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REPORT  OF  BOARD  PF  INQUIRY. 


LETTER 


FROM 


THE  SECRETARY  OF  THE  NAVY, 

8ENDIN0 

BECOBD  OF  THE  PBOCEEDIHOS  OF  THE  BOABD  OF  IKQUIBT  COK- 
VENED,  IN  ACCORDANCE  WITH  SENATE  EESOLXTTION  OF  JULY 
16,  TO  INQUIBE  INTO  THE  TBXJTH  OF  CEBTAIN  ALLEGATIONS 
BELATIVE  TO  THE  SHOOTING  OF  CEBTAIN  MEXICAN  PBISON- 
EBS  BT  THE  NAVAL  FOBCES  OF  THE  UNITED  STATBa 


August  8»  1914.--Ordered  to  lie  on  the  table  and  to  be  printed. 


The  Secretary  op  the  Navy, 

Washington^  Jidy  28^  191J^ 
My  Dear  Sir:  On  July  20,  in  response  to  Senate  resolution  of 
July  16, 1  forwarded  to  j^ou  copy  of  telegram  from  Admiral  Badger 
driving  the  result  of  the  investigation  ordered  bjr  this  department  on 
the  9th  of  Jul^  with  reference  to  the  publication  by  Mr.  Fred  L. 
Boalt  and  alleging  that  Ensign  Richardson  had  put  into  practice  the 
law  of  flight.  In  sending  you  copy  of  that  telegram,  I  stated  that  as 
soon  as  the  full  report  had  been  received  from  the  board  it  would 
be  forwarded.  I  am  sending  herewith  a  full  record  of  the  proceed- 
ings of  the  board  of  inquiry  convened  on  board  the  U.  S.  S.  Texas 
at  Vera  Cruz,  Mexico,  by  order  of  the  Commander  in  Chief,  to  in- 
quire into  "  the  truth  of  certain  allegations  made  by  Fred  L.  Boalt, 
correspondent  for  the  Newspaper  Enterprise  Association  in  Vera 
Cruz,  relative  to' the  shooting  of  certain  prisoners  by  the  naval  forces 
of  the  United  States  during  the  occupation  of  Vera  Cruz,  on  or 
about  April  22,  1914.'' 
Very  respectfully, 

Josephus  Dandci^. 
Hon.  James  M.  Baker, 

Secretary  to  the  United  States  Senate. 
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Office  of  the  Judge  Advocate  General, 

Department  of  the  Navy, 
Washington^  July  27^  1914. 

1.  Respectfully  submitted. 

2.  The  following  is  a  r^um6  of  the  {act&in  this  case : 

(a)  Mr.  Fred  L.  Boalt,  a^  duly,  ap^rediled  correspondent  for  the 
Newspaper  Enterprise  Associati^V  arrives  in  Vera  Cruz,  Mexico,  on 
May  2, 1914,  some  two  Qji^i:h>fie*'^1iya  tifter  the  fighting  was  over. 

(o)  On  June.20,  .i^H\lfetoere  appeared  in  the  Memphis  Press  a 
dispatch  fro^i.  Vera  Gxkt  under  date  of  June  19,  and  under  the  name 
of  Fred  I^  i&9alt/'Which  read  in  part  as  follows : 
*/  '••" ' 

AME^CAHS-    SHOOT     PBISONEBS     OF     WAR — BOALT     REVEAT^     HOW     YOUNG     ENSIGN 
'.;   xfcVNED   IX)OSE  PEONS  AND  TOLD  THEM  TO  BUN   FOB  THEIB  LIVES — THEN   ORDEBRD 
*•  MEN    TO   FIBE,   AND    FEW    ESCAPED    ALIVE — LIKE    FBEEING    TBAPPED   BATS    FOB   DOG 
TO    KILL. 

[By  Fred  L.  Boalt.] 

Veba  Cbuz,  Mexico,  June  19, 

When  the  Americans  took  Vera  Cruz,  an  ensign,  In  bis  student  days  perhaps 
the  best  full  back  Annapolis  ever  had,  bad  command  of  a  squad  of  men  who 
took  many  prisoners. 

These  prisoners  were  corralled  In  a  room.  At  a  word  from  the  ensign  they 
were  released  and  told  to  scurry  for  the  next  corner.  Those  who  reached  it  In 
safety,  in  the  opinion  of  the  ensign,  deserved  to  live. 

But  very  few  did. 

The  ensign  applied  the  **  ley  de  fuga  " — the  law  of  flight. 

The  law  of  flight  is  not  nice. 

The  rules  of  civilized  warfare  forbid  the  application  of  the  law  of  flight 

But  war  is  war;  and  one  American  naval  officer  did  apply  the  law  of  flight. 
He  admits  it,  boasts  about  it.  Curiously  enough  his  friends  applaud  him  for 
it  Hundreds  of  American  Army  and  Navy  officers  and  men  know  that  this 
ensign  and  his  men  applied  the  forbidden  law  of  flight — made  sport  of  prisoners 
of  war  and  even  noncombatants,  giving  them  a  flying  start  and  **  potting  "  them 
as  they  fled. 

I  have  been  told  that  it  was  fun  to  see  them  run. 

(c)  On  or  about  July  6,  1914,  Mr  .Boalt  states  he  was  informed 
by  the  commanding  general  of  the  expeditionary  forces  in  Vera 
druz  that  the  War  Department  had  ordered  that  he  be  deported  in 
the  next  transport  unless  prior  to  the  departure  thereof  he  (Boalt) 
could  prove  the  truth  of  the  allegations  which  are  set  forth  in  the 
above-quoted  dispatch. 

(d)  On  the  same  date  Mr.  Boalt  addressed  a  letter  to  the  com- 
manaing  general  requesting,  prior  to  his  departure,  a  full  investiga- 
tion of  the  incident  discussed  in  the  objectionable  dispj^tch,  and  re- 
questing an  extension  of  the  time  of  his  departure  in  order  to  permit 
such  investigation,  in  view  of  the  fact  that  the  next  transport  was 
due  to  sail  on  July  8. 

In  this  letter  Mr.  Boalt  divulged  the  name  of  the  officer  to  whom 
he  had  alluded  in  the  dispatch,  viz,  Ensign  William  A.  Bichardson, 
of  the  U.  S.  S.  Arkansas,  and  stated  that  he  had  obtained  the  story 
from  the  lips  of  this  officer  as  well  as  from  other  naval  officers. 

(e)  Under  date  of  July  9,  1914,  the  commanding  general  for- 
waraed  this  communication  to  the  commander  in  chief  United  States 
Atlantic  Fleet,  who,  on  the  same  date  ordered  a  court  of  inquiry  con- 
sisting of  Capt.  A.  W.  Grant,  United  States  Navy,  Capt.  Thomas  S. 
Rodgers,  United  States  Navy,  and  Commander  George  C.  Day, 
United  States  Navy,  with  Lieut.  (Junior  Grade)  Nelson  W.  Pick- 
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erin^,  United  States  Navy,  as  judge  advocate,  for  the  purpose  of 
inquiriivg  into  the  truth  of  the  allegations  concerning  the  shooting 
of  certain  prisoners  made  by  Mr.  Boalt  in  the  dispatch  above  quoted. 
A  newspaper  clipping  from  the  Memphis  Press  of  July  20,  1914, 
containing  the  dispatch,  and  Mr.  Boalt's  letter  dated  July  6,  1914, 
addressed  to  the  commanding  general,  were  made  a  part  of  the  pre- 
cept. 

(/)  The  court  was  ordered  "  upon  the  conclusion  of  the  investiga- 
tion to  report  its  proceedings  and  the  testimony  taken,  with  a  niU 
statement  of  all  facts  which  it  deems  to  be  established  by  the  evi- 
dence adduced,  together  with  its  opinion  as  to  what  further  proceed- 
ings should  be  had  in  the  matter."  The  proceedings  of  the  court 
were  conducted  in  accordance  with  the  United  States  Navy  Regula- 
tions and  Forms  of  Procedure  which  are  issued  by  the  department. 

(g)  On  July  12,  1914,  the  commanding  general  communicated 
the  following  order  to  each  organization  under  his  command : 

The  commanding  general  desires  to  know  before  Tuesday  morning,  July  14, 
1914,  if  any  officer  or  officers  of  your  command  overheard  or  was  present  at  a 
conversation  between  Ensign  Richardson,  U.  S.  Navy,  and  Mr.  Boalt.  corre- 
spondent, relating  to  casualties  or  killing  of  natives  during  the  capture  of 
Vera  Cruz? 

(A)  On  July  14,  1914,  the  adjutant  general  of  the  expeditionary 
forces  in  Vera  Cruz  reported  to  the  president  of  the  court  of  inquiry 
as  follows: 

In  answer  to  the  above,  telephone  messages  have  been  received  this  morning 
from  the  commanding  officer  Fifth  Brigade,  United  States  Army,  the  command- 
ing officer  First  Brigade,  United  States  Marines,  and  the  commanding  officer 
Fourth  Field  Artillery,  that  none  has  been  found  who  heard  the  conversation 
referred  to  between  Ensign  Richardson  and  Mr.  Boalt.  Every  officer  in  the 
organizations  (Army  and  Marines)  has  been  informed  of  the  desire  of  the 
commanding  general  for  any  information  on  this  subject,  without  result. 

The  Intelligence  officer  at  these  headquarters,  Capt.  William  A.  Bumside, 
Infantry,  unassigned,  military  attach^  to  Mexico,  has  also  todeavored  by  every 
means  of  information  available  to  him  to  find  out  if  anyon^  could  give  him 
information  so  that  he  could  locate  parties  cognizant  of  this  alleged  conversa- 
tion.   War  correspondents  and  civilians  have  been  interview^  with  no  result 

(t)  The  court  of  inquiry  met  on  the  U.  S.  S.  Texas  at  Vera  Cruz 
at  10  a.  m.,  Friday,  July  10,  1914,  and  continued  in  session  daily, 
forenoon  and  afternoon  (Sunday  excepted),  until  the  afternoon  of 
July  14,  when  the  inquiry  was  completed.  In  the  beginning  the 
court  decided  to  sit  with  open  doors.  The  doors  being  opened.  En- 
sign William  A.  Richardson  appeared  as  the  defendant  and  was  rep- 
resented by  counsel,  Commander  D.  F.  Sellers,  United  States  Navy, 
Mr.  Fred  L.  Boalt  then  appeared  and  was  informed  that  he  was  a 
complainant,  and  that  as  a  complainant  he  was  entitled  to  be  present 
with  counsel  during  the  sittings  of  the  court,  and  should  he  at  anv 
time  became  a  defendant  the  court  would  so  inform  him.  Mr.  Boalt 
stated  that  he  did  not  desire  counsel.  The  precept  was  read;  mem- 
bers, judge  advocate,  and  stenographers  were  duly  sworn;  witnesses, 
pursuant  to  established  procedure,  were  directed  to  withdraw,  and 
the  investigation  began,  Mr.  Boalt,  the  complainant,  being  called  as 
the  first  witness.  After  testifying,  Mr.  Boalt,  though  previously  in- 
formed that  he  was  a  complainant,  and  entitled  to  be  present  during 
the  sittings  of  the  court,  withdrew,  and  does  not  appear  to  have 
attended  any  sessions  of  the  court  until  2  p.  m.,  July  13,  1914,  when 
he  appeared  before  the  court  in  obedience  to  a  sununons. 
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(;)  The  inquiry  seems  to  have  been  most  thorough.  A  total  of  41 
witnesses  were  examined,  as  follows : 

Commissioned  officers  of  the  Army 2 

Commissioned  officers  of  the  Navy i 20 

Commissioned  officers  of  the  Marine  Corps 0 

Enlisted  men  of  the  Navy 4 

Correspondents  at  Vera  Cruz 9 

This  list  included  the  regimental  and  battalion  commander  under 
whom  Ensign  Richardson  served  while  on  shore,  the  petty  officers 
who  were  under  him  during  the  capture  of  Vera  Cruz,  and  officers 
of  various  ranks  who  testified  as  having  frequently  been  ashore  with 
Ensign  Richardson  at  various  times  when  at  or  around  the  tables 
where  the  conversation  to  which  Mr.  Boalt  referred,  is  alleged  to 
have  taken  place. 

(k)  At  2.45  o'clock  July  14  the  inquiry  was  finished,  the  parties 
thereto  withdrew  and  the  court  proceeded  to  consider,  with  closed 
doors,  the  evidence  which  had  been  adduced,  and  submitted  the  fol- 
lowing statement  of  facts  which  it  deemed  to  have  been  established : 

riNDINO. 

The  allegations  and  complaints  made  by  Mr.  Fred  L.  Boalt,  correspondent  for 
the  Newspaper  Enterprise  Association  in  Vera  Cruz,  against  Ensign  William 
A,  Richardson,  United  States  Navy,  were  to  the  following  effect  : 

First  That  he,  the  said  Ensign  WUliam  A.  Richardson,  United  States  Navy. 
*•  when  the  Americans  took  Vera  Cruz,  ♦  ♦  ♦  had  command  of  a  squad  of 
men  who  took  many  prisoners.  These  prisoners  were  coralled  in  a  room.  At 
a  word  from  the  ensign  they  were  released  and  told  to  scurry  for  the  next 
corner.  Those  who  reached  it  in  safety,  in  the  opinion  of  the  ensign,  deserved 
to  live.  But  very  few  did.  The  ensign  applied  the  *  ley  de  fuga ' — the  law  of 
flight.    And  one  American  Naval  officer  did  apply  the  law  of  flight." 

Second.  That  "he  (the  same  Ensign  William  A.  Richardson,  United  States 
Navy)  admits  it,  boasts  about  it." 

Third.  That  he,  Mr.  Fred  L.  Boalt,  in  a  letter  addressed  to  Gen.  Frederick 
Funston,  United  States  Army,  stated  that  he  (Mr.  Boalt)  '*got  the  story  from 
the  lips  of  the  naval  officer  who  applied  the  law  of  flight  In  the  taking  of  Vera 
Cruz." 

Of  these  allegations  the  court  finds  that — 

The  first  is  not  sustained  by  the  evidence  adduced.  There  has  been  no  evi- 
dence whatsoever  presented  to  the  court  to  prove  that  the  acts  therein  alleged 
occurred,  but,  on  the  contrary,  there  has  been  overwhelming  evidence  adduced  to 
prove  that  they  did  not  occur. 

The  second  and  third  are  not  sustained  by  the  evidence  adduced.  The  evi- 
dence adduced  to  prove  these  allegations  was  given  by  two  witnesses,  Mr.  Fred 
L.  Boalt  and  Mr.  William  G.  Shepherd.  That  of  Mr.  Boalt  has  been  greatly 
discredited  by  his  acts  and  statements  made  within  the  knowledge  of  the  court 
since  the  sessions  began.  The  newspaper  men  who  have  appeared  before  the 
court  have  generally  condemned  the  methods  of  Mr.  Boalt  in  this  matter. 

The  value  of  the  evidence  given  by  Mr.  Shepherd  has  been  greatly  lessened 
by  the  testimony  of  a  witness  who  is  a  recognized  expert  in  Mexican  affairs 
to  the  effect  that  Mr.  Shei)herd  is  a  sensational,  obnoxious,  and  dangerous 
newspaper  representative. 

Against  these  allegations  is  the  very  positive  testimony  of  the  defendant 
himself  and  some  20  or  30  officers  and  others  who  have  sat  with  him  under  the 
portales,  and  who  have  stated  that  they  never  heard  him  say  anything  of  the 
kind. 

The  allegations  and  complaints  made  by  Mr.  Fred  L.  Boalt,  correspondent 
for  the  Newspaper  Enterprise  Association  in  Vera  Cruz,  against  Ensign  William 
A.  Richardson's  friends  and  "hundreds  of  American  Army  and  Navy  officers 
and  men,"  whose  names  are  not  specified,  were  to  the  following  effect: 

"  Curiously  enough,  his  friends  applaud  him  for  It.  Hundreds  of  American 
Army  and  Navy  officers  and  men  know  that  this  ensign  and  his  men  applied  the 
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forbidden  law  of  flight — made  sport  of  prisoners  of  war»  an^  even  noncom- 
batants,  giving  them  a  flying  start  and  '  potting '  them  as  they  netV* 

The  court  flnds  these  allegations  are  not  sustained  by  the  evidence  adduced. 
No  evidence  whatsoever  was  adduced  to  prove  them,  nor  to  identify  the  friends, 
officers,  and  men  referred  to. 

OPINION. 

In  the  opinion  of  the  court  no  further  proceedings  should  be  had  against 
Ensign  William  A.  Richardson,  United  States  Navy,  nor  any  other  person  in 
the  Navy,  for  the  reason  that  the  allegations  against  them  have  not  been 
sustained. 

(1)  On  July  16,  1914,  the  commander  in  chief  approved  the  pro- 
ceedings, finding,  and  opinion  of  the  court  by  the  following  indorse- 
ment : 

The  inquiry  into  the  allegations  made  by  Mr.  Fred  L.  Boa  it,  correspondent 
of  the  Newspaper  Enterprise  Association,  at  Vera  Cruz,  Mexk-o,  has  been  very 
exhaustive,  and  conclusively  proves  the  entire  falsity  of  the  statements  of  Mr. 
Boalt  in  regard  to  the  application  of  the  ''law  of  flight"  to  Mexican  prisoners 
by  Ensign  W.  A.  Richardson,  United  States  Navy,  during  the  occupation  of 
Vera  Cruz  by  the  United  States  naval  forces,  April  21-30,  1914,  and.  further, 
conclusively  shows  that  the  "law  of  flight"  was  not  In  any  case  applied  by 
any  of  the  United  States  forces  at  Vera  Cruz  at  any  time. 

The  proceedings,  finding,  and  opinion  of  the  court  of  Inquiry  are  forwarded 
approved. 

3.  An  examination  of  the  testimony  shows  conchisively  not  only 
that  the  statements  alleging  that  prisoners  or  other  persons  were 
improperly  killed  by  Ensign  Eichardson,  or  by  his  oraer,  were  not 
sustained,  but  it  seems  to  oe  established  beyond  doubt  that  neither 
Ensign  Richardson,  nor  any  other  person  attached  to  the  naval 
forces  of  the  United  States  during  the  capture  of  Vera  Cruz,  im- 
properly killed  any  Mexicans  during  the  occupation.  Furthermore, 
it  is  conclusively  established  that  no  prisoners  were  at  any  time  taken 
by  Ensign  Richardson,  or  at  any  time  under  his  orders  or  control. 
Furthermore,  it  appears  that  of  the  41  witnesses  examined,  Mr. 
Fred  L.  Boalt  and  Mr.  W.  G.  Shepherd  (who,  from  the  testimony, 
appears  to  have  been  his  roommate)  were  the  only  ones  who  had 
any  knowledge  or  remote  recollection  of  any  such  conversation  hav- 
ing taken  place  as  alleged  by  Mr.  Boalt,  nor  does  it  appear  that  an^ 
of  this  representative  body  of  witnesses  had  ever  heard  of  the  appli- 
cation of  the  "law  of  flight"  to  prisoners  taken  by  United  States 
naval  forces  prior  to  the  appearance  of  Mr.  Boalt's  dispatch. 

4.  It  further  appears  that  though  Mr.  Shepherd  is  a  news  item 
correspondent,  whereas  Mr.  Boalt  is  a  feature  writer,  and  though  both 
allege  to  have  heard  this  piece  of  startling  news  early  in  May,  soon 
after  their  arrival,  Mr.  Shepherd  never  saw  fit  to  utilize  it  as  an  item 
of  news,  and  Mr.  Boalt  appears  to  have  mentioned  it  for  the  first 
lime  in  his  dispatch  which  appeared  under  date  of  June  19,  six 
weeks  after  the  conversation  is  alleged  to  have  taken  place,  neither 
of  these  correspondents  having  made  any  serious  effort  to  verify  the 
facts  in  the  meantime. 

5.  In  this  connection,  the  testimony  given  by  Mr.  Boalt  while  on 
the  witness  stand  concerning  this  alleged  conversation  is  noteworthy 
when"  compared  with  the  dispatch  (which  is  quoted  in  the  first  para- 
graph above). 
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6.  His  sworn  testimony  concerning  the  conversation  which  he 
states  was  the  sole  basis  of  his  dispatch  is  as  follows: 

3.  Question.  State  the  facts  In  the  article  that  you  wrote  concerning  some 
officer  of  the  naval  service. 

Answer.  You  mean  how  I  came  to  write  the  article? 

4.  Question.  Yes. 

Answer.  I  got  to  Vera  Cruz  on  the  night  of  May  2,  and  the  fighting  in  Vera 
Cruz  was  then  the  chief  topic  of  conversation,  and  in  a  few  days  ♦  ♦  ♦ 
after  my  arrival  in  Vera  Cruz,  I  and  William  G.  Shepherd  ♦  ♦  ♦  were  intro- 
duced to  a  number  of  naval  officers  under  the  portales.  We  were  all  tallcing, 
or  at  least  the  naval  officers,  ♦  ♦  ♦  about  the  need  of  handling  these  Mexi- 
cans with  strong  hands.  One  of  the  officers  mentioned  that  Ensign  Richardson 
had  used  a  strong  hand  in  handling  the  Mexicans.  I  have  met  so  many  groups 
of  naval  and  Army  officers,  and  changing  groups,  and  listening  to  so  many 
btories  and  writing  so  many  that  I  can  not  remember  who  were  In  the  groups 
with  the  single  exception  of  Ensign  Richardson.  1  can't  remember,  and  will 
not  pretend  to,  what  Ensign  Richardson's  exact  words  were.  He  did,  how- 
over,  say  that  he  and  his  men  put  the  prisoners  in  a  room,  let  them  go  and  run 
down  the  street,  and  those  that  got  away  around  the  comer  were  entitled  to 
pet  away.  That  was  about  all  that  Ensign  Richardson  said.  He  left  the  table 
to  speak  to  some  friends  at  another  table.     ♦     ♦     ♦ 

9.  Question.  When  Ensign  Richardson  told  that  story,  did  he  state  that  he 
had  shot  at  any  men  that  were  running? 

Answer.  No. 

50.  Question.  Was  your  story  In  the  Memphis  Press  of  Saturday,  June  20, 
1914.  based  on  anything  whatever  except  the  statement  alleged  to  have  l)een 
made  by  Ensign  Richardson  under  the  portales? 

Answer.  Nothing  but  that. 

The  statement  "  alleged  to  have  been  made  by  Ensign  Richardson 
under  the  portales"  is  the  underlined  in  the  answer  to  question  4, 
consisting  of  three  lines,  and  in  his  sworn  testimony  Mr.  Boalt  states 
that  his  story  was  based  on  nothing  whatever  but  that. 

7.  Mr.  Shepherd,  the  only  other  of  the  41  witnesses  who  had  any 
knowledge  or  remote  recollection  of  any  such  conversation,  testified 
in  regard  thereto  as  follows : 

10.  Question.  Can  you  state  the  gist  of  the  conversation? 

Answer.  My  memory  in  regard  to  this  conversation  Is  not  very  clear.  There 
were  quite  a  few  of  them  sitting  around  a  table,  but  how  much  these  gentlemen, 
talking  around  the  table,  or  how  much  Mr.  Richardson  himself  told  of  this 
story  Is  not  just  clear  in  my  mind  in  regard  to  the  entire  conversation.  I  can 
not  state  as  a  matter  of  fact  exactly  what  Mr.  Richardson  said.  My  memory 
is  a  little  indistinct.  There  was  a  large  number  of  us  sitting  around  the  table 
and  the  impression  I  gained  from  this  gentleman's  conversation  was  that 
Ensign  RlchardFon  had  ordered  some  Mexicans  confined  In  either  a  room  or  a 
building  and  that  at  his  signal  these  Mexicans  were  released  and  were  told  to 
run  away;  that  they  were  at  liberty;  and  that  when  these  Mexicans  ran  they 
were  fired  at  and  some  of  them  killed. 

11.  Question.  Do  you  know  any  other  ofllcers  or  civilians  present  at  the  same 
conversation? 

Answer.  I  remember  one — Mr.  Boalt. 

♦  *♦♦♦♦•• 

18.  Question.  How  did  you  know  it  was  Mr.  Richardson? 

Answer.  Some  of  the  chaps  around  told  me  who  he  was.  Mr.  Simpson,  of 
the  Associated  Press,  was  sitting  at  the  table,  and  somebody  told  me  that  that 
was  Mr.   Richardson.     ♦     ♦     • 

Mr.  Simpson,  correspondent  of  the  Associated  Press,  is  the  only 
person  who  either  of  the  above  witnesses  can  remember  as  being 
present  on  the  occasion  of  this  alleged  conversation. 

8.  Mr.  Simpson,  the  next  witness  on  the  stand,  testifies  that  he  was 
never  present  amongst  a  group  of  civilians  and  naval  officers  when 
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certain  incidents,  such  as  the  law  of  flight,  were  discussed;  that  he 
was  present  during  a  great  many  discussions  of  occurrences  during 
the  American  occupation ;  that  he  never  heard  the  law  of  flight  men- 
tioned at  any  of  these  discussions;  that  he  had  been  in  company  with 
Ensi^  Richardson  on  shore  during  the  occupation  at  various  times ; 
that  ne  had  heard  Ensign  Richardson  tell  or  his  experiences  during 
the  occupation ;  that  he  never  heard  him  mention  having  taken  any 
prisoners;  and  finally  that  he  had  never  been  in  company  with  Mr. 
Boalt,  Mr.  Shepherd,  and  Ensign  Richardson  at  the  same  time. 

9.  The  testimony  points  conclusively  that  Ensign  Richardson  never 
captured  any  prisoners,  nor  did  he  ever  have  any  prisoners  under  his 
charge,  and  it  appears  to  have  been  established  beyond  any  doubt 
that  the  "  law  of  flight "  was  not  in  any  case  applied  by  any  of  the 
United  States  forces  at  Vera  Cruz  at  any  time. 

10.  The  precept  ordered  the  court  to  inquire  into  the  truth  of  the 
allegations  made  by  Fred  L.  Boalt  relative  to  the  shooting  of  cer- 
tain prisoners  by  tne  naval  forces  of  the  United  States  during  the 
occupation  of  Vera  Cruz  on  or  about  April  22.  The  finding  of  the 
court  is  that  the  several  allegations  were  "  not  sustained  by  the  evi- 
dence adduced."  The  remainder  of  the  remarks  under  the  heading 
^  Finding "  are  explanatory  of  the  finding,  in  the  nature  of  weigh- 
ing or  a  summation  of  the  evidence  which  was  adduced. 

11.  After  a  careful  review  of  the  record  I  am  of  the  opinion  that 
the  proceedings  were  regular;  the  inquiry  exhaustive;  tne  findings 
sustained  by  the  evidence  adduced,  and  the  opinion  responsive 
thereto. 

12.  In  view  of  the  foregoing,  and  of  the  court's  opinion  that  no 
further  proceedings  should  be  had  against  Ensign  William  A.  Rich- 
ardson or  any  other  person  in  the  Navy,  which  opinion  has  been 
approved  by  the  commander  in  chief,  who  convened  the  court,  no 
further  action  in  the  case  on  the  part  of  the  department  is  necessary. 

RiDLET  McLean, 
Judge  Advocate  General. 

Record  op  Proceedings  of  a  Court  of  Inquiry  Convened  on  Board 
U.  S.  S.  "Texas,"  Vera  Cruz,  Mexico,  by  Order  op  the  Com- 
mander IN  Chief,  United  States  Atlantic  Fleet. 

To  inquire  into  the  truth  of  certain  allegations  made  by  Fred  L. 
Boalt,  correspondent  for  the  Newspaper  Enterprise  Association  in 
Vera  Cruz,  relative  to  the  shooting  of  certain  prisoners  by  the 
naval  forces  of  the  United  States  during  the  occupation  of  Vera 
Cruz  on  or  about  April  22, 1914. 

[July  10  to  14,  1014.] 

pirst  day. 

U.  S.  S."  Texas,'' 

Vera  Cruz^  Mexico^  Friday ^  July  10^  19H. 

The  court  met  at  10  a.  m. 

Present:  Capt.  Albert  W.  Grant,  United  States  Navy,  president; 
Capt.  Thomas  S.  Kodgers,  United  States  Navy,  and  Commander 
George  C.  Day,  United  States  Navy,  members;  and  Lieut.  (Junior 
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Grade)  Nelson  W.  Pickering,  United  States  Navy,  judge  ad- 
vocate. 

The  court  was  cleared,  and  the  precept,  together  with  the  accom- 
panying instructions,  were  read.  All  other  matters  preliminary  to 
the  inquiry  were  determined  and,  after  deciding  to  sit  with  open 
doors,  the  court  was  opened. 

The  judge  advocate,  having  received  permission,  introduced  as 
stenographers.  Chief  Yeoman  Floyd  H.  Boyce,  United  States  Navy, 
and  Yeoman  (Second  Class)  Balph  L.  Armstrong,  United  States 
Navy. 

The  defendant,  Ensign  William  A.  Richardson,  United  States 
Navy,  appeared  and,  having  received  permission,  introduced  Com- 
mander David  F.  Sellers,  United  States  Navy,  as  his  counsel. 

The  judge  advocate  read  the  precept  and  accompanying  papers, 
the  original  of  the  former,  and  the  original  letter  and  newspaper 
article  appended,  marked  "A,"  "  B,"  and  ^  C." 

Mr.  Fred  L.  Boalt  then  appeared  and  was  informed  that  he  was  a 
complainant  and  informed  that  as  a  complainant  he  was  entitled  to 
be  present  with  counsel  during  the  sittings  of  the  court  and  should 
he  at  any  time  become  a  defendant  the  court  would  so  inform  him. 

Mr.  Boalt  stated  that  he  did  not  desire  counsel. 

The  judge  advocate  read  the  precept  and  accompanying  papers, 
the  original  of  the  former,  and  the  original  letter  and  newspaper 
article  appended,  marked  "A,"  "  B,"  and^*  C." 

The  members,  judge  advocate,  and  stenographers  were  duly  sworn. 

All  witnesses  were  directed  to  withdraw,  and  the  inquiry  pro- 
ceeded as  follows : 

The  complainant  was  called  as  a  witness  by  the  judge  advocate 
and  was  duly  sworn. 

The  witness  was  cautioned  by  the  court  to  confine  himself  to  facts 
which  are  within  his  own  knowledge. 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 

Answer.  Fred  L.  Boalt,  newspaper  reporter,  now  in  Vera  Cruz. 

2.  Question.  You  have  written  an  article  to  a  newspaper  making 
a  statement  concerning  Ensign  Richardson  and  possibly  other  officers 
of  the  service;  state  the  facts  you  know  concerning  statements  in  the 
article. 

Answer.  I  did  not  write  any  article  in  which  Ensign  Richardson's 
name  was  given. 

3.  Question.  State  the  facts  in  the  article  that  you  wrote  concern- 
ing some  officer  of  the  naval  service. 

Answer.  You  mean  how  I  came  to  write  the  article? 

4.  Question.  Yes. 

Answer.  I  got  to  Vera  Cruz  on  the  night  of  May  2,  and  the  fight- 
ing in  Vera  Cruz  was  then  the  chief  topic  of  conversation,  and  in  a 
few  days,  I  can't  fix  the  day  after  my  arrival  in  Vera  Cruz,  I  and 
William  G.  Shepherd,  of  the  United  Press  Association,  were  intro- 
duced to  a  number  of  naval  officers  under  the  portales.  We  were 
all  talking,  or  at  least  the  naval  officers — they  were  all  naval  officers 
except  Shepherd  and  myself — about  the  need  of  handling  these 
Mexicans  with  strong  hands.  One  of  the  officers  mentioned  that 
Ensign  Richardson  had  used  a  strong  hand  in  handling  the  Meid- 
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cans.  I  have  met  so  many  groups  of  naval  and  Army  oflBcers,  and 
changing  groups,  and  listenmg  to  so  many  'stories  and  writing  so 
many  that  I  can't  remember  who  were  in  the  groups  with  the  single 
exception  of  Ensign  Bichardson. 

I  cant  remember,  and  I  will  not  pretend  to,  what  Ensiga  Richard- 
son's exact  words  were.  He  did,  however,  say  that  he  and  his  men 
put  the  prisoners  in  a  room,  let  them  go  and  run  down  the  street,  and 
those  that  cot  away  around  the  comer  were  entitled  to  get  away. 
That  was  about  all  that  Ensign  Richardson  said;  he  left  the  table  to 
speak  to  some  friends  at  another  table. 

When  this  story  was  told  I  didn't  even  know  Ensign  Richardson's 
name.  I  had  to  ask  who  he  was  and  I  had  never  heard  the  name  be- 
fore; it  didn't  mean  anything  to  me,  but  they  told  me  he  had  been  a 
great  football  player. 

One  officer  said  he  didn't  believe  that  Ensisn  Richardson  had  done 
what  he  said  he  had,  and  another  man  said  he  believed  that  he  had. 

I  didn't  use  the  story  for  I  don't  know  how  many  days,  but  a  num- 
ber of  days.  I  thought  it  over  and  thought  there  might  be  a  come- 
back. 

Finally  I  used  the  storv,  but  not  giving  the  name  of  Ensign  Rich- 
ardson, and  in  the  same  story  I  told  of  this  sailor  who  was  wounded, 
canying  another  wounded  sailor  to  a  place  of  safety  and  then  died — 
in  order  to  show  two  extremes  of  behavior  during  a  battle. 

5.  Question.  Where  is  William  G.  Shepherd? 
Answer.  He  is  in  Vera  Cruz.^ 

6.  Question.  Where  does  he  live  in  Vera  Cruz? 
Answer.  At  the  Deligencia. 

7.  Question.  Do  you  know  the  names  of  anybody  else  in  the 
party? 

Answer.  I  do  not. 

8.  Question.  Was  Ensign  Richardson  in  the  club  at  that  time? 
Answer.  At  the  outset,  yes. 

9.  Question.  When  Ensign  Richardson  told  that  story,  did  he  state 
that  he  had  shot  at  any  men  that  were  running? 

Answer.  No;  be  just  explained  the  method  about  as  briefly  as  I 
have  stated  here. 

10.  Question.  Then  he  didn't  mention  shooting  at  any  men  him- 
self? 

Answer.  No,  sir. 

11.  Question.  Then  he  didn't  mention  that  his  detachment  had 
fired  at  any  of  the  men  who  were  running? 

Answer.  That  was  included  in  the  method  that  he  had  described. 

12.  Question.  Whom  did  you  ask  as  to  Ensign  Richardson's  name? 
Answer.  Right  there  at  the  table — a  number  of  officers.    Neither 

Shepherd  or  I  knew  who  the  officers  were  at  that  time. 

13.  Question.  Was  Mr.  Shepherd  with  you  during  the  entire  con- 
versation and  when  you  asked  about  Ensign  Richardson's  name? 

Answer.  My  recollection  is  that  he  was  with  me  throughout  that 
conversation,  because  a  little  later  we  discussed  the  story  we  had 
heard  and  it  was  then  that  Mr.  Shepherd  had  told  me  that  the 
method  described  in  our  conversation  was  called  the  "  ley  de  fuga." 

That  was  the  first  time  I  had  ever  heard  of  the  term. 

14.  Question.  In  what  part  of  Vera  Cruz  was  this  "  ley  de  fuga  " 
put  into  effect  by  Ensign  Richardson? 
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Answer.  I  don't  know. 

15.  Question.  Did  you  hear  Ensign  Richardson  boasting  about 
this  d^t 

Answer.  I  heard  him  tell  about  the  deed. 

16.  Question.  You  state  that  hundreds  know  and  applaud  this  act; 
can  you  name  at  least  one  amongst  these  hundreds? 

Answer.  No ;  I  don't.  That  isn't  possible.  Of  all  the  hundreds  of 
Army  and  Navy  men  that  I  have  been  introduced  to  I  can  only  give 
the  name  of  one,  a  warrant  officer,  with  whom  I  have  happened  to 
become  more  acquainted  than  any  one  of  the  hundreds  of  others. 
When  I  said  that  others  knew  and  applauded  about  this  act,  and  in 
the  first  place  when  I  heard  a  naval  officer  in  uniform  tell  that  story, 
I  believed,  and  the  other  naval  officers  seemed  to  me  to  listen  to  it 
with  approval.  I  suppose  that  at  the  time  the  story  was  written 
there  was  six  or  eight  officers  who  seemed  to  know  about  it  and  ap- 
prove of  it.  I  thought  it  likely  that  that  knowledge  and  approval 
was  pretty  general. 

17.  Question.  Does  this  warrant  officer  know  about  this  case? 
Answer.  I  have  never  discussed  it. 

18.  Question.  Who  introduced  you  to  so  many  Army  and  Navy 
officers? 

Answer.  That  I  don't  know.  We  were  getting  our  news  under  the 
portales.  The  only  way  was  to  go  from  group  to  group  and  get  ac- 
quainted. 

19.  Question.  Do  you  know  how  many  men  Ensign  Bichardson 
had  under  his  command  at  the  time? 

Answer.  I  don't  know  of  my  own  personal  knowledge,  because 
I  was  not  here  at  the  time  of  the  fight ;  I  can  not  state  as  a  fact  any- 
thing regarding  the  fight. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

20.  Question.  Do  you  recognize  me  positively  as  the  officer  who 
was  pointed  out  to  you  on  the  evening  in  question  as  Ensign  Richard- 
son? 

Answer.  I  am  auite  positive. 

21.  Question.  Was  this  story  told  in  a  serious  manner  or  in  a 
}oke? 

Answer.  It  was  told  in  a  serious  manner. 

22.  Question.  Was  the  story  told  to  you? 
Answer.  Not  to  me  exclusively ;  it  was  told  to  us  all. 

23.  Question.  Do  you,  of  your  own  knowledge,  know  whether  any 
prisoners  were  captured  by  me  during  the  occupation  of  the  city  of 
Vera  Cruz  by  the  naval  forces,  April  22  to  30,  1914? 

Answer.  I  do  not. 

24.  Question.  Do  you,  of  your  own  knowledge,  know  of  the  execu- 
tion of  prisoners  bv  me  or  my  order  during  the  occupation  of  Vera 
Cruz  by  the  naval  forces,  April  22  to  30, 1914? 

Answer.    I  do  not. 

25.  Question.  Do  you,  of  your  own  knowledge,  know  whether  I 
ever  had  any  prisoners  under  my  charge  during  the  occupation  of 
the  city  of  Vera  Cruz  by  naval  forces,  April  22  to  30,  1914  ? 

Answer.  I  do  not  know.  I  do  not  know^  anything  at  all  about  the 
fight  of  my  own  knowled^. 

(The  judge  advocate  did  not  wish  to  examine  this  witness  further.) 
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Examined  by  the  Couht  : 

26.  Question.  Have  you  any  evidence  in  further  corroboration  of 
the  newspaper  article  and  statement  that  you  have  written  and  the 
statement  that  you  have  made? 

Answer.  I  do  not  claim  that  Ensign  Richardson  had  applied  the 
"ley  de  fuga."  All  I  claim  is  that  he  told  me  he  had.  I  couldn't 
know  that  ne  did  not,  because  I  wasn't  here.  It  is  obvious  that  I 
didn't  know  that  he  had. 

27.  Question.  Have  you  any  evidence  in  further  corroboration  of 
the  testimony,  that  you  have  given  in  the  newspaper  article,  that 
you  have  written,  what  Ensign  Eichardson  said  ? 

Answer.  I  have  further  testimony. 

28.  Question.  Please  state  to  the  court  the  further  corroboration. 
Answer.  My  further  corroboration  is  the  testimony  of  William  G. 

Shepherd  who  was  with  me  when  Ensign  Richardson  told  the  story. 

29.  Question.  Have  you  endeavored  since  writing  that  article  to 
still  further  corroborate  the  alleged  facts  in  the  story  f 

Answer.  No. 

30.  Question.  The  court  understands  that  Ensign  Richardson  at 
that  table  stated  in  words  to  the  effect  that  he  had  command  of  a 
squad  of  men  who  took  many  prisoners  during  the  fight,  April  21  or 
22  to  the  30th? 

Answer.  Yes. 

81.  Question.  That  these  prisoners  he  had  corraled  in  a  room,  that 
was  his  statement? 

Answer.  Yes. 

82.  Question.  That  at  his  word  or  command  they  were  released 
singly  or  in  a  body? 

Answer.  I  don't  know. 

83.  Question.  They  were  released  and  told  to  scurry  for  the  next 
comer? 

Answer.  Yes. 

34.  Question.  And  he  also  stated  that  if  they  reached  the  comer 
in  safety  they  deserved  to  live? 

Answer.  Yes. 

35.  Question.  It  is  implied  by  your  article  that  these  men  were 
killed;  that  is,  shot,  in  between  the  time  they  left  the  room  where 
they  were  corraled  and  the  time  of  arriving  at  the  corner,  if  they 
arrived? 

Answer.  I  do  not  know  how  much  of  a  sporting  chance  those 
prisoners  were  given,  but  as  I  remember  it,  that  was  gone  into  in  the 
article.  I  do  not  wish  to  imply  in  the  article  that  the  sailoi's  began 
to  shoot  immediately. 

36.  Question.  In  your  article  you  state  but  very  few  did  arrive 
at  the  comer? 

Answer.  That  is  what  one  of  the  officers  said. 

37.  Question.  Referring  to  the  law  of  flight,  you  state  that  one 
American  naval  officer  did  apply  that  law ;  that  he  admits  it ;  boasts 
about  it;  is  that  officer  that  you  refer  to  Ensign  Richardson? 

Answer.  Yes.  He  did  admit  it  and  boast  about  it  that  evening 
before  the  crowd. 

88.  Question.  And  his  friends  around  the  table  that  evening  ap- 
plauded him  for  it! 
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Answer.  Yes. 

39.  Question.  Your  article  states  that  hundreds  of  American  naval 
officers  know  about  this;  in  this  testimony  to-day  you  state  that  you 
presume  that  they  Imew  of  it? 

Answer.  Yes. 

40.  Question.  But  you,  of  your  own  knowledge,  do  not  know  that 
hundreds  of  naval  officers  or  Army  officers  know  and  applauded  itt 

Answer.  I  do  not. 

41.  Question.  When  you  state  that  the  law  of  flight  makes  sport 
of  prisoners  of  war,  and  even  noncombatants,  by  giving  them  a  flying 
start  and  "potting"  them  as  they  fled;  what  do  you  mean  by 
"potting"  them? 

Answer.  Shooting  them. 

42.  Question.  Who  told  you  that  it  was  fun  to  see  them  run? 
Answer.  That  was  the  general  tone  of  the  conversation. 

43.  Question.  Then  it  was  not  told  to  you  personally  by  anybody? 
Answer.  It  was  told  at  the  table. 

44.  Question.  Who  was  at  the  table? 

Answer.  I  do  not  know.  I  have  stated  that  I  don't  know  the  name 
of  a  single  officer,  and  I  wouldn't  have  known  the  name  of  Ensign 
Richardson  except  that  he  was  a  rather  prominent  man  as  he  told 
this  story. 

45.  Question.  In  your  article  you  stated  that,  "  When  I  was  a  boy 
I  had  a  bulldog,  who  applied  the  law  of  flight.  When  I  and  my 
playfellows  had  caught  in  a  trap  a  dozen  or  a  score  of  rats,  we 
would  turn  them  loose  in  a  pasture,  and  the  trick  was  for  the  dog 
to  catch,  if  he  could,  all  the  rats."  Was  the  law  of  flight  applied  by 
the  bulldog  or  by  you  and  your  playfellows? 

Answer.  By  me  and  my  playfellows? 

46.  Question.  Will  you  state  the  name  of  the  man  that  was  shot 
in  the  leg  that  had  recovered  ? 

Answer.  No;  I  can  tell  you  where  I  got  the  story,  however — Mr. 
Rielly,  of  the  Newark  News,  New  Jersey,  he  told  me  tne  story. 

47.  Question.  Is  Mr.  Rielly  in  Vera  Cruz? 
Answer.  Yes. 

48.  Question.  What  is  his  address? 
Answer.  The  Aleman  Hotel. 

49.  Question.  Will  you  give  the  court  the  names  of  any  persons 
that  can  corroborate  the  testimony  that  you  have  given  to-day;  in 
other  words,  to  quote  from  vour  letter  to  Gen.  Funston,  "  prove  the 
truth  of  the  allegations  made  in  a  story  written  by  me  and  printed 
in  newspapers  in  the  United  States"? 

Ajiswer.  William  G.  Shepherd.  If  you  reckon  the  story  of  the 
young  sailor  as  important,  I  will  call  Mr.  Rielly. 

50.  Question.  Was  your  story  in  the  Memphis  Press  of  Saturday, 
June  20,  1914,  based  on  anything'  whatever  except  the  statement 
alleged  to  have  been  made  by  Ensign  Richardson  under  the  portales? 

^swer.  Nothing  but  that. 

51.  Question.  Did  you  ever  make  any  attempt  whatever  to  deter- 
mine the  truth  of  the  story  that  you  say  Ensign  Richardson  told  ? 

Answer.  Not  before  writing  it. 

52.  Question.  Have  you  made  any  attempt  since  then  to  determine 
the  truth  of  the  story  that  you  sav  Ensign  Richardson  told  ? 

Answer.  I  haven't  made  very  determined  efforts. 
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63.  Question.  Will  you  please  state  to  the  court  every  effort  that 
you  have  made  to  determine  the  truth  of  the  story  that  Ensign 
Richardson  told? 

Answer.  I  asked  a  number  of  people,  and  may  have  asked  three  or 
four  or  five  if  thev  had  heard  the  story,  and  they  said  that  they  had 
heard  Ensign  Bichardson  tell  a  number  of  stories  about  his  prowess, 
but  ihey  had  not  heard  him  tell  that  particular  story. 

64.  Question.  Please  state  the  names  of  the  people  to  whom  you 
refer  in  the  last  question. 

Answer.  I  spoke  to  Mr.  Simpson,  of  the  Associated  Press;  he  was 
the  one,  I  believe,  who  said  that  he  had  heard  Ensign  Eichardson 
tell  stories,  but  not  this  particular  one.  Mr.  Rorke,  of  the  London 
Central  News,  he  told  me  about  the  same  thing;  I  spoke  to  Mr. 
Murray,  of  the  New  York  World ;  Mr.  Constantme,  oi  the  Boston 
Herala;  Mr.  Coates,  of  the  Hearst  papers,  and  other  correspondents. 

66.  Question.  Can  you  give  the  addresses  of  these  gentlemen  ? 

Answer.  Some  of  them ;  they  can  all  be  reached  at  the  cable  office. 

66.  Question.  Do  you  still  believe  the  story  to  be  true? 
Answer.  I  don't  Imow  whether  it  is  true  or  not. 

67.  Question.  I  ask  you  again,  do  you  still  believe  the  story  to  be 
true? 

Answer.  I  don't  know  whether  to  believe  it  or  not,  but  I  believed 
it  at  the  time  I  heard  it.  I  would  like  to  further  add,  that  I  employed 
in  that  instant  all  of  the  precautions  that  an  experienced  reporter 
would  employ  in  netting  that  story  under  ordinary  circumstances. 

68.  Question.  Did  the  conversation  with  the  reporters  you  have 
just  mentioned  tend  to  confirm  the  statements  made  in  your  article? 

Answer.    They  did  not. 

69.  Question.  Please  state  in  what  way  they  did  not. 

Answer.  In  the  conversation  that  I  had  with  newspaper  men,  I 
was  told  that  Ensign  Richardson  told  a  good  many  stories  about  nis 
prowess  and  was  inclined  to  exaggerate. 

60.  Question.  The  result  of  that  conversation  would  lead  you  to 
believe  that  your  story  was  true  or  not  true? 

Answer.  Jt  would  lead  me  not  to  know  whether  to  believe  it  or  not. 

Recross-examined  by  the  Attorney  for  the  Defendant  : 

61.  Question.  You  have  previously  stated  that  Ensign  Richardson 
did  not  tell  you  personally,  but  told  a  group,  of  the  shooting  of  the 
prisoners,  later  in  your  testimony,  you  say  Ensign  Richardson  told 
you. 

Answer.  I  didn't  say  he  didn't  tell  me  personally.  I  say  he  didn't 
tell  me  exclusively. 

62.  Question,  x  ou  state  in  your  testimony  that  you  employed  every 
means  that  a  reputable  reporter  would  employ  to  determine  the  truth 
of  your  story,  did  you  nave  any  direct  conversation  with  Ensign 
Richardson  on  the  subject  mentioned  in  the  article  ? 

Answer.  I  have  told  the  circiunstances  of  our  meeting.  Everybody 
knew  that  we  were  correspondents.  It  is  customary  to  mtroduce  our- 
selves as  correspondents. 

68.  Question.  My  wish  is  to  determine  if  you  had  any  direct  con- 
Tersation  witii  Ensign  Richardson  on  the  case  in  question  ? 

Answer.  Ensigii  Richardson  did  not  look  at  me  exclusively  and 
talk  to  me  exclusively ;  he  was  talking  to  the  party. 

S  D—63-2— vol  29 2 
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64.  Question.  My  question  is :  Did  you  personally  have  any  direct 
conversation  with  Ensign  Richardson  on  this  subject  ? 

Answer.  That  I  do  not  recall.  My  impression  is  that  I  was  taking 
part  in  the  ^neral  conversation. 

65.  Question.  Do  you  consider  that  this  is  the  method  you  should 
employ  for  obtaining  important  stories? 

Answer.  It  is. 

66.  Question.  What  date  did  the  alleged  conversation  under  the 
portales  take  place? 

Answer.  I  do  not  remember. 

67.  Question.  What  time  of  day  was  it? 

Answer.  I  don't  know  that;  only  my  impression  was  that  it  was 
late  in  the  afternoon  or  early  in  the  evening. 

68.  Question.  In  the  early  part  of  your  testimony,  you  stated  that 
after  writing  the  article  you  made  no  effort  to  corroborate  the  truth 
of  it,  later  in  your  testimony  you  state  that  you  have  since  attempted 
to  corroborate  it  by  conversing  with  various  newspaper  men.  Which 
statement  is  correct? 

Answer.  My  impression  is  that  I  didn't  say  anything  of  the  kind. 
My  impression  is  that  I  said  I  made  no  very  determined  effort. 

(The  witness  was  duly  warned  and  withdrew,  and  was  directed  to 
appear  before  the  court  at  3  o'clock  p.  m.) 

(The  court  then,  at  11.45  o'clock  a.  m.,  took  a  recess  until  3 
o'clock  p.  m.) 

AFTER  RECESS. 

The  court  reassembled  at  the  expiration  of  the  recess. 

Present:  All  the  members,  judge  advocate,  stenographer,  and  de- 
fendant and  his  attorney. 

The  compUinant  resumed  his  position  as  witness. 

The  witness  resumed  his  chair,  and  desired  to  add  to  the  testi- 
mony given  this  forenoon,  in  question  54 : 

I  gave  this  morning  the  names  of  some  men  with  whom  I  talked 
about  Ensign  Richardson  but  who  said  that  they  believed  that  he 
exaggerated  his  stories,  when  I  said  that  those  conversations  led 
me  to  be  in  doubt  as  to  whether  or  not  Ensign  Richardson  actually 
did  apply  the  "  ley  de  f uga."  I  want  to  add  to  that  list  of  names  the 
names  oi  Gen.  Funston  and  Capt.  Burnside,  formerly  military  at- 
tache to  the  American  Embassy  in  Mexico  City. 

On  Monday  or  Tuesday  of  this  week.  Gen.  Funston  told  me  that 
his  personal  impression  was  that  Ensign  Richardson  had  exag- 
gerated in  order  to  be  in  the  limelight.  Capt.  Burnside  said  that 
Ensign  Richardson  had  a  sunstroke  m  the  first  day  of  the  fighting. 
The  talks  I  had  with  the^e  two  officers  add  to  the  doubt  in  my  mind. 

(The  judge  advocate  did  not  desire  to  examine  this  witness  fur- 
ther. 

The  defendant  did  not  desire  to  examine  this  witness  further. 

The  court  had  no  questions  to  ask  this  witness. 

At  the  request  of  the  judge  advocate,  the  witness  was  directed  to 
report  to-morrow  at  9  o'clock  a.  m.  to  correct  or  verify  his  testimony, 
and  after  being  duly  warned,  withdrew. 

The  court  took  a  recess  until  3.30  p.  m.) 
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AFTEB  REC£8S. 

The  court  reassembled  at  the  expiration  of  the  recess. 
Present:  All  the  members,  judge  advocate,  stenographer,  and  de- 
fendant and  his  attorney. 

William  G.  Shepherd,  a  witness  called  by  the  judge  advocate, 
was  duly  sworn,  and  after  having  been  warned  to  confine  himselr 
to  facts  within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 

Answer.  William  G.  Shepherd,  newspaper  correspondent;  resi- 
dence. New  York. 

2.  Question.  Are  you  acquainted  with  a  newspaper  man  by  the 
name  of  Mr.  Boaltf 

Answer.  Yes,sir. 

3.  Question.  Were  you  in  company  with  Mr.  Boalt  at  a  time  when 
certain  naval  officers  were  telling  their  experiences  during  the  occupa- 
tion of  Vera  Cruz  by  the  naval  forces,  April  22  to  30,  indusive,  1914 1 

Answer.  Several  times. 

4.  Question.  Are  you  acquainted  with  Ensign  Richardson? 
Answer.  I  have  sat  at  taoles  with  him.    I  tnink  I  have  had  par- 
tial conversations  with  him. 

5.  Question.  Do  you  remember  any  incident  when  Ensign  Rich- 
ardson was  telling  his  experiences  during  the  American  occupation 
of  Vera  Cruz  f 

Answer.  Well,  I  think  I  heard  him  talk  twice. 


6.  Question.  Can  you  repeat  the  conversation? 
Answer.  I  wouldnx  attempt  to 


attempt  to  repeat  the  conversatioiu 

7.  Question.  Do  you  remember  what  was  said? 
Answer.  In  which  conversation? 

8.  Question.  Any  time  you  heard  Ensign  Richardson  telling  about 
his  experience  at  v  era  Cruz  ? 

Answer.  I  remember  hearing  Ensign  Richardson  in caf6. 

At  that  time  I  heard  Ensign  Kicharoson  say  that  his  men  had  shot 
at  people  crossing  the  street  and  that  they  had  permitted  one  man 
to  get  within  two  feet  of  the  corner  of  a  building  and  then  had 
killed  him.  I  asked  if  the  man  had  on  any  uniform  or  carried  any 
arms,  and  he  said  "No;''  he  was  running,  and  then  he  explained; 
but  tne  explanation  was  not  clear  to  me,  and  that  they  did  not  want 
to  take  any  prisoners.  That  about  makes  up  the  gist  of  the  conver- 
sation. 

9.  Question.  Were  you  in  company  with  Mr.  Richardson  at  any 
time  when  a  similar  conversation  occurred? 

Answer.  Yes,  sir. 

10.  Question.  Can  you  state  the  gist  of  the  conversation? 
Answer.  My  memory  in  regard  to  this  conversation  is  not  very 

clear.  There  were  quite  a  few  of  them  sitting  around  a  table,  but 
how  much  these  gentlemen,  talking  around  the  table,  Mr.  Rich- 
ardson told  of  this  story,  is  not  just  clear  in  my  mind  in  regard  to 
the  entire  conversation.  I  can  not  state  as  a  matter  of  fact  exactly 
what  Mr.  Richardson  said.     My  memory  is  a  little  indistinct.    There 
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were  a  large  number  of  us  sitting  around  the  table  and  the  impres- 
sion I  ffained  from  this  gentleman's  conversation  was  that  Ensign 
Bichardson  had  ordered  some  Mexicans  confined  in  either  a  room  or 
a  building,  and  that  at  his  signal  these  Mexicans  were  released  and 
were  told  to  run  away;  that  they  were  at  liberty,  and  that  when 
these  Mexicans  ran,  they  were  fired  at  and  some  of  them  killed. 

11.  Question.  Do  you  know  any  other  officers  or  civilians  present 
at  the  same  conversation? 

Answer.  I  remember  one — ^Mr.  Boalt 

12.  Question.  How  long  have  you  known  Mr.  Richardson  before 
that  time? 

Answer.  I  ilo  not  claim  the  acquaintance  of  Mr.  Bichardson.  I 
have  never  been  introduced  to  him.  I  heard  him  talk  to  several  per- 
sons at  Gambrinus's  caf£,  and  later  on  this  occasion  at  a  table  under 
the  Portales. 

18.  Question.  How  did  you  know  it  was  Mr.  Bichardson? 

Answer.  Some  of  the  chaps  around  told  me  who  he  wa'i.  Mr. 
Simpson,  of  the  Associated  Press,  was  sitting  at  the  table,  and  some- 
body told  me  that  that  was  Mr.  Bichardson.  I  later  had  had  him 
pointed  out  to  me  by  Mr.  Borke.  I  was  told  he  was  an  excellent 
football  player. 

14.  Question.  But  you  don't  remember  who  pointed  him  out  to 
you? 

Answer.  At  that  time  I  did  not  know  his  name.  Until  this  even- 
ing, when  we  had  this  conversation  in  regard  to  locking  Mexicans 
into  a  house  or  houses  and  shooting  at  them  as  they  fled  upon  being 
released. 

15.  Question.  When  did  vou  arrive  at  Vera  Cruz? 
Answer.  I  arrived  from  Mexico  Citv  April  the  24th. 

16.  Question.  Do  you  know  in  what  part  of  Vera  Cruz  these 
facts 

Answer.  I  do  not  know  as  there  are  any  facts  of  the 

17.  Question.  Was  the  story  told  you  with  any  definite  locality 
pointed  out,  or  any  definite  facts  connected  with  the  story? 

Answer.  No,  sir. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

18.  Questi(m.  Do  you  recognize  me  as  the  officer  who  was  pointed 
out  to  you  as  Ensign  Bichardson  on  the  occasions  cited  in  your  tes- 
timony? 

Answer.  I  reco^ze  Ensi^  Bichardson  as  the  man  whom  I  heard 
talking  in  Gambrinus's  cafe  and  was  later  pointed  out  to  me  under 
the  Portales. 

19.  Question.  On  what  date  did  the  alleged  conversation  at  the 
Gambrinus  caf^  referred  to  by  you  in  your  testimony  take  place  ? 

Answer.  I  can  not  give  the  date  exactly. 

20.  Question.  It  was  in  the  latter  part  of  April  or  May? 
Answer.  Yes,  sir. 

21.  Question.  On  what  date  did  the  alleged  conversation  under  the 
Portales  of  which  you  testified  take  place? 

Answer.  I  can  not  give  that  date. 

22.  Question.  Was  it  during  the  month  of  April  or  during  the 
month  of  May? 
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Answer,  My  judgment  is  that  it  was  during  the  month  of  May. 

23.  Question.  In  other  words,  it  was  after  the  conversation  at 
Gbimbrinus? 

Answer.  Yes,  sir. 

24.  Question.  Do  you,  of  your  own  knowledge,  know  whether  any 
persons  were  captured  by  me  during  the  occupation  of  the  city  of 
Vera  Cruz  by  the  naval  forces  April  22  to  30,  inclusive,  1914? 

Answer.  No,  sir. 

25.  Question.  Do  you,  of  your  own  knowledge,  know  of  the  execu- 
tion of  persons  by  the  naval  forces  April  22  to  80,  inclusive,  1914? 

Answer.  I  should  like  to  know  the  definition  of  the  word  "exe- 
cution." 

26.  Question.  I  understand  that  this  means  taking  the  man's  life 
either  by  shooting,  hanging,  or  other  method. 

Answer.  Do  you  mean  deliberately,  after  arrangements,  such  as 
swinging  of  ropes,  putting  a  man  against  a  wall,  ordering  him  to 
stand  still,  or  ao  you  mean  killing  him  during  such  movements  as 
might  take  place  auring  a  battle? 

27.  Question.  I  do  not  regard  killing  a  man  in  battle  as  execution. 
Answer.  If  you  do  not  regard  killing  a  man  in  battle  as  execution, 

then  I  do  not  know  of  my  own  personal  knowledge  that  you  executed 
any  person  during  the  taking  of  Vera  Cruz? 

28.  Question.  Do  you,  of  your  own  personal  knowledge,  know 
whether  I  had  any  prisoners  under  my  charge  during  the  occupation 
of  the  city  of  Vera  Cruz  by  the  naval  forces  April  22  to  30,  inclusive, 
1914? 

Answer.  My  answer  in  regard  to  the  question  involving  execution 
is  that  I  do  not  know  that  Ensign  Richardson  killed  any  person  by 
execution  duringthe  taking  of  Vera  Cruz. 

29.  Question.  Do  you,  of  your  own  knowledge,  know  of  the  execu- 
tion of  persons  by  me  or  by  my  order  during  the  occupation  of  Vera 
Cruz  by  the  naval  forces,  covering  the  period  from  April  22  to  80, 
inclusive,  1914? 

Answer.  Well,  I  would  like  to  have  it  placed  in  the  record,  if  pos- 
sible, that  I  suggest  that  the  word  ^'  execution  "  was  not  used  in  anv 
conversation  that  I  had  regarding  Mr.  Kichardson.  The  word  ^^  kill- 
ing ''  was  used. 

30.  Question.  My  previous  question  refers  to  facts  of  your  own 
knowledge  and  not  to  any  conversation  or  hearsay. 

Answer.  I  will  say  if  the  word  ^^  killing  ^  is  not  to  be  used  in  this 
connection  that  I  do  not  know  that  any  executions  took  place  under 
the  orders  of  Ensign  Kichardson. 

31.  Question.  In  the  conversations  to  which  you  refer,  did  the  kill- 
ing of  the  Mexicans  refer  to  days  of  the  fight  or  thereafter? 

Answer.  To  days  of  the  fight. 

82.  Question.  Did  you  have  any  direct  conversation  with  me  at 
the  Gambrinus  Caf6  on  the  occasion  mentioned  in  your  testimony? 

Answer.  No,  sir. 

88.  Question.  Do  you,  of  your  own  knowledge,  know  anything 
which  would  tend  to  implicate  me  with  the  unlawful  killing  of  any 
Mexicans  during  the  occupation  of  the  city  of  Vera  Cruz  by  the 
naval  forces,  April  20  to  30,  inclusive,  1914? 
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^  Answer.  My  knowledge  of  what  is  lawful  killing  in  battle  is  very 
limited.  In  so  far  as  my  knowledge  in  this  connection  extends,  I  feel 
that  it  was  immoral  to  Kill  a  fleeing  and  unarmed  man. 

34.  Question.  Your  answer  is  merely  an  expression  of  your  opin- 
ion of  certain  acts.  May  I  ask  that  you  reply  to  the  former  question, 
which  was  as  follows:  "Do  you,  of  your  own  knowledge,  know  any- 
thing which  tends  to  implicate  me  with  the  unlawful  killing  of  any 
Mexicans  during  the  occupation  of  the  city  of  Vera  Cruz  by  tne  naval 
forces,  April  22  to  30,  inclusive,  1914?" 

Answer.  I  can  not  answer  this  question,  because  I  do  not  know 
what  is  "  lawful "  and  "  unlawful "  killing  in  warfare. 

35.  Question.  Do  you,  of  your  own  knowledge,  know  of  my  killing 
any  person  at  any  place  and  imder  any  circumstances? 

Answer.  I  heard  Ensign  Richardson  say  that  he  had  killed  a  man 
when  the  man  was  within  2  feet  of  safety.  I  believed  this,  because 
I  took  Ensign  Bichardson's  word  as  an  officer  and  a  gentleman. 

36.  Question.  When  was  this? 
Answer.  This  was  in  Gambrinus's  cafd. 

87.  Question.  Do  you  remember  the  date? 
Answer.  No,  sir. 

88.  Question.  Did  Ensign  Kichardson  state  that  this  man  was 
killed  by  him  or  by  his  order,  or  was  he  describing  the  escape  of  a 
Mexican  from  a  squad  of  marines? 

Answer.  He  did  not  say  anything  in  this  conversation  in  regard 
to  a  Mexican  escaping  from  anybody.  He  said  he  was  trying  to  cross 
the  street  and  "  we  got  him  with  our  machine  gun." 

89.  Question.  Did  Ensign  Richardson  state  that  the  machine  gun 
was  under  his  command  at  the  time? 

Answer.  No,  sir. 

40.  Question.  Could  it  have  been  he  was  describing  an  incident 
which  might  have  occurred  to  any  one  of  the  many  machine-gun 
attachments  that  were  landed  during  the  taking  of  Vera  Cruz  ? 

Answer.  What  he  said  might  have  applied  to  a  machine-gun  squad 
that  might  have  been  either  under  his  airection  or  under  the  direction 
of  some  person  superior  to  himself. 

41.  Question.  Is  it  not  a  fact  that  your  entire  knowledge  of  the 
subject  now  under  investigation  is  based  entirely  upon  hearsay 
evidence? 

Answer.  I  was  not  present  in  Vera  Cruz  during  the  battle.  I  wit- 
nessed none  of  the  fighting,  and  all  that  I  have  testified  to  to-day 
has  to  do  with  matter  that  I  have  heard. 

Reexamined  by  the  Judge  Advocate  : 

42.  Question.  You  state  that  all  you  have  testified  comes  from 
what  you  have  heard.    Whom  did  you  hear  it  from? 

Answer.  At  these  two  conversations  which  I  have  described  I 
heard  it — at  tables  in  Gan^rinus's  cafe  and  under  the  Porteles. 

43.  Question.  But  you  don't  remember  who  made  these  state- 
ments? 

Answer.  I  remember  hearing  Ensign  Richardson  say  that  "  we 

Permitted  this  man  to  get  withm  2  feet  of  safety,  and  then  we  got 
un.'' 

44.  Question.  You  state  that  the  machine-gun  detachment  might 
have  been  commanded  by  Ensign  Richardson  or  an  officer  superior 
to  him?    Why  might  it  have  been  commanded  by  an  officer  superior? 
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Answer.  Because  he  said  "  we." 
Examined  by  the  Court  : 

45.  Question.  "And  then  we  got  him.''  Could  the  "  we''  have  ap- 
plied to  his  particular  squad  or  to  Americans  which  might  have  in- 
cluded some  other  squad  ? 

Answer.  Yes,  sir. 

46.  Question.  Who  was  this  man  that  he  said  "  we"  got? 
Answer.  A  Mexican  who  was  running  across  the  street. 

47.  Question.  Was  he  just  passing  by  or  was  he  escaping? 
Answer.  Somebody  at  the  table  asked  Ensign  Richardson  whether 

or  not  the  Mexican  wore  a  uniform  or  carried  a  gun,  and  he  said 
that  he  wore  no  uniform  or  carried  a  gun. 

48.  Question.  Was  he  a  prisoner  escaping  or  a  passer-by? 
Answer.  I  judge  that  he  was  a  civilian  fleeing. 

49.  Question.  Do  you,  of  your  own  knowledge,  know  that  Mexican 
prisoners  were  corralled  in  a  room  by  Ensign  Richardson  at  the  battle 
or  during  the  occupation  of  Vera  Cruz? 

Answer.  No,  sir. 

50.  Question.  Did  you  ever  hear  that  he  had  corralled? 
Answer.  Yes,  sir. 

51.  Question.  From  him  ? 

Answer.  In  a  general  conversation  which  took  place  about  this 
table  under  the  portales  in  a  party  of  which  Ensign  Richardson  was 
a  member. 

52.  Question.  Did  you  report  this  to  your  paper? 
Answer.  No,  sir. 

53.  Question.  Majr  I  ask  why  not? 

Answer.  I  think  it  was  because  I  felt  that  Army  officers  ought 
not  to  speak  of  killings,  and  I  did  not  care  to  send  anything  in  the 
way  of  dispatches  that  would  cause  any  discredit  on  the  United 
States  Navy  or  the  marines. 

54.  Question.  Did  you  believe  it  to  be  true  at  the  timet 
Answer.  My  impression  was  that  it  was  true. 

55.  Question.  Are  you  still  of  that  opinion? 
Answer.  My  opinion  has  changed  somewhat. 

56.  Question.  As  to  how  ? 

Answer.  I  talked  to  men  who  told  me  that  their  impression  or 
jud^ent  of  Ensign  Richardson  was  to  exaggerate.  I  also  formed 
the  mipression  myself  after  consideration  of  what  I  had  heard  that 
an  officer  who  would  detail  such  incidents  or  permit  them  to  be  de- 
tailed in  his  presence  ought  not  to  be  given  the  credence  which  a  care- 
ful newspaper  man  ought  to  demand. 

57.  Question.  Do  you  know  anything  except  from  Ensign  Richard- 
son's statement  of  the  killing  of  prisoners  by  Ensign  Richardson, 
or  by  the  men  under  his  command  ? 

Answer.  No,  sir.  Except  for  this  general  conversation  which  took 
place  under  the  portales  on  the  night  in  question. 

58.  Question.  All  based  on  that? 
Answer.  Yes,  sir. 

59.  Question.  Mr.  Shepherd,  here  is  an  article  written  by  Mr. 
Boalt  which  appeared  in  the  Memphis  Press,  issued  on  June  20^  1914. 
I  ask  you  to  read  it  over. 

Answer.  I  have  read  the  article. 
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60.  Question.  Mr.  Shephepd,  was  the  conversation  that  passed 
around  the  table  that  night  under  the  portales  or  at  the  OamDrinus 
Cafe  sufficient  to  warrant  the  writing  of  this  article  without  making 
further  investigation  ? 

Answer.  You  ask  me  for  my  impression  as  a  newspaper  mant 

61.  Question.  That  is  what  I  mean. 

Answer.  Taking  into  consideration  the  fact  that  naval  officers  were 
involved  in  the  making  of  this  statement,  I  would  have  felt  disposed 
to  have  harbored  the  story  at  its  face  value.  I  am  making  this  ex- 
planation because  I  have  some  idea  of  the  naval  code.  Ordinarily 
naval  officers  have  not  been  involved.  I  would  not  have  purged  this 
fetory  without  further  investigation. 

62.  Question.  Did  you  make  any  further  investigations  on  your 
own  part? 

Answer.  I  did  not  want  to  know  any  more  about  it  for  the  reason 
that  I  have  already  given. 

63.  Question.  It  is  here,  in  effect,  that  Ensign  Richardson  gathered 
the  Mexicans  in  a  room  and  then  turned  them  loose  and  fired  at  them 
and  killed  some  while  they  were  running  away? 

Answer.  According  to  the  "  ley  de  fuga." 

64.  Question.  Do  you  remember  the  conversation  that  he  passed 
the  remark?  Do  you  consider  that  this  statement  in  the  paper  is  in 
accordance  with  what  he  said? 

Answer.  Not  what  he.  said  personally,  but  what  was  said  at  the 
table.    It  was  said  at  the  table  that  he  did  it. 

65.  Question.  In  his  presence? 
Answer.  Yes,  sir. 

66.  Question.  Did  vou  think  that  these  were  full  statements  of 
facts  or  rather  somewhat  boasting  remarks,  meant  to  impress  the  cor- 
respondents present? 

Answer.  At  first  my  impression  was  that  they  were  full  statements 
of  facts.  Then,  as  I  have  alreadv  explained,  after  talking  with  per- 
sons to  whom  I  had  mentioned  this  story,  I  was  pleased  to  discover 
in  myself  a  change  of  mind  in  regard  to  the  truth  of  what  I  had 
heard. 

67.  Question.  Is  that  change  of  mind  complete  or  more  or  less 
betwixt  and  between  now  ? 

Answer.  Well,  the  very  fact  that  there  has  been  an  inquiry  into  the 
matter 

68.  Question.  I  am  only  asking  as  to  this  question.  I  am  only  ask- 
ing how  you  feel  at  the  present  time  after  everything  has  quieted 
down. 

Answer.  I  have  been  told  that  Ensign  Richardson  had  a  sunstroke 
at  this  time.  That  is  hearsay  evidence,  and  if  that  is  the  case,  I 
would  hesitate  to  place  much  credence  in  the  whole  story. 

(At  the  request  of  the  judge  advocate,  the  witness  was  directed  to 
report  to-morrow  at  2  o'clock  p.  m.  to  correct  or  verify  his  testimony, 
and,  after  having  been  duly  warned,  withdrew.) 

K.  L.  Simpson,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn. 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 
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Answer.  K.  L.  Simpson,  staff  correspondent  of  the  Associated 
Press,  Vera  Cruz. 

2.  Question.  Mr.  Simpson«  were  you  present  amongst  a  group  of 
civilians  and  naval  officers  wnen  certain  incidents,  such  as  the  law  of 
flight  occurred,  during  the  occupation  of  Vera  Cruz  by  the  Ameri- 
can naval  forces  were  discussed  t 

Answer.  No,  sir. 

3.  Question.  Are  you  acquainted  with  Mr.  Shepherd! 
Answer.  Yes,  sir. 

4.  Question.  And  Mr.  Boalt? 
Answer.  Yes,  sir. 

5.  Question.  Were  you  present  during  any  discussion  of  occur- 
rences during  the  American  occupation? 

Answer.  At  a  great  many. 

6.  Question.  Did  vou  ever  hear  the  law  of  flight  mentioned  at  any 
of  these  discussions  i 

Answer.  Never. 

7.  Question.  Are  you  acquainted  with  Ensign  Richardson?  Un- 
der what  circumstances  do  vou  know  Ensign  Richardson? 

Answer.  Yes.  I  traveled  from  Hampton  Roads  to  Vera  Cruz  on 
the  Arkansas. 

8.  Question.  Were  you  in  company  with  him  on  shore  during  the 
occupation? 

Answer.*  At  various  times. 

9.  Question.  During  the  occupation,  do  you  say? 

Answer.  I  landed  with  the  battalion,  but  I  did  not  know  of  my 
being  with  him  at  other  times. 

10.  Question.  Did  you  hear  of  Ensign  Richardson  making  any 
statement  regarding  experiences  during  the  occupation? 

Answer,  x  es,  sir. 

11.  Question.  Were  any  of  these  concerning  his  having  taken  any 
prisoners? 

Answer.  No,  sir. 

12.  Question.  Were  vou  ever  in  company  with  Mr.  Boalt,  Mr. 
Shepherd,  and  Mr.  Ricnardson  at  the  same  time? 

Aiiswer.  No,  sir. 

Cross-examined  by  the  Attornbt  for  the  Dependant: 

13.  Question*  Did  you  ever  remark  to  Mr.  Boalt  that  I,  Ensign 
Richardson,  have  a  habit  of  exaggerating? 

Answer.  Not  to  my  knowledge. 

(The  defendant  has  no  further  question  to  ask.) 

Examined  by  the  Court: 

14.  Question.  Did  you  ever  have  any  conversation  with  Mr.  Boalt 
concerning  incidents  relative  to  the  killing  of  prisoners  or  Mexicans 
fleeing  from  American  forces? 

Answer.  Yes,  sir. 

15.  Question.  Will  you  please  detail  those  conversations  as  closely 
as  vou  can  ? 

Answer.  I  think  the  recollection  is  that  I  told  him  of  having  heard 
Ensign  Richardson  describing  an  incident  of  the  occupation  of  Vera 
Cruz  that  made  an  unfavorable  impression  on  me.  I  did  not  recall 
then,  and  I  do  not  now,  the  details  of  the  incident  that  Ensign  Rich- 
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ardson  described  very  clearly,  and  my  remark  to  Mr.  Boalt  had  to  do 
with  my  personal  impression  of  Ensign  Richardson's  manner  in  de- 
scribing it,  and  not  with  the  incident.  Ensign  Richardson,  who  was 
sitting  at  a  table  in  the  restaurant  at  which  I  and  some  other  civilians 
sat,  entered  upon  a  discussion  of  the  efficiency  of  the  machine  gun. 
Bv  way  of  starting  to  tell  something  of  the  work  of  the  machine  gun 
01  his  detachment  during  the  occupation,  he  mentioned  incidentally 
that  the  gun  had  killed  six  Mexicans,  presumably  snipers,  after  they 
had  been  dislodged  from  behind  the  parapet  on  top  of  a  house  and 
were  running  toward  the  ladder  or  way  of  descending  from  the  house. 
Mv  recollection  is  that  he  merely  said  a  spurt  from  the  gun  had 
killed  all  six  of  them.  My  recollection  of  that  is  vague.  Some  of 
them  were  killed,  but  I  will  not  say  that  he  said  "  all "  were  killed. 
The  only  thing  tnat  impressed  me  about  it  was  just  his  mannerisms 
in  telling  the  story.  I  tnink  that  this  is  all  I  said  to  Mr.  Boalt  about 
it.  The  discussion  in  which  this  came  up  had  to  do  with  this  law  of 
flight,  the  alleged  application  of  the  law  of  flight,  and  I  heard  some 

Slace  that  story  before — that  an  incident  of  that  kind  had  occurred 
uring  the  occupation — but  I  told  Mr.  Boalt  that  I  would  be  very 
slow  to  believe  that  such  an  incident  had  occurred,  and  that  even  if  I 
were  told  it  by  an  officer.  I  would  suspect  that  it  had  been  elaborated. 
That  may  account  for  Mr.  Boalt's  impression  that  I  told  him  that  I 
knew  that  Ensign  Richardson  had  exaggerated.  I  know  of  no  other 
such  incident  in  effect. 

16.  Question.  Before  you,  as  an  Associated  Press  correspondent, 
would  have  sent  such  news  to  the  home  office  you  would  have  made 
a  further  investigation  and  corroborated  it,  would  you  not? 

Answer.  Yes,  sir.  It  would  not  only  have  been  my  own  personal 
inclination  but  an  order. 

17.  Question.  Even  if  you  heard  an  officer  saj^  he  did^o  and  so,  and 
it  did  not  sound  quite  right  to  you,  would  you  investigate  to  see  if  it 
was  true  or  idle  boasting? 

Answer.  Unquestionably  I  would.  May  I  correct  one  statement? 
I  have  said  that  I  would  unquestionably  investigate  a  story  of  that 
kind  before  I  used  it,  but  it  is  always  possible  that  the  speed  in 
handling  the  story  would  have  caused  me  to  pass  it  through  without 
first  investigating  it. 

Recross-examined  by  the  Attorney  for  the  Defendant: 

18.  Question.  Was  it  your  impression  that  the  six  men  who  are 
said  to  have  been  shot  by  the  machine  gun  were  killed  in  battle  or 
were  they  prisoners  who,  being  once  captured,  were  trying  to  escape? 

Answer.  My  impression  was  that  they  were  killed  in  battle. 

Reexamined  by  the  Court: 

19.  Question.  As  I  understand  you,  they  were  possibly  snipers? 
Answer.  Yes,  sir;  presumably. 

(The  witness  desired  to  add  to  question  No.  17  the  following: 
In  that  case  I  would  consider  it  necessary  to  quote  the  officer  from 
whom  I  got  this  story  and  not  use  it  as  a  statement  of  fact.  One 
other  thing  in  justice  to  Ensi^  Richardson  in  describing  this  ma- 
chine-gun episode,  he  very  distinctly  said  that  it  occurred  during  the 
fighting  ana  that  it  had  nothing  whatever  to  do  with  any  prisoners.) 
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(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

(The  court  then,  at  5.20  o'clock  p.  m..  adjourned  until  9  o'clock 
a.  m.  the  next  day,  Saturday,  July  11, 1914.) 


BEOOND    DAT. 

U.S.S."  Texas,'' 
Vera  Crm^  Mexico^  Jvly  11^  1914^ 

The  court  met  at  9  a.  m.,  pursuant  to  adjournment  of  yesterday. 

Present:  All  the  members,  judge  advocate,  and  the  parties  to  the 
inouiry. 

The  record  of  proceedings  of  yesterday  was  read  and  approved. 

Mr.  Fred  L.  Boalt,  who  tad  previously  testified,  was  called  before 
the  court,  informed  that  the  oath  previously  taken  was  still  binding, 
and  stated  that  he  had  read  over  the  testimony  given  by  him  on  July 
10, 1914,  the  first  day  of  the  trial,  and  stated  that  he  desired  to  make 
the  following  corrections : 

Question  8.  I  think  it  is  just  merely  an  error — ^my  correction  is, 
"Was  Ensim  Richardson  in  the  club  at  that  timei"  I  think  it 
should  be,  "Was  Ensign  Richardson  in  the  group  at  that  time? " 

Answer  No.  37.  "  Yes  he  did  admit  and  boast  about  it  that  even- 
ing before  the  crowd."  I  believe  I  was  careful  not  to  say  that  he 
boasted  about  it,  because  to  know  that  he  boasted  about  it  would  be 
to  know  what  was  in  his  mind. 

(As  thus  amended  the  testimony  was  read,  pronounced  by  him  cor- 
rect, and,  after  being  duly  warned,  he  withdrew.) 

Arthur  Constantine,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  being  duly  warned  to  confine  himself  to  facts 
which  are  within  his  own  uiowtedge  in  giving  testimony  before  the 
court,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 

Answer.  Arthur  Constantine;  reporter,  Boston  Journal;  Hotel 
Mexico,  Vera  Cruz. 

2.  Question.  Are  you  acquainted  with  Mr.  Boalt  and  Mr.  Shep- 
herd? 

Answer.  I  am. 

3.  Question.  Are  you  acquainted  with  Ensign  Richardson? 
Answer.  I  am  not. 

4.  Question.  Have  you  discussed  the  Jaw  of  flight  during  your 
stay  in  Vera  Cruz? 

Answer.  I  have  referred  to  this  case. 

6.  Question.  What  do  you  mean  by  referring  t.o  this  case? 

Answer.  Finding  the  alleged  charge  against  Ensign  Richardson. 

6.  Question.  What  facts  do  you  know  ccmceming  this  charge? 
Answer.  None. 

7.  Question.  Who  have  you  ever  discussed  it  with  ? 

Answer.  With  several  newspaper  men;  I  am  not  sure  that  I  re- 
member their  names. 
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8.  Question.  Did  anybody  tell  you  that  they  had  seen  that  law 
of  flight  put  into  practice? 

Answer.  No. 

9.  Question.  Did  you  ever  discuss  any  characteristics  of  Ensign 
Bichardson? 

Answer.  I  don't  know  him. 

The  defendant's  attorney  did  not  desire  to  question  this  witness. 

Examined  by  the  Court: 

10.  Question.  Have  you  at  any  time  had  any  conversation  with 
Mr.  Fred  L.  Boalt  concerning  an  incident  that  is  alleged  to  have  taken 
place  during  the  battle  and  occupation  of  the  American  naval  forces 
m  Vera  Cruz,  in  which  Ensign  Richardson  was  a  principal  char- 
acter? 

Answer.  I  recall  having  no  conversation  with  Mr.  Boalt  with  refer- 
ence to  the  alleged  incident. 

11.  Question.  Have  you  ever  heard  Ensign  Richardson  discuss  any 
of  the  incidents  that  may  have  taken  place  during  the  occupation  of 
the  American  forces  in  Vera  Cruz  during  the  months  of  April  and 
May,  1914? 

Answer.  I  have  not. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Alfred  John  Rorke,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  being  duly  warned  to  confine  himself  to  the 
facts  which  are  within  his  own  knowledge  in  giving  testimony  before 
the  court,  testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 

Answer.  Alfred  John  Rorke;  newspaper  correspondent;  Vera 
Cruz. 

2.  Question.  Do  you  know  Ensign  Richardson? 
Answer.  Yes. 

3.  Question.  Have  you  ever  heard  any  stories  concerning  any  in- 
cidents in  which  Ensign  Richardson  was  a  principal  discussed  ? 

Answer.  At  the  beginning  of  the  week  when  this  matter  first  be- 
came public  in  the  town,  I  neard  stories  in  which  Ensign  Richard- 
son's name  was  mentioned;  such  stories  being  entirely  new  to  me. 

4.  Question.  You  had  never  heard  the  story  from  Ensign  Richard- 
son? 

Answer.  No. 

6.  Question.  Were  you  present  during  the  fighting  in  Vera  Cruz  ? 

Answer.  Yes;  on  the  second  day. 

6.  Question.  Were  you  with  Ensign  Richardson  during  any  of  that 
time? 

Answer.  Yesj  I  think  I  came  ashore  with  him  in  the  same  boat, 
and  I  saw  him  in  the  Terminal  Hotel  while  he  was  sick.  I  saw  him 
there  then,  and  I  saw  him  on  the  third  day  and  every  other  day  that 
he  was  on  shore  with  the  naval  brigade. 

(The  attorney  for  the  defendant  did  not  desire  to  question  this 
witness.) 
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Examined  by  the  Court  : 

7.  Question.  Have  you  at  any  time  had  any  conversation  with  Mr. 
Boalt,  newspaper  correspondent,  concerning  an  alleged  incident  in 
which  Ensign  Richardson  was  a  principal  character  said  to  have 
taken  place  during  the  fighting  and  occupation  by  the  American 
naval  lorces? 

Answer.  I  think  it  was  on  Monday  of  this  week  that  Mr.  Boalt 
came  to  me  and  asked  me  if  I  had  heard  a  story  to  the  effect  that  the 
"ley  de  fuga"  (law  of  flight)  had  been  applied  by  a  naval  officer 
and  his  men  to  a  number  of  Mexicans.  I  asked  him  to  tell  me  the 
story  as  he  knew  it,  and  then  I  told  him  I  had  heard  no  such  story, 
and  that,  as  far  as  I  knew^  it  seemed  absurd.  No  names  were  men- 
tioned during  that  discussion  upon  that  occasion,  but  the  name  of 
Ensign  Richardson  was  mentioned  to  me  by  Mr.  Boalt  a  day  or  two 
later.    We  didn't  discuss  the  matter  any  further. 

8.  Question.  Did  you  ever  hear  Ensign  Richardson  tell  the  story 
concerning  the  "  ley  de  fuga  "  ? 

Answer.  Never. 

9.  Question.  You  state  that  you  saw  him  during  his  illness;  what 
was  the  nature  of  the  illness? 

Answer.  I  understand  that  it  was  a  light  touch  of  sunstroke. 

10.  Question.  What  led  you  to  understand  that  ? 

Answer.  A  doctor  near  by  told  me  that  he  had  a  light  touch  of 
the  sun;  I  think  that  was  the  expression  he  used* 

11.  Question.  About  what  day  was  this? 
Answer.  The  22d  of  April. 

12.  Question.  You  saw  him  then? 
Answer.  Yes. 

13.  Question.  What  was  his  condition  then? 

Answer.  He  was  just  recovering;  I  thought  he  was  just  recovering 
from  a  fainting  spell.  He  said  he  was  getting  better  and  about  to 
get  back  to  his  Tine. 

14.  Question.  Did  he  get  back  to  his  line? 
Answer.  Yes. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Robert  H.  Murray,  a  witness  called  by  the  judge  advocate,,  was 
duly  sworn,  and  after  being  duly  warned  to  confine  himself  to  the 
facts  which  are  within  his  own  knowledge  in  giving  testimony  before 
the  court,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 

Answer.  Robert  H.  Murray ;  newspaper  man ;  Mexico  City. 

2.  Question.  Are  you  acquainted  with  Mr.  Boalt  ? 
Answer.  Yes. 

3.  Question.  Have  you  at  any  time  had  any  conversation  with  Mr. 
Boalt  concerning  any  incident  in  which  Ensign  Richardson  was  a 
principal  said  to  have  taken  place  during  the  occupation  of  Vera 
Cruz  oy  the  American  forces? 

Answer.  Yes;  I  have  talked  with  him. 
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4.  Question.  Can  you  repeat  the  gist  of  the  conversation? 

Answer.  As  I  recall  it,  I  encountered  Mr.  Boalt  two  or  three  days 
ago  in  the  office  of  the  Associated  Press  and  I  dropped  in  the  office 
quite  casually  and  there  were  three  or  four  men  sitting  around  con- 
versing. Mr.  Boalt  was  one  of  the  number,  and  I  heard  a  word  or 
two  which  indicated  that  an  order  for  his  recall  had  reached  here 
from  Washington.  I  inquired  into  the  circumstances  as  to  what  the 
trouble  was  about  and  I  was  told  in  a  general  way,  I  can't  remember 
the  conversation,  but  I  gathered  that  he  had  written  a  naval  story  in 
which  he  made  some  reference  to  a  story  which  had  been  told  him  by 
Navy  men,  to  the  effect  that  prisoners  had  been  taken,  to  whom  had 
been  applied  what  they  call  in  Mexico  "  ley  de  fuga "  (law  of  flight). 
In  other  words,  they  had  been  told  to  run,  and  while  they  were  run- 
ning they  were  shot.  We  discussed  the  thing  in  a  general  way,  more 
with  reference  to  how  Boalt  was  coming  out  in  the  thing.  I  don't 
remember  that  the  name  of  Ensign  Richardson  came  up  in  the  con- 
versation. I  think  I  asked  him  who  this  man  was,  but  didn't  know 
him. 

(The  attorney  for  the  defendant  did  not  desire  to  cross-examine 
this  witness.) 

Examined  by  the  Court: 

6.  Question.  Did  you  ever  hear  Ensign  Richardson  discuss  any 
incident  in  connection  with  the  occupation  of  Vera  Cruz  ? 

Answer.  No;  I  don't  know  Ensign  Richardson,  Captain.  I  never 
met  him. 

I  met  Mr.  Boalt  day  before  yesterday  in  front  of  the  Diligencia 
and  asked  him  how  he  was  coming  out.  He  then  told  me  that  a  court 
had  been  convened  to  inquire  into  this  matter  and  then  I  asked  him 
whether  it  was  to  try  him  or  the  man  whom  he  said  gave  him  the 
story.  Then  he  produced  the  summons;  no,  he  produced  the  note 
from  Gen.  Funston,  telling  him  to  come  over  on  the  Texas^  report 
on  the  Texas. 

That  is  the  first  time,  I  think,  that  I  knew  that  the  ensign  was 
Richardson. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Thomas  P.  Coaxes,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
which  are  within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name, occupation, and  present  residence? 
Answer.  Thomas  P.  Coates,  correspondent  of  the  Internationa] 

News  Service,  Vera  Cruz. 

2.  Question.  Are  you  acquainted  with  Mr.  Boalt? 
Answer.  Yes,  sir. 

3.  Question.  And  Mr.  Richardson? 
Answer.  Yes,  sir. 

4.  Question.  Have  you,  at  any  time,  had  anj^  conversation  with 
Mr.  Boalt  concerning  any  incident  in  which  Ensign  Richardson  was 
a  principal,  said  to  have  taken  place  during  the  occupation  of  Vera 
Cruz  by  the  American  forces  ? 
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Answer.  Yes. 

5.  Question.  Will  you  rive  the  gist  of  that  conversation  ? 
Answer.  It  was  when  I  first  learned  about  the  convening  of  this 

court.  I  went  to  Boalt  and  asked  him  about  it  in  a  news  way — what 
he  was  going  to  do  about  it.  He  said  he  was  simply  going  to  appear 
as  a  witness,  and  that  the  inquiry  was  not  as  to  his  actions,  but  as  to 
the  actions  of  an  officer  who  told  this  story. 

6.  Question.  What  story  did  he  refer  to? 

Answer.  The  story  we  had  reference  to  was  the  story  he  had 
written,  which  he  called  "Ley  de  Fuffa." 

7.  Question.  Had  you  ever  heard  this  story  before  Mr.  Boalt 
told  it? 

Answer.  No,  sir. 

8.  Question.  Did  you  ever  hear  any  stories  from  Ensign  Richard- 
son concerning  similar  cases? 

Answer.  No^  sir. 

(The  attorney  for  the  defendant  did  not  desire  to  cross-examine 
the  witness.) 

Examined  by  the  Court: 

9.  Question.  You  are  acquainted  with  the  article  that  Mr.  Boalt 
referred  to? 

Answer.  Only  from  hearsay. 

10.  Question.  From  him  direct? 
Answer.  From  him  and  from  others. 

The  Court.  You  will  please  read  the  article,  which  appears  in  the 
Memphis  Press,  in  its  issue  of  June  20, 1914,  by  Fred  L.  Boalt. 
(The  witness  read  the  article.) 

11.  Question.  Mr.  Coates,  is  it  good  practice  to  write  for  publica- 
tion such  an  article  without  making  a  thorough  investigation  as  to 
the  truth  of  the  facts  in  the  article? 

Answer.  It  is  not  for  me  to  establish  a  code  of  ethics  for  corre- 
spondents; but  I  wouldn't  do  it. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Arthur  B.  Kzating,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  being  warned  to  confine  himself  to  the  facts 
which  are  within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  Arthur    B.    Keating,    lieutenant    commander.    United 

States  Navy,  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  What  were  your  duties  at  the  time  that  the  Arkansas 
battalion  landed  in  Vera  Cruz,  Mexico? 

Answer.  I  was  in  command  of  the  Arkansas  battalion  during  its 
entire  time  ashore  in  Vera  Cruz,  Mexico,  April  21  to  May  1,  1914. 

8.  Question.  Was  Ensign  Richardson  in  your  command? 

Answer.  He  was. 

4.  Question.  Will  you  state  what  duties  Ensign  Richardson  per- 
formed during  that  occupation? 

Answer.  He  was  the  aid  directly  in  charge  of  the  Artillery  sec- 
tion and  the  machine-gun  detachment. 


Digitized  by  VjOOQIC 


28  REPOBT  OP  BOARD  OF  INQUIBY. 

6.  Question.  Were  these  detachments  engaged  during  the  fighting? 
Answer.  ThCT  were.    On  the  forenoon  ot  the  day  of  April  22,  omy 
during  actual  ^hting. 

6.  Question.  To  your  knowledge  did  Ensign  Richardson  take  any 
prisoners  at  that  time? 

Answer.  To  my  certain  knowledge  he  did  not 

7.  Question.  Where  was  the  Artillery  and  machine-gun  section 
after  April  22,  the  day  of  landing? 

Answer.  From  noon  on  April  22,  1914,  after  the  actual  hostilities 
had  ceased,  I  took  for  headquarters  Hospicio  Zamora,  and  used  the 
Artillery  section  and  machine-gun  detail  as  a  guard  for  the  building. 
They  did  all  the  policing  work  and  cleaning  work  of-  the  barracks 
and  stood  bv  to  man  their  guns  in  case  of  a  call.  They  had  no  duty 
outside  of  this  building. 

8.  Question.  Was  Ensign  Richardson  with  his  detachment  through 
the  entire  first  day  ? 

Answer.  He  was  not. 

9.  Question.  Why  was  he  absent? 
,  Answer.  On  account  of  sickness. 

10.  Question.  Will  you  state  what  the  sickness  was? 
Answer.  Overcome  by  the  heat. 

11.  Question.  During  the  occupation  of  Vera  Cruz  did  any  appli- 
cation of  the  law  of  flight  come  under  your  notice  or  did  you  near 
of  such  ? 

Answer.  It  did  not.    I  heard  of  no  such  case. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

12.  Question.  During  the  occupation  of  Vera  Cruz  by  the  naval 
forces,  April  22  to  30,  inclusive,  1914,  were  any  prisoners  executed  by 
me  or  by  my  order? 

Answer.  They  were  not. 

13.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  inclusive,  1914,  were  any  Mexican 
prisoners  ever  committed  to  my  charge  ? 

Answer.  No. 

14.  Question.  Was  your  position  and  duties  such  during  the  period 
mentioned  during  the  preceding  question  that  no  persons  could 
have  been  captured  or  executed  by,  or  have  been  placed  in  charge  of 
Ensign  Richardson,  without  your  knowledge. 

Answer.  Yes. 

15.  Question.  Were  any  shots  ever  fired  either  by  Ensign  Rich- 
ardson, or  a  squad  of  men  under  his  command,  from  a  machine-gun 
detachment  during  the  occupation  of  Vera  Cruz  by  the  naval  forces, 
April  22  to  30,  inclusive,  1914? 

Answer.  No. 

16.  Question.  The  defendant  has  no  further  questions  to  ask. 

Examined  by  the  Court  : 

16.  Question.  Were  any  shots  fired  either  by  Ensign  Richardson, 
or  a  squad  of  men  under  liis  command,  from  the  machine  gun  or  any 
other  kind  of  gun,  during  the  occupation  of  Vera  Cruz  by  the  naval 
forces,  April  22  to  30,  inclusive,  1914? 

Answer.  No. 

17.  Question.  Have  you  any  knowledge  that  any  of  the  detach- 
ments of  the  United  States  naval  forces  applied  the  "  ley  de  f uga  " 
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(law  of  flight)  to  Mexican  prisoners,  either  armed  or  unarmed,  by 
corraling  in  a  room  said  prisoners  and  permitting  them  to  escape 
from  the  room  and  requiring  them  to  reach  a  certam  corner,  during 
which  time  from  the  corral  room  to  the  comer  they  were  liable  to  be 
killed  by  shooting,  said  shooting  to  be  done  by  the  detachment  who 
had  liberated  them? 

Answer.  No;  not  even  in  hearsay. 

(The  court  had  no  further  question  to  ask. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Augustus  O'Neil,  a  witness  called  by  the  jud^e  advocate,  was  duly 
sworn,  and  after  having  been  warned  to  confine  himself  to  facte 
within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rate,  and  present  station  ? 
Answer.  Augustus  O'Neil;  chief  boatswain's  mate,  United  States 

Navy ;  attached  to  and  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  What  were  your  duties  in  the  Arkansas  battalion  at 
the  time  of  landing  in  Vera  Cruz,  about  April  22  ? 

Answer.  I  was  nret  petty  officer  in  the  section  of  artillery. 

3.  Question.  Who  was  in  command  of  the  section? 
Answer.  Ensign  Richardson. 

4.  Question.  Was  that  section  engaged  in  firing  in  the  first  day's 
fighting? 

Answer.  Yes,  sir. 

5.  Question.  Who  was  in  command  of  it  at  the  time  the  piece  was 
actually  used  ? 

Answer.  Lieut.  Ingram. 

6.  Question.  Where  was  Ensign  Richardson? 
Answer.  I  don't  know,  sir. 

7.  Question.  He  was  not  with  the  piece? 

Answer.  No,  sir.  To  the  best  of  my  knowledge,  he  came  very 
shortly  afterwards. 

8.  Question.  Were  the  machine  guns  with  the  artillery  piece? 
Answer.  Yes-sir. 

9.  Question.  W  as  Ensign  Richardson  with  the  machine  gun  at  the 
time  mentioned  during  the  fighting? 

Answer.  No,  sir.    Not  that  I  know  of. 

10.  Question.  Did  the  section  to  which  you  were  attached  take  any 
prisoners  during  the  fighting  at  Vera  Cruz? 

Answer.  No,  sir. 

11.  Question.  Do  you  know  any  section  or  squad  that  took  any 
prisoners? 

Answer.  I  don't  know  exactly  just  what  squad  took  them,  but  I 
know  that  prisoners  were  brought  in  the  barracks  where  we  were 
stationed. 

12.  Question.  Was  Ensign  Richardson  placed  in  charge  of  any  of 
these  to  your  knowledge? 

Answer.  No,  sir. 

13.  Question.  Did  you,  at  any  time,  see  any  Mexicans,  either  armed 
or  unarmed,  allowed  to  escape  and  then  were  fired  on? 

Answer.  No,  sir. 
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14.  Question.  Was  the  artillery  section  or  the  machine  guns  used 
after  the  first  day's  fighting? 
Answer.  We  were  used  as  a  guard  in  the  barracks. 
16.  Question.  Were  they  fired  after  the  first  day's  fighting? 
Answer.  No,  sir. 

16.  Question.  Did  you  ever  either  see  or  hear  about  any  case  where 
Mexicans  were  corraled  in  a  room;  that  is,  put  in  a  room,  allowed  to 
escape,  and  then  fired  on  by  the  party  permitting  them  to  escape  ? 

Answer.  No,  sir. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

17.  Question.  During  the  occupjation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  inclusive,  1914,  were  any  prisoners 
captured  by  me  ? 

Answer.  No,  sir. 

18.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  inclusive,  1914,  were  any  Mexican 
prisoners  executed  by  me  or  by  my  order? 

Answer.  No,  sir. 

19.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  inclusive,  1914,  were  any  Mexican 
prisoners  ever  placed  in  my  charge  ? 

Answer.  Not  to  my  knowledge,  sir. 

20.  Question.  Were  your  positions  and  duties  such  during  the 
period  mentioned  in  the  preceding  question  that  no  prisoners  could 
have  been  captured  er  executed  by  or  have  been  placed  in  charge  of 
Ensign  Richardson  without  your  knowledge? 

Answer.  No,  sir.  They  could  not  have  been  placed  in  charge  of 
him,  because  I  received  all  the  orders  that  he  received. 

(The  defendant  had  no  further  questions  to  ask  the  witness. 

The  court  had  no  question  to  ask  this  witness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

J.  E.  Jackson,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn  and,  after  having  been  warned  to  confine  himself  to  facts  with- 
in his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rate,  and  present  station? 
Answer.  J.  E.  Jackson;  boatswain's  mate,  second  class.  United 

States  Navy,  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  Jackson,  what  were  your  duties  in  the  Arkansas  bat- 
talion at  the  time  that  the  battalion  landed  at  Vera  Cruz,  Mexico? 

Answer.  I  was  No.  1  of  the  gun's  crew  on  the  3-inch  fieldpiece  and 
was  gun  pointer. 

3.  Question.  Who  was  in  charge  of  that  fieldpiece? 

Answer.  The  officer  in  charge  was  Ensign  Richardson,  and  the 
first  petty  officer  was  O'Neil,  chief  boatswain's  mate. 

4.  Question.  Were  the  machine  guns  in  company  with  that  field- 
piece? 

Answer.  The  machine  guns  were  in  company  with  us. 

5.  Question.  Was  the  artilleiy  and  machine  guns  used  in  the  first 
day's  fighting? 
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Answer.  ^  Yes,  sir. 

6.  Question.  Were  both  the  artillery  and  the  machine  guns  in  your 
view  during  the  fighting? 

Answer.  Yes,  sir. 

7.  Question.  Was  Mr.  Bichardson  in  command  of  this  section  dur- 
ing the  fighting? 

Answer.  No,  sin  He  did  not  take  charge  until  around  12  o'clock; 
when  he  came  up,  just  as  we  were  soing  to  fire  the  second  shot  in  the 
building,  to  take  cnarge  of  the  fieldpiece. 

8.  Question.  Then  Mr.  Richardson  had  charge  of  the  piece  during 
the  part  of  the  firing? 

Answer.  Yes,  sir ;  during  about  half  of  it. 

9.  Question.  Who  had  cnarge  of  the  piece  when  Mr.  Bichardson 
was  away? 

Answer.  O'Neil,  chief  boatswain's  mate. 

10.  Question.  Was  Lieut.  Ingram  with  the  piece? 
Answer.  He  took  his  orders  from  the  adjutant,  Mr.  Ingram. 

11.  Question.  Was  the  artillery  piece  or  the  machine  guns  fired 
after  the  first  day's  fighting? 

Answer.  No,  sir ;  they  were  parked  inside  of  the  hospital. 

12.  Question.  During  the  tmie  you  were  with  the  section  did  it 
take  any  prisoners? 

Answer.  Not  to  my  knowledge,  sir.    The  artillery  section  didn't. 

13.  Question.  Did  the  machine-gun  section? 
Answer.  I  don't  think  they  did. 

14.  Question.  Did  you  at  any  time  see  or  hear  about  any  squad  or 
group  of  men  taking  prisoners,  placing  them  in  a  room  or  building, 
permitting  them  to  escape,  and  nring  upon  them  before  they  got  o^ 
of  range? 

Answer.  No,  sir;  I  did  not 

15.  Question.  You  neither  heard  nor  saw  it? 
Answer.  No,  sir. 

16.  Question.  While  Mr.  Bichardson  had  command  of  the  section 
of  artillery  and  machine  guns,  what  work  was  the  section  engaged  in? 

Answer.  When  Mr.  Bichardson  took  charge  of  the  section  we  were 
in  the  building  ready  to  dislodge  a  band  of  snipers.  We  fired  one 
shot,  took  the  gun  outside,  limbered  up,  went  down  in  front  of  the 
ho^ital,  and  late  in  the  afternoon,  after  staying  in  front  of  this 
building  all  the  afternoon,  took  this  gim  inside  of  the  building  and 
kept  it  there  until  we  were  ready  to  go  back  to  the  ship. 

Examined  by  the  Attorney  for  the  Defendant: 

17.  Question.  During  the  time  that  I  was  in  command  of  the  field 
piece,  how  many  shots  were  fired? 

Answer.  Two. 

18.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  inclusive,  1914,  were  any  Mexican 
prisoners  captured  by  me? 

Answer.  Not  to  my  knowledge. 

19.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  1914,  inclusive,  were  any  Mexican 
prisoners  executed  by  me  or  by  my  orders? 

Answer.   Not  to  my  knowledge. 
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20.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  inclusive,  1914,  did  I  ever  have  any 
Mexican  prisoners  under  my  charge  ? 

Answer.  The  only  prisoners  I  know  you  ever  had  under  your  com- 
mand were  those  usea  for  policing  the  quarters. 

(The  defendant  had  no  further  questions  to  ask  the  witness.) 

Examined  by  the  Court  : 

21.  Question.  Referring  to  your  last  question  by  the  defendant, 
does  the  court  understand  that  these  were  servants  in  the  hospital 
who  were  used  for  cleaning,  or  were  they  actually  prisoners  of  war  ? 

Answer.  They  were  prisoners  of  war.  They  were  practically  vol- 
untary prisoners  of  war.  We  tried  to  chase  them  out,  but  they  would 
not  go.    They  were  glad  to  get  their  two  square  meals. 

22.  Question.  What  do  you  mean  by  chasing  them  out? 
Answer.  Why,  telling  them  they  could  go  where  they  pleased. 
(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

WiLiiiAM  B.  Smfth,  a  witness,  was  called  by  the  judge  advocate, 
and  after  having  been  dulv  sworn  and  warned  to  confine  himself  to 
facts  within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  our  name,  rate,  and  present  station? 
Answer.  William  B.  Smith;  electrician  first  class.  United  States 

Navy :  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  What  were  your  duties  in  the  Arkansas  battalion 
when  it  went  ashore  at  Vera  Cruz,  Mexico? 

Answer.  I  was  second  petty  ofiicer  on  the  Artillery. 

3.  Question.  Was  the  Artillery  used  in  the  first  day's  fighting? 
Answer.  Yes,  sir.    On  the  first  day's  fighting,  when  the  Artillery 

went  ashore. 

4.  Question.  Who  was  in  command  of  the  section  ? 
Answer.  Ensign  Richardson. 

5.  Question.  Was  Ensign  Richardson  with  the  section  during  the 
fighting? 

Answer.  I  am  not  sure,  sir,  but  I  think  he  was  with  the  section  in 
the  last  hour  or  so  of  the  fighting. 

6.  Question.  Was  the  machine-gun  detachment  with  the  Artillery 
section  ? 

Answer.  Yes,  sir. 

7.  Question.  Were  the  machine  guns  fired  after  Ensign  Richardson 
was  with  the  squad  ? 

Answer.  I  am  not  sure,  sir. 

8.  Question.  Under  what  circumstances  was  the  fieldpiece  fired  ? 
Answer.  I  don't  think  it  was  fired. 

9.  Question.  No  shots  were  fired  from  it  while  Ensign  Richardson 
was  with  it? 

Answer.  Two  shots  were  fired,  but  I  am  not  sure  whether  he  was 
with  it  or  not. 

10.  Question.  Did  your  section,  or  any  section  you  know  of,  take 
any  prisoners? 

Answer.  There  were  prisoners  taken,  but  I  am  not  sure  whether 
the  Artillery  took  them. 
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11.  Question.  Did  you  see  or  hear  about  any  case  where  Mexicans, 
either  armed  or  unarmed,  were  collected  in  a  room,  permitted  to 
escape,  and  then  fired  on  by  those  allowing  them  to  escape  I 

Answer.  No,  sir;  I  did  not. 

12.  Question.  Did  you  see  any  case  where  others  fired  on  them 
or  not? 

Answer.  No,  sir;  I  did  not 

13.  Question.  Were  there  any  shots  fired  from  the  machine  gun 
or  the  fieldpiece  after  the  first  day's  fii^ting? 

Answer.  Not  from  the  fieldpiece.  I  don't  think  there  was  from 
the  machine  gun. 

Cross-examined  by  the  Attornbt  for  the  Defendant: 

14.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  Apru  22  to  30,  inclusive,  1914,  were  any  Mexican 
prisoners  captured  by  me? 

Answer.  I  can  not  say,  sir.  I  am  not  sure.  None  to  my 
knowledge. 

15.  Question.  During  the  period  mentioned  in  the  preceding  ques- 
tion were  anv  Mexican  prisoners  executed  by  me  or  by  my  order? 

Answer.  No,  sir.    Not  to  my  knowledge. 

16.  Question.  During  the  period  mentioned  above  were  any  Mexi- 
can prisoners  ever  placed  under  my  charge? 

Answer.  Not  that  I  know  of,  sir,  except  he  was  officer  of  the  day 
sometimes,  and  might  be  in  charge  of  the  building  where  there  were 
prisoners. 

17.  Question.  What  kind  of  prisoners  were  these? 
Answer.  Mexican  prisoners. 

18.  Question.  Were  these  prisoners  kept  under  any  restraint,  or 
were  they  more  or  less  camp  followers,  working  for  tneir  meals? 

Answer.  I  think  they  were  more  or  less  camp  followers,  working 
for  their  meals. 
(The  defendant  had  no  further  questions  to  ask  this  witness.) 

Examined  by  the  Court  : 

19.  Question.  Do  you  know  of  any  Mexicans  having  been  shot  at 
any  time  after  surrendering? 

Answer.  No,  sir. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

GusTAVE  Amling,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  biowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rate,  and  present  station? 
Answer.  Oustave  Amling,  master-at-arms,  second  class.  United 

States  Navy,  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  AVhat  were  your  duties  in  connection  with  the  Arkan- 
Bos^s  battalion  on  the  day  of  landing,  on  or  about  April  22? 

Answer.  I  was  attached  to  field-piece  section  of  artillery. 

3.  Question.  Were  you  with  this  section  of  artillery  during  the 
entire  first  day? 

Answer.  I  was. 
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4.  Question.  Who  was  in  command  of  this  section  ? 
Answer.  Ensi^  Richardson. 

5.  Question.  Who  was  in  command  of  the  piece  during  the  fight- 
ing? 

Answer.  Chief  Boatswain's  Mate  O'Neil. 

6.  Question.  Was  Ensign  Richardson  with  the  piece  at  any  time 
while  it  was  being  fired  ? 

Answer.  I  can  not  say  for  sure.    I  don't  remember. 

7.  Question.  Was  the  machine  gun  with  the  artillery  section? 
Answer.  They  were  near  us  most  of  the  time. 

8.  Question.  Were  the  small  arms  belonging  to  members  of  the 
artillery  section  used  during  the  fighting? 

Answer.  I  am  about  the  only  one  that  used  a  rifle  during  the  fi^ht, 
as  we  did  not  have  our  pieces  loaded  until  we  started  to  retire,  alter 
we  had  received  word  the  Chester  was  to  fire  on  the  academy. 

9.  Question.  Under  what  circumstances  did  you  use  your  piece? 
Answer.  I  was  sent  on  the  roof  of  a  house  to  search  for  snipers 

and  see  if  I  could  see  where  the  shots  were  coming  from  that  were 
being  fired  in  our  direction.    Before  going  on  the  roof  I  loaded  my 

fun,  then  came  down,  reported,  and  went  down  to  the  corner  and 
red  about  six  shots  into  the  house  from  where  the  firing  came. 

10.  Question.  Did  your  section  take  any  prisoners? 
Answer.  Not  to  my  knowledge. 

11.  Question.  Did  you  see  or  hear  about  any  case  where  Mexicans, 
either  armed  or  unarmed,  were  taken  prisoners,  then  permitted  to 
escape,  and  were  fired  upon  by  the  section  or  group  of  men  who  per- 
mitted them  to  escape  ? 

Answer.  I  did  not 

Cross-examined  by  the  Attorney  for  the  Defendant: 

12.  Question.  During  the  occupation  of  the  city  of  Vera  Cruz  by 
the  naval  forces,  April  22  to  30,  inclusive,  1914,  were  any  prisoners 
captured  by  me? 

Answer.  There  were  not.    Not  to  my  knowledge. 

13.  "Question.  During  the  period  mentioned  in  the  preceding  ques- 
tion, were  any  Mexican  prisoners  executed  by  me  or  by  my  order? 

Answer.  Not  to  my  knowledge. 

14.  Question.  During  the  above-mentioned  period  were  any  Mexi- 
can prisoners  ever  placed  in  my  charge? 

Answer.  Not  to  my  knowledge. 

(The  defendant  had  no  further  Questions  to  ask  this  witness. 
The  court  had  no  questions  to  ask  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

(The  court  then  took  a  recess  until  2  o'clock  p.  m.) 

after  recess. 

The  court  reassembled  at  the  exjjiration  of  the  recess. 
Present:  All  the  members,  the  judge  advocate,  the  stenographer, 
the  accused,  and  his  counsel. 

Allen  Buchanan,  a  witness  called  by  the  judge  advocate,  was 
duiy  sworn,  and  after  being  duly  warned  to  confine  himself  to  facts 
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which  are  within  his  own  knowledge  in  giving  testimony  before  the 
court,  testified  as  follows: 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  Allen  Buchanan,  lieutenant  commander,  United  States 

Navy,  serving  as  navigator  on  the  U.  S.  S.  Florida. 

2.  Question.  What  were  your  duties  in  connection  with  the  land- 
ing force  from  the  fleet  which  landed  in  Vera  Cruz  on  or  about 
April  21? 

Answer.  I  was  in  command  of  the  first  seamen  regiment  on  Apru 
21,  22,  and  until  noon  of  the  23d,  when  I  was  relieved  by  Capt. 
Gibbons,  United  States  Navy. 

3.  Question.  During  the  time  that  you  were  in  Vera  Cruz,  did 
your  regiment  take  any  prisoners? 

Answer.  They  did. 

4.  Question.  What  became  of  those  priscmers? 

Answer.  Some  of  those  prisoners  were  sent  to  headquarters  at 
the  Terminal  Hotel  and  from  there  transferred  to  the  CuarteL 
This,  as  I  remember,  was  on  the  first  day.  On  the  second  day  some 
of  the  prisoners  were  sent  to  headquarters  at  the  Terminal  Hotel, 
others  were  sent  to  the  police  station  in  the  main  plaza  of  the  city. 

5.  Question.  What  mstructions  were  given  small  detachment 
leaders  concerning  prisoners  that  they  might  take? 

Answer.  Anv  prisoners  that  were  taken  were  to  be  sent  either  to 
the  Terminal  Hotel  or  the  police  station.  This  is  my  recollection  of 
the  orders  ^ven  at  that  time. 

6.  Question.  Do  you  know,  or  did  you  hear  of  any  case  where 

Erisoners  were  turned  lck)6e,  either  armed  or  unarmed,  and  fired  upon 
y  the  squads  turning  them  loose,  or  any  other  squads? 
Answer.  Absolutely  none.    Absolutely  I  have  no  knowledge  of 
such  occurrence. 

7.  Question.  Had  you  heard  of  this  affair  after  the  naval  forces 
returned  to  their  ships? 

Answer.  I  heard  of  it  last  night  for  the  first  time  from  one  of 
the  aides  to  Gren.  Funston,  who  spoke  of  a  court  of  inquiry  or  in- 
vestigation investigating  a  rumor  to  this  effect. 

8.  Question.    Was  the  Arkansas  battalion  in  your  regiment? 
Answer.  It  was. 

9.  Question.  Was  the  fieldpiece  section  of  the  Arkansas  battalion 
ever  brought  under  your  notice? 

Answer.  I  do  not  remember  the  fieldpiece  from  the  Arkansas^  par- 
ticularly April  22. 

10.  Question  Nor  the  machine-gun  detachmtot? 
Answer.  Nor  the  machine-gun  detachment. 

(Neither  the  defendant  nor  the  court  desired  to  examine  this  wit- 
ness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Mr.  WiLUAM  G.  Shepherd,  who  had  previously  testified,  was 
called  before  the  court,  informed  that  the  oath  previously  taken  was 
still  binding,  and  stated  that  he  had  read  over  the  testimony  given 
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by  him  on  July  10, 1914,  the  first  day  of  the  trial,  and  stated  that  he 
desired  to  make  the  following  corrections: 

In  answer  to  question  8,  insert  the  word  ^^  Gambrinus  "  before  the 
word  "caf6.'' 

In  answer  to  question  10  I  wished  to  say,  "  but  how  much  these 
gentlemen,  talking  around  the  table,  or  how  much  Mr.  Richardson 
himself,  told." 

In  answer  to  question  61.  insert  the  word  "  accepted "  for  "  har- 
bored," and  in  answer  to  tne  same  question  strike  out  the  phrase 
*•  ordinarily  naval  officers  have  not "  and  insert  therefor  "  if  ordinary 
civilians  and  not  naval  officers  had."  so  it  will  read  as  follows:  ^^If 
ordinary  civilians  and  not  naval  officers  had  been  involved."  In  the 
same  answer  insert  the  word  "  published  "  for  the  word  "  purged." 

Examined  by  the  CJourt: 

1.  Question.  In  your  testimony  yesterday  you  have  said  that  you 
couldn't  remember  the  dates  of  the  conversation  in  the  Gambrinus's 
or  under  the  portales  exactly,  but  that  the  former  was  probably  in  the 
latter  part  oi  April  and  the  latter  was  some  time  early  in  May ;  is  it 
not  possible  for  you  to  fix  these  dates  more  closely? 

Answer.  It  is  not. 

2.  Question.  There  is  nothing  that  you  can  compare  them  with? 
Answer.  I  can  not 

(Neither  the  judge  advocate  nor  the  defendant  desired  to  examine 
this  witness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

W.  R.  Rush,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned  to  confine  himself  to  facts  which 
are  within  his  own  loiowledge  in  giving  testimony  before  the  court 
testified  as  follows: 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  W.  R.  Rush,  captain,  United  States  Navy,  commanding 

the  Florida. 

2.  Question.  What  were  your  duties  in  connection  with  the  naval 
landing  force  which  occupied  Vera  Cruz,  April  21  to  30? 

Answer.  Brigade  commander. 

3.  Question.  Where  were  prisoners  placed  after  they  were  taken 
by  the  brigade  ? 

Answer.  In  the  cuartel. 

4.  Question.  Were  there  any  orders  issued  regarding  the  taking  of 
prisoners? 

Answer.  Yes;  general  orders  to  regimental  commanders. 

5.  Question.  Will  you  state  the  gist  of  the  orders? 

Answer.  The  orders  were  to  arrest  anyone  with  arms  in  their 
hands,  confiscate  the  arms,  and  lock  the  people  up  for  further  investi- 
gation. 

6.  Question.  Were  these  prisoners  immediately  brought  to  the 
cuartel  or  were  they  kept  by  the  detachment  commander  until  later 
in  the  day  ? 

Answer.  Depending  on  circumstances. 
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7.  Question.  Did  it  come  to  your  notice  or  did  you  hear  of  any 
cases  where  prisoners  with  arms  or  unarmed  were  released  and  then 
fired  at  by  the  squads  that  released  them  or  other  squads  ? 

Answer.  No. 

(The  attorney  for  the  defendant  did  not  desire  to  examine  this 
witness.) 

Examined  by  the  Court: 

8.  Question.*  In  your  position  as  brigade  commander,  United  States 
Navy,  first  landed  at  Vera  Cruz,  would  you  have  known  of  the  shoot- 
ing of  any  prisoners  under  the  circumstances  mentioned  in  a  previous 
question  f 

Answer.  Yes. 

9.  Question.  Did  you  ever  hear  of  the  phrase  "ley  de  fuga"? 
Answer.  Yes. 

^  10.  Question.  When,  where,  and  was  it  applied  during  the  occupa- 
tion by  the  American  forces  at  Vera  Cruz? 

Answer.  No;  I  am  certain  of  it.  Certain  that  no  such  thing  oc- 
curred. 

11.  Question.  As  brigade  commander,  did  you  hold  conferences  of 
regimental  conmianders;  and  if  so,  how  often? 

Answer.  Every  day,  and  usually  twice  a  day. 

12.  Question.  And  at  those  conferences  you  discussed  all  matters 
and  events  that  had  occurred  ? 

Answer.  The  regimental  commander  reported  every  morning  the 
occurrences  of  the  night  before.  Any  particular  cases  were  made  in 
writing  by  the  subordinate  who  was  present  at  the  time  of  the  occur- 
rence. The  regimental  commander  usually,  had,  and  usually  gave, 
his  opinion  on  the  whole  proceeding. 

(Tne  witness  verified  his  testimony,  was  duly  warned,  an.d  with- 
drew.) 

The  defendant  called  Mr.  William  G.  Shepherd  as  a  witness,  and 
after  being  warned  that  the  oath  he  had  previously  taken  was  still 
binding,  testified  as  follows: 

Examined  by  the  Attorney  roR  the  Defendant: 

1.  Question.  Is  the  newspaper  or  the  press  association  which  you 
represent  in  any  way  affiliated  with  the  newspaper  or  press  associa- 
tion representea  by  Mr.  Boalt? 

Answer.  No ;  I  can't  say  that  it  is. 

2.  Question.  Can  you  state  that  it  is  not? 

Answer.  I  will  say  they  are  two  distinct  organizations,  not  affil- 
iated in  any  manner. 

8.  Question.  Are  you  affiliated  in  newspaper  work  with  Mr.  Boalt? 

Answer.  Mr.  Boalt  works  for  the  Newspaper  Enterprise  Associa- 
tion, of  Chicago,  and  I  work  for  the  United  Press  Association,  of 
New  York. 

4.  Question.  The  Arkansas  battalion  was  stationed  in  a  district 
some  distance  from  the  portales  during  the  occupation  of  Vera  Cruz, 
April  22  to  30,  inclusive,  1914 ;  none  of  the  officers  of  that  battalion 
were  permitted  to  be  out  of  their  district  during  the  occupation; 
how,  tnen,  could  the  alleged  conversation  of  which  you  testified  have 
taken  place  in  the  latter  part  of  April? 
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Answer.  Do  you  mean  the  conversation  in  Gambrinus's  caf6? 

5.  Question.  I  mean  the  conversation  which  you  testified  as  having 
taken  place  during  the  latter  part  of  April. 

Answer.  I  don't  know  how  it  could  have  taken  place;  I  know  that 
I  did  hear  Ensign  Richardson  in  Gambrinus's  cafe;  my  impression 
is  that  it  was  during  the  latter  part  of  April,  but  it  might  have  been 
m  May,  as  I  believed  I  answered  yesterday. 

6.  Question.  At  the  time  of  this  conversation,  was  Ensign  Rich- 
ardson in  white  uniform  or  in  khaki? 

Answer.  He  was  in  white. 

(Neither  the  judge  advocate  nor  the  court  desired  to  examine  this 
witness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

W.  W.  Meek,  a  witness  called  by  the  judge  advocate,  was  dulv 
sworn,  and  after  being  duly  warned  to  confine  himself  tb  facts  which 
are  within  his  own  knowledge  in  giving  testimony  before  the  court, 
testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station  f 
Answer.  W.  W.  Meek,  ensign.  United  States  Navy,  attached  to 

and  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  Were  you  in  the  Arkansas  battalion  at  the  time  they 
landed? 

Answer.  I  was. 

3.  Question.  Were  you  in  company  with  Ensign  Richardson  dur- 
ing that  date? 

Answer.  I  was. 

4.  Question.  Were  you  with  Ensign  Richardson  at  any  time  in 
company  with  civilians  when  vou  discussed  various  events  that  took 
place  during  the  occupation  of  Vera  Cruz  by  the  naval  forces? 

Answer.  I  was  not 

5.  Question.  You  have  never  been  in  any  conversation  in  Vera 
Cruz  in  company  with  Ensign  Richardson  ? 

Answer.  I  have. 

6.  Question.  Have  you  ever  been  in  Gambrinus's  caf6  with  Ensign 
Richardson? 

Answer.  I  am  not  sure  of  the  name  of  the  caf6. 

7.  Question.  While  in  the  cafe  did  you  and  Ensign  Richardson 
discuss  events  that  took  place  during  the  occupation? 

Answer.  We  did  not. 

8.  Question.  Do  you  know  what  is  meant  by  the  law  of  flight? 
Answer.  No;  I  do  not. 

9.  Question.  While  you  were  with  the  battalion  ashore  did  you 
ever  hear  or  see  a  case  where  prisoners  were  allowed  to  escape  and 
fired  at  by  the  squad  that  released  them,  or  any  other  squad  ? 

Answer.  I  have  not. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

10.  'Question.  Have  y#u  ever  sat  under  the  portales  at  a  table 
with  me? 

Answer.  I  have. 
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11.  Question.  Were  there  officers  and  civilians  at  the  same  table? 
Answer.  There  were  officers  only. 

12.  Question.  Did  you  ever  hear  me  xmder  the  portales  boasting 
of  having  corraled  prisoners  in  a  room  and  allow  them  to  escape, 
one  by  one,  and  shooting  them  down  as  they  fled  ? 

Answer.  I  have  not. 

Examined  by  the  Coubt  : 

13.  Question.  While  sitting  at  the  table  that  you  refer  to  in  the 
previous  question,  did  you  and  a  party  of  officers  ever  discuss  the 
merits  of  neld  ^uns  or  machine  guns  or  (he  present  rifle  that  we  use 
to-day  in  the  Navy? 

Answer.  We  did  not. 

14.  Question.  Can  you  state  whether  there  were  any  civilians,  and 
if  so,  were  they  sitting  at  adjoining  tables? 

Answer.  The  only  other  persons  near  us  that  I  noticed  were  either 
Army  or  naval  officers. 

15.  Question.  Do  you  know,  or  have  you  since  heard,  of  any  case 
where  Mexican  prisoners  were  killed  as  they  fled  ? 

Answer.  I  have  not. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

David  S.  Barby,  Jr.,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and,  after  being  duly  warned  to  confine  himself  to  facts 
which  are  within  his  own  knowledge  in  giving  testimony  before  the 
court,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  David   S.  Barry,  jr.,  second  lieutenant.  United   States 

Marine  Corps,  attached  to  and  serving  on  board  the  U.  S.  S.  Arkan- 
sasy  Vera  Cruz,  Mexico. 

2.  Question.  Have  you  visited  caf^s  in  Vera  Cruz,  or  been  imder 
the  portales  in  company  with  Ensign  Richardson  ? 

Answer.  I  have. 

3.  Question.  At  these  times,  did  you  discuss  events  that  occurred 
during  the  occupation  of  Vera  Cruz  by  the  American  forces? 

Answer.  We  did. 

4.  Question.  Were  there  any  civilians  with  you  during  these  con- 
versations? 

Answer.  No  civilians  that  I  can  remember  of. 

5.  Question.  Do  you  Imow  what  the  law  of  flight  means? 
Answer.  I  do  not. 

6.  Question.  Did  you  ever  talk  with  Ensign  Richardson  about  hav- 
ing prisoners  released  and  shooting  at  them  before  they  could  get 
away  to  a  place  of  safety? 

Answer.  I  did  not. 

7.  Question.  Did  you  ever  overhear  any  conversation  in  that  line? 
Answer.  I  never  did. 

8.  Question.  Did  you,  or  the  party  you  were  with,  ever  discuss  the 
merits  of  machine  guns  and  show  by  examples  their  use  during  the 
occupation  of  Vera  Cruz  ? 

Answer.  I  recall  no  such  statement  or  discussion. 
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9.  Question.  Were  you  ever  in  Gambrinua  Caf6  with  Mr.  Rich- 
ardson ? 

Answer.  I  was  not. 

Cross-examined  by  the  Attorney  for  the  Defendant  : 

10.  Question.  Have  you  ever  heard  me  boasting  of  having  cor- 
raled  Mexican  prisoners  in  a  room  and  allowing  them  to  escape  one 
by  one  and  shooting  them  down  as  they  fled  ? 

Answer.  I  never  did. 

11.  Question.  Have  you  ever  seen  me  under  the  portales  in  com- 
pany with  a  Mr.  Boalt? 

Answer.  I  never  have. 

Examined  by  the  Court: 

12.  Question.  Have  you  ever  heard  Ensign  Richardson  talk  about 
killing  Mexican  prisoners  in  any  way? 

Answer.    I  never  have. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew. 

The  court  took  a  recess  at  3.16  p.  m.) 

AFTER  RECESS. 

The  court  reassembled  at  3.46  p.  m. 

Present:  All  the  members,  the  judge  advocate,  stenographer,  de- 
fendant, and  his  counsel. 

William  H.  Doherty,  a  witness  called  by  the  judge  advocate,  was 
dulv  sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  William  H.   Doherty,  paymaster.  United  States  Navy, 

attached  to  and  serving  on  board  the  U.  S.  S.  Arkansas, 

2.  Question.  Were  you  ever  in  company  with  Ensign  Richardson  at 
any  cafe  or  under  the  portales  at  any  time  when  he  discussed  inci- 
dents in  connection  witn  the  occupation  of  Vera  Cruz? 

Answer.  I  have  been  at  different  cafes  and  under  the  portales  with 
Ensign  Richardson,  but  I  do  not  remember  him  having  discussed  any 
matters  pertaining  to  the  occupation. 

3.  Question.  At  any  time  did  he  discuss  machine  guns? 
Answer.  Not  to  my  knowledge. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

4.  Question.  Did  you  ever  hear  me,  while  under  the  Portales  in 
company  with  officers  of  the  Navy  and  civilians,  openly  boast  of  hav- 
ing corraled  a  roomful  of  Mexican  prisoners,  who  were  allowed  to 
escape  one  by  one,  and  who  were  fired  at  with  a  machine  gun  while 
escaping? 

Aiiswer.  I  have  not.  Our  conversations  were  always  of  a  purely 
social  nature. 

5.  Question.  You  have  been  under  the  Portales  frequently  with  me 
during  the  past  two  months,  have  you  not? 

Answer.  I  have.    Possibly  I  have  been  in  your  company  in  the  por- 
tales five,  six,  or  seven  times.    I  am  not  sure  of  the  exact  number. 
(The  defendant  had  no  further  questions  to  ask  this  witness.) 
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Examined  by  the  Court: 

6.  Question.  At  any  one  of  those  times  that  you  were  sitting  at  a 
table  under  the  Portales  or  in  a  restaurant,  were  any  newspaper  cor- 
respondents present  at  the  table? 

Answer.  I  am  unable  to  state.  I  think  some  of  the  times  that  there 
possibly  were,  because  we  had  two  or  three  newspaper  correspondents 
on  board  our  ship  who  were  very  friendly  with  all  of  us  and  when- 
ever two  or  three  were  together  they  would  come  and  join  us. 

7.  Question.  Was  Mr.  Boalt,  a  newspaper  correspondent,  one  of 
these  gentlemen? 

Answer.  No,  sir;  I  don't  know  Mr.  Boalt. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

C.  H.  Davis.  Jr.,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  having  been  warned  to  confiiie  himself  to  facts 
within  his  own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  C.  H.  Davis,  jr.,  lieutenant  (junior  grade).  United  States 

Navy,  attached  to  and  serving  on  board  the  U.  S.  S.  Arkansas, 

2.  Question.  Were  you  ever  in  company  with  Ensira  Richardson 
in  any  caf6  or  under  the  portales  in  Vera  Cruz  when  ne  told  of  any 
incident  that  occurred  during  the  occupation  of  Vera  Cruz  ? 

Answer.  No.  I  have  been  with  Ensign  Richardson  ashore  a  num- 
ber of  times  in  Vera  Cruz,  but  I  can  not  recollect  of  ever  hearing  him 
speak  of  any  incident  about  the  landing. 

3.  Question.  Were  any  civilians  or  newspaper  correspondents  with 
you  and  Ensign  Richarason  at  the  table  at  any  time? 

Answer.  On  some  occasions  Mr.  Rorke  and  Mr.  Hyatt  was  there. 

4.  Question.  Was  Mr.  Boalt  at  the  table  ever? 

Answer.  No.  I  do  not  know  Mr.  Boalt.  To  the  best  of  my  knowl- 
edge, I  never  saw  him. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

5.  Question.  Did  you  ever  hear  me,  while  under  the  portales  and 
in  the  presence  of  newspaper  correspondents  or  naval  officers,  openly 
boast  of  having  corraled  a  roomful  of  Mexican  prisoners,  wno  were 
liberated  one  by  one  and  shot  at  while  they  fled  ? 

Answer.  No ;  I  have  not. 

6.  Question.  Have  you  been  on  shore  under  the  portales  with  me 
very  frequently? 

Answer.  Yes;  a  nimiber  of  times. 

(The  defendant  had  no  further  questions  to  ask  the  witness. 
The  court  had  no  questions  to  ask  the  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

L.  C.  Davis,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  knowledge,  testified  as  follows: 
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Examined. by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  L.  C.  Davis,  lieutenant   (junior  grade).  United  States 

Navy,  attached  to  and  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  Were  you  ever  in  company  with  Ensign  Richardson 
in  any  caf6  or  under  the  portales  in  Vera  Cruz  when  ne  told  of  any 
incident  which  occurred  during  the  occupation  of  Vera  Cruz? 

Answer.  I  have  been  with  Ensign  Richardson  on  numerous  occa- 
sions. I  do  not  remember  of  his  ever  citing  any  of  the  incidents 
that  occurred  during  the  occupation  of  Vera  Cruz. 

3.  Question.  Were  any  civilians  or  newspaper  correspondents  pres- 
ent at  any  of  the  times  you  were  together? 

Answer.    Yes. 

4.  Question.  Was  Mr.  Boalt  one  of  these? 

Answer.  No ;  not  to  my  knowledge.    I  do  not  know  him. 
6.  Question.  Was  Mr.  Shepherd  present? 

Answer.  No;  not  to  my  knowledge.  I  do  not  know  either  one  of 
them. 

Cross-examined  by  the  Attorney  for  the  Defendant: 
6.  Question.  Have  you  ever  heard  me,  while  under  the  portales 
and  in  company  with  newspaper  correspondents  and  naval  officers, 
openly  boast  of  having  corraled  a  roomful  of  Mexican  prisoners,  who 
were  permitted  Jo  escape  one  by  one,  and  who  were  shot  at  in  flight  ? 
Answer.  No ;  1  have  not.  Nor  have  I  heard  you  mention  anything 
of  the  kind  on  any  occasions. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

R.  W.  Clark,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  R.  W.  Clark;  lieutenant  (junior  grade),  United  States 

Navy;  attached  and  serving  on  board  the  U.  §.  S.  Arkansas, 

2.  Question.  Were  you  ever  in  company  with  Ensign  Richardson 
in  any  cafe  or  under  the  portales  in  Vera  Cruz  when  he  told  of  any 
incidents  that  occurred  during  the  occupation  of  Vera  Cruz  ? 

Answer.  I  was  not. 

3.  Question.  Have  you  been  in  company  with  him  in  caf6s  and 
under  the  portales? 

Answer.  I  have. 

4.  Question.  Were  any  civilians  or  newspaper  correspondents  pres- 
ent at  these  times? 

Answer.  None  that  I  know,  except  Mr.  Rorke,  who  may  have  been 
in  the  company. 

6.  Question.  Was  Mr.  Boalt  present  at  any  of  these  times? 
Answer.  I  do  not  know  him. 

Cross-examined  by  the  Attorney  pot  the  Defendant: 
6.  Question.  Have  you  ever  heard  me,  while  under  the  portales 
and  in  company  with  newspaper  correspondents  and  naval  officers, 
openly  boast  of  having  corraled  a  roomful  of  Mexican  prisoners  who 
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were  allowed  to  escape  one  by  one,  and  who  were  shot  at  while 
escaping? 

Answer.  I  have  not. 

7.  Question.  Have  you  been  under  the  portales  in  my  company 
frequently  or  infrequently? 

Answer.  Infrequently. 

(The  defendant  had  no  further  (}uestions  to  ask  this  witness. 

The  court  did  not  desire  to  question  this  witness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Donald  T.  Hunter,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  Donald  T.  Hunter,  lieutenant    (junior  grade).  United 

States  Navy,  attached  to  and  serving  on  board  the  U.  S.  S.  Arkansas 
until  to-day. 

2.  Question.  Were  you  ever  in  company  with  Ensign  Richardson 
in  any  caf6  or  under  the  portales  in  Vera  Cruz  when  he  told  of  any 
incidents  of  the  occupation  of  Vera  Cruz  ? 

Answer.  I  have  been  with  Ensign  Richardson  under  the  portales 
at  least  on  two  occasions,  but  so  far  as  I  remember  the  conversation 
was  never  of  the  occupation  of  Vera  Cruz. 

3.  Question.  Were  any  civilians  or  newspaper  correspondents  pres- 
ent at  these  times? 

Answer.  I  don't  believe  that  there  were  any  at  our  table.  There 
may  have  been  at  adjoining  tables. 

4.  Question.  Was  ifr.  Boalt  at  an  adjoining  table? 
Answer.  I  do  not  know  Mr.  Boalt. 

6.  Question.  Did  Ensign  Richardson  ever  speak  of  his  own  prowess 
in  connection  with  the  occupation  of  Vera  Cruz? 
Answer.  Never. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

6.  Question.  Did  you  ever  hear  me  while  under  the  portales  and  in 
company  with  newspaper  correspondents  and  naval  officers  openly 
boast  of  having  corraled  a  roomrul  of  Mexican  prisoners,  who  were 
liberated  one  by  one  and  who  were  shot  at  while  they  fled  ? 

Answer.  Never. 

(The  defendant  did  not  desire  to  question  this  witness  further.) 

Examined  by  the  Court: 

7.  Question.  Are  you  acquainted  with  Mr.  Shepherd  ? 
Answer.  The  name  is  familiar.    I  have  met  him,  I  think. 

8.  Question.  Are  you  acquainted  with  Mr.  Simpson,  Associated 
Press  reporter? 

Answer.  Yes,  sir. 

9.  Question.  Was  he  ever  at  an  adjoining  table  when  you  were  with 
Ensign  Richardson  under  the  portales  or  elsewhere  ? 

Answer.  Not  that  I  remember. 

10.  Question.  Did  you  ever  discuss  with  Ensign  Richardson  the 
merits  of  one  of  our  machine  guns  or  rifles  ? 
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Answer.  I  don't  remember  ever  doing  so. 
(The  court  did  not  desire  to  question  this  witness  further. 
The  witness  verified  his  testmiony,  was  duly  warned,  and  with- 
drew.) 

William  E.  Eberle,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  William  E.  feberle;  lieutenant.  United  States  Navy;  at- 
tached to  and  serving  on  board  the  U.  S.  S.  Arhansas, 

2.  Question.  Were  you  ever  in  company  with  Ensign  Richardson 
in  any  caf 6  or  under  the  portales  in  Vera  Cruz  when  he  told  of  any 
incidents  that  occurred  during  the  occupation  of  Vera  Cruz  ? 

Answer.  I  have  been  with  Ensign  Richardson  under  the  portales 
in  Vera  Cruz,  and  it  is  quite  likely  that  he  spoke  of  incidents  which 
occurred  during  the  occupation  of  Vera  Cruz,  but  I  can  not  say  posi- 
tively. 

3.  Question.  Did  he  ever  mention  any  personal  prowess  in  connec- 
tion with  that  occupation  ? 

Answer.  No. 

4.  Question.  Were  any  civilians  or  newspaper  correspondents  pres- 
ent at  these  times? 

Answer.  Yes. 

5.  Question.  Was  Mr.  Boalt  present? 

Answer.  That  I  can  not  say,  as  I  do  not  know  Mr.  Boalt. 

6.  Question.  Mr.  Shepherd? 
Answer.  I  do  not  know  Mr.  Shepherd. 

7.  Question.  Or  Mr.  Simpson,  of  the  Associated  Press? 
Answer.  That  is  possible,  because  I  have  been  under  the  portales 

where  there  were  congregated  a  number  of  newspaper  men  and 
oflScers. 

8.  Question.  In  any  of  these  conversations,  was  the  merits  of  the 
machine  gun  discussed  ? 

Answer.  Not  to  the  best  of  my  knowledge. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

9.  Question.  Have  you  ever  heard  me,  while  under  the  portales 
and  in  company  with  newspaper  correspondents,  openly  boast  of 
having  corraled  a  roomful  of  Mexican  prisoners,  who  were  liberated 
one  by  one,  and  who  were  shot  at  while  trying  to  regain  their  liberty? 

Answer.  No. 

(The  defendant  had  no  further  questions  to  ask  this  witness. 
The  court  did  not  desire  to  examine  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

J.  R.  Webb,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 
1,  Question.  What  is  your  name,  rank,  and  present  station? 
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Answer.  J.  R.  Webb,  ensign,  United  States  Navy,  attached  to  and 
serving  on  board  the  tJ.  S.  S.  Arkansas. 

2.  Question.  Were  you  ever  in  company  with  Ensim  Richardson 
in  any  caf6  or  under  the  portales  in  Vera  Cruz  when  ne  told  of  any 
incidents  which  occurred  during  the  occupation  of  Vera  Cruz? 

Answer.  No,  sir. 

3.  Question.  Have  you  ever  been  under  the  portales  or  in  the 
cafe  with  Ensign  Richardson? 

Answer.  Yes,  sir. 

4.  Question.  Were  any  civilians  or  newspaper  correspondents  pres- 
ent at  these  times? 

Answer.  On  one  occasion  there  was  one. 

5.  Question.  Was  Mr.  Boalt  present  at  this  time! 
Answer.  No,  sir. 

6.  Question.  Mr.  Shepherd? 
Answer.  No,  sir. 

7.  Question.  Mr.  Simpson? 
Answer.  No,  sir. 

8.  Question.  Did  you  ever  hear  the  merits  of  the  machine  gun 
discussed? 

Answer.  No,  sir. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

9.  Question.  Have  you  ever  heard  me,  while  under  the  portales 
and  in  company  with  newspaper  correspondents  and  naval  officers, 
openly  boast  of  having  corralea  a  roomful  of  Mexican  prisoners  who 
were  liberated  one  by  one  and  who  were  shot  at  while  attempting  to 
regain  their  liberty? 

Answer.  I  have  not. 

(The  defendant  had  no  further  c|[uestions  to  ask  this  witness. 
The  court  did  not  desire  to  examine  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Albert  B.  Sanborn,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  having  been  warned  to  confine  himself  to 
facts  within  his  own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  Albert  B.  Sanborn,  ensign.  United  States  Navy,  attached 

to  and  serving  on  board  the  U.  S.  S.  Arkansas. 

2.  Question.  Were  you  ever  in  company  with  Ensign  Richardson 
in  any  cafe  or  under  the  portales  in  Vera  Cruz,  when  ne  told  of  any 
incidents  that  occurred  during  the  occupation  of  Vera  Cruz  ? 

Answer.  No,  sir. 

3.  Question.  Have  you  been  in  caf&  and  under  the  portales  with 
Ensign  Richardson? 

AMwer.  Yes,  sir. 

4.  Question.  Were  any  civilians  or  newspaper  correspondents  pres- 
ent at  these  times? 

Answer.  Yes^r. 

6.  Question.  Was  Mr.  Boalt  and  Mr.  Simpson  present? 

Answer.  I  don't  know  either  one  of  them. 
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6.  Question.  Mr.  Shepherd? 

Answer.  I  do  not  know  Mr.  Shepherd.  I  do  not  recall  Mr.  Simp- 
son. 

7.  Question.  Did  you  hear  the  merits  of  the  machine  gun  discussed 
at  these  times  ? 

Answer.  No,  sir. 

Cross-examined  by  the  Atiorney  for  the  Defendant: 

8.  Question.  Have  you  ever  heard  me,  while  under  the  portales 
and  in  company  with  newspaper  correspondents  and  naval  officers, 
openly  boast  of  having  corraiea  a  roomful  of  Mexican  prisoners,  who 
were  liberated  one  by  one  and  who  were  shot  at  as  they  fled? 

Answer.  I  have  not,  sir. 

(The  defendant  has  no  further  questions  to  ask  this  witness. 
The  court  did  not  desire. to  examine  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  withdrew. 
The  court  adjourned  at  4.45,  until  Monday,  July  13,  1914,  at  9 
o'clock  a.  m.) 

THIRD  DAY. 

U.S.  S." Texas," 
Vera  Cruz^  Mexico^  July  13, 1914. 

The  court  met  at  9  a.  m. 

Present:  All  the  members,  judge  advocate,  and  the  parties  to  the 
inquiry. 

The  record  of  proceedings  of  the  second  day,  Saturday,  July  11, 
1914,  was  read  and  approved. 

The  attorney  for  the  defendant  addressed  the  court  as  follows : 

"I  should  like  to  state  to  the  court  that  Capt.  C.  W.  Weeks, 
Twenty-eighth  Infantry,  United  States  Army,  who  is  on  day  duty 
ashore  as  censor  at  the  cable  office,  informs  me  that  Mr.  Shepherd 
iSled  his  testimony  and  proceedings  of  the  court  of  inquiry  for  publi- 
cation in  papers  in  the  united  States  in  violation  of  a  warning  given 
him  by  thepresident  of  the  court. 

"  Capt.  Weeks  also  states  that  Mr.  Boalt  has  filed  newspaper  stories 
at  the  cable  office  relative  to  the  proceedings  of  this  court. 

"  Both  of  the  dispatches  filed  hj  the  above-named  newspaper  corre- 
spondents can  be  produced  in  evidence  by  the  present  censor  if  he  is 
brought  before  this  court." 

The  court  was  cleared. 

The  court  was  opened  and  the  defendant  and  his  attorney  appeared. 

Lee  B.  Pukcell,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned  by  the  court  to  confine  his  testi- 
mony to  the  facts  which  are  within  his  own  knowledge,  testified  as 
follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  namcj  rank,  and  present  station  ? 
Answer.  Lee  B.  Purcell;  captain,  United  States  Marine  Corps; 

commanding  marine  detachment,  U.  S.  S.  Virginia, 

2.  Question.  Were  you  ever  in  company  with  Ensign  Richardson 
in  cafis  in  Vera  Cruz  or  under  the  portales  ? 

Answer.  I  have  been  on  one  or  two  occasions. 
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8.  Question.  On  these  occasions  were  any  incidents  concerning  the 
occupation  of  Vera  Cruz  discussed? 
Answer.  No. 

Cross-examined  by  the  Attorney  for  the  Defendant: 
4.  Question.  Have  you  ever,  while  under  the  portales  in  company 
with  newspaper  correspondents  and  ofScers  of  the  Navy,  heara  me 
openly  boast  of  having  corraled  a  room  full  of  Mexican  prisoners  who 
were  liberated  one  bv  one  and  permitted  to  escape  and  who  were  shot 
down  while  they  flea? 
Answer.  I  have  not. 

She  court  did  not  desire  to  examine  this  witness, 
e  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

A.  T.  Marix,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned  bjr  the  court  to  confine  his  testi- 
mony of  the  facts  which  are  within  his  own  knowledge,  testified  as 
follows: 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  you  name,  rank,  and  present  station? 
Answer.  A.  ^  T.   Marix,  captain.   United   States   Marine   Corps, 

U.  S.  S.  Louisiana. 

2.  Question.  Have  you  ever  been  in  any  caf6  in  Vera  Cruz  or  under 
the  portales  in  company  with  Ensign  Richardson  ? 

Answer.  I  have  been  in  different  caf6s  while  Ensign  Richardson 
was  there.    I  do  not  remember  of  ever  being  a  member  of  his  party. 

8.  Question.  Have  you  ever  overheard  Ensign  Richardson  men- 
tioning any  incidents  concerning  the  occupation  of  Vera  Cruz? 

Answer.  I  have  not. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

4.  Question.  Have  you  ever,  while  under  the  portales  in  company 
with  newspaper  correspondents  and  officers  of  the  Navy,  heara  me 
openly  boasting  of  having  corraled  a  room  full  of  Mexican  prisoners, 
who  were  liberated  one  by  one  and  who  were  permitted  to  escape 
and  were  shot  at  while  they  fled? 

Answer.  I  have  not. 

(The  court  did  not  desire  to  examine  this  witness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Carlos  V.  Cusachs,  a  witness  called  bv  the  judge  advocate,  was 
duly  sworn,  and  after  being  duly  warned  by  the  court  to  confine  his 
testimony  to  Uie  facts  which  are  within  his  own  knowledge,  testified 
as  follows: 

Examined  by  the  Jitdoe  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  Carlos   V.   Cusachs,  professor   of   mathematics,  United 

States  Navy,  on  board  the  Wyoming^  attached  to  Admiral  Badger's 
staff. 

2.  Question.  Have  you  ever  been  in  any  caf6  or  under  the  portales 
in  Vera  Cruz  in  company  with  Ensign  Bichardson? 
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Answer.  I  have. 

3.  Question.  Frequently  or  otherwise? 

Answer.  I  have  been  frequently  with  Ensign  Richardson. 

4.  Question.  In  any  case  did  you  hear  an  incident  concerning  the 
occupation  of  Vera  Cruz  discussed  ? 

Answer.  I  have  never  heard  of  any  incident  connected  with  the 
capture  of  Vera  Cruz  discussed  under  the  portales  when  in  company 
with  Ensign  Richardson. 

5.  Question.  Did  you  ever  hear  it  discussed  in  any  caf6? 
Answer.  I  never  have. 

Cross-examined  by  the  Attorney  for  the  Defendant  : 

6.  Question.  Have  you  ever,  while  under  the  portales  and  in  com- 
pany with  newspaper  correspondents  and  oflScers  of  the  Navy,  heard 
me  openly  boast  of  having  corraled  a  room  full  of  Mexican  prisoners, 
who  were  liberated  one  by  one,  and  who  were  shot  at  while  they  fled! 

Answer.  I  never  have. 

Examined  by  the  Court  : 

7.  Question.  You  say  you  have  frequently  sat  with  Mr.  Richard- 
son under  the  portales;  how  frwjuent? 

Answer.  I  should  say  five  times,  maybe  more,  but  five  times  at 
least. 

8.  Question.  When  was  that? 

Answer.  That  was  when  I  first  arrived  on  the  Arkansas^  April  29. 
From  April  29  to  May  16. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

C.  E.  Battle,  Jr.,  a  witness  called  by  the  judge  advocate,  was  duljr 
sworn,  and  after  being  duly  warned  bjr  the  court  to  confine  his  testi- 
mony to  the  facts  which  are  within  his  own  knowledge,  testified  as 
follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  Ensign  C.  E.  Battle,  jr. ;  attached  to  and  serving  on  board 

the  North  Dakota, 

2.  Question.  Have  you  ever  been  in  any  cafes  or  under  the  portales 
in  company  with  Ensign  Richardson,  and  if  so,  frequently  or  in- 
frequently f 

Answer.  I  have ;  probably  six  or  seven  or  eight  times. 

8.  Question.  On  any  of  these  occasions  did  you  hear  of  an  inci- 
dent concerning  the  occupation  of  Vera  Cruz  ? 

Answer.  I  talked  with  Ensign  Eichardson  about  the  occupation 
of  Vera  Cruz. 

4.  Question.  Did  he  ever  mention  any  personal  experiences? 
Answer.  More  general  than  personal.  I  should  say. 

5.  Question.  Did  you  hear  the  law  or  flight  discussed  ? 
Answer.  I  did  not. 

6.  Question.  You  know  the  meaning  of  the  law  of  flight! 
Answer.  I  do,  sir. 

7.  Question.  Did  you  ever  hear  the  merits  of  machine  guns  dis- 
cussed? 
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Answer.  Was  that  with  reference  to  the  conversation  with  Ensign 
Richardson  ? 

8.  Question.  Yes. 

Answer.  If  so,  I  do  not  remember. 

Cross-examined  by  the  Attornet  for  the  Defendant: 

9.  Question.  Have  you  ever,  while  under  the  portales,  in  company 
with  newspaper  correspondents  and  officers  of  the  Navy,  heard  me 
openly  boast  of  having  corraled  a  room  full  of  Mexican  prisoners 
who  were  liberated  one  by  one  and  permitted  to  escape  and  who  were 
shot  down  while  they  fled  ? 

Answer.  I  have  not. 

(The  court  did  not  desire  to  examine  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Fred  R.  Hott,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned  by  the  court  to  confine  his  testi- 
mony to  the  facts  which  are  within  his  own  knowledge  testified  as 
follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  Fred  R.  Hoyt,  second  lieutenant,  United  States  Marine 

Corps,  attached  to  and  serving  on  board  the  Louisiana,  Vera  Cruz, 
Mexico. 

2.  Question.  Have  you  ever  been  in  company  with  Ensign  Rich- 
ardson in  any  cafe  or  under  the  portales  in  Vera  Cruz  ? 

Answer.  I  have. 

3.  Question.  Frequently  or  infrequently  ? 

Answer.  I  think  1  have  been  with  him  two  or  three  times. 

4.  Question.  On  any  of  these  occasions  did  you  discuss,  or  did  you 
hear  him  discuss,  incidents  concerning  the  occupation  of  Vera  Cruz  ? 

Answer.  I  never  heard  him  speak  of  the  occupation  of  Vera  Cruz. 

Cross-examined  by  the  Attorney  for  the  Defendant  : 

5.  Question.  Have  you  ever,  while  under  the  portales  and  in  com- 
pany with  newspaper  correspondents  and  officers  of  the  Navy,  heard 
me  openly  boast  of  having  corraled  a  room  full  of  Mexican  prisoners 
who  were  liberated  one  by  one  and  shot  at  while  they  fled? 

Answer.  I  have  not 

(The  court  did  not  desire  to  examine  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

A.  H.  Guthrie,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned  by  the  court  to  confine  his  testi- 
mony to  the  facts  which  are  within  his  own  knowledge,  testified  as 
follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station? 

Answer.  A.  H.  Guthrie;  ensign,  United  States  Navy;  attached  to 
and  serving  on  board  the  U.  S.  §.  Louisiana  at  Vera  Cruz,  Mexico. 
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2.  QuestioiL  Have  you  ever  been  in  company  with  Ensign  Rich- 
ardson in  any  caf6  or  under  the  portales  in  Vera  Cruz;  and  if  so, 
frequently  or  infrequently? 

Answer.  I  have,  about  three  timers,  I  should  judge. 

8.  Question.  Upon  any  of  these  times  did  you  hear  incidents  of  the 
occupation  of  Vera  Cruz  discussed  t 

Answer.  I  did;  I  heard  them  talking  of  the  fight,  but  not  to  any 
great  extent. 

4.  Question.  Did  Ensign  Richardson  relate  any  incidents  of  his 
personal  prowess  or  incidents  that  occurred  to  his  detachment! 

Answer.  No;  not  that  I  heard. 

5.  Question.  Do  you  know  the  meaning  of  the  law  of  flight? 
Answer.  Yes. 

6.  Question.  Did  you  ever  hear  that  discussed! 
Answer.  No. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

7.  Question.  Have  you  ever,  while  under  the  portales  in  company 
with  newspaper  men  and  officers  of  the  Navy,  heard  me  openlv  boast- 
ing of  having  corraled  a  room  full  of  Mexican  prisoners  who  were 
lil^rated  one  oy  one  and  who  were  shot  at  while  tney  fled. 

Answer.  No;  I  have  noL 

She  court  did  not  desire  to  examine  this  witness, 
e  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Donald  W.  Hamilton,  a  witness  called  bv  the  judge  advocate, 
was  duly  sworn,  and  after  being  duly  warned  oy  the  court  to  confine 
his  testimony  to  the  facts  which  are  within  his  own  knowledge,  testi- 
fied as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station! 
Answer.  Donald  W.  Hamilton;  ensign.  United  States  Navy;  at- 
tached to  and  serving  on  board  the  U.  S.  S.  Virginia. 

2.  Question.  Were  you  ever  in  anv  caf6  or  under  the  portales  in 
Vera  Cruz  in  company  with  Ensign  iftichardson ;  and  if  so,  frequently 
or  infrequently! 

Answer.  I  have  been  with  him  under  the  portales  two  or  three 
times. 

8.  Question.  Upon  any  of  these  occasions,  did  you  or  Ensign  Rich- 
ardson discuss  the  incidents  of  the  occupation  of  Vera  Cruz! 

Answer.  I  did. 

4.  Question.  Did  any  of  these  incidents  discussed  pertain  to  per- 
sonal prowess  or  to  his  detachment! 
Answer.  To  the  whole  detachment  of  the  Arkansas  landing  party. 
6.  Question.  Do  you  know  the  meaning  of  the  law  of  flight! 
Answer.  No. 

6.  Question.  Did  Ensign  Richardson  ever  say  that  he  had  captured 
prisoners,  permitted  them  to  escape,  and  that  they  had  been  fired 
upon! 

Answer.  Not  to  me. 

7.  Question.  Did  you  hear  him  say  this! 
Answer.  No. 
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Cross-examined  by  the  Attorney  for  the  Defendant: 

8.  Question.  Have  you  ever,  while  under  the  portales  and  in  com- 
pany with  newspaper  correspondents  and  officers  of  the  Navy,  heard 
me  openly  boast  of  having  corraled  a  roomful  of  Mexican  prisoners, 
who  were  liberated  one  by  one  and  shot  at  while  they  fled  ? 

Answer.  No,  sir. 

Examined  by  the  Court: 

9.  Question.  Please  state  to  the  court  everything  that  you  ever 
heard  Ensign  Richardson  state  or  relate  in  this  conversation  to  you 
or  others  while  under  the  portales  in  Vera  Cruz  concerning  the 
Arkansas  battalion  or  any  detachment  of  it. 

Answer.  The  only  thing  that  I  can  remember  distinctly  of  having 
heard  Mr.  Richardson  say  is  that  the  Arkansas  reached  here  after 
the  main  fighting  had  taken  place;  the  only  action  they  saw  was 
sniping.  I  can't  remember  distinctly  of  any  incidents  that  took 
place  being  talked  about,  as  we  arrived  here  after  it  was  all  over 
and  we  heard  stories  from  a  great  many  officers  that  were  in  the  land- 
ing force.  I  can  remember  no  distinct  feature  of  Mr.  Richardson's 
story. 

10.  Question.  Who  was  sitting  with  you  at  the  table  under  the  por- 
tales at  the  time  that  you  were  sitting  with  Ensign  Richardson? 

Answer.  I  thought  it  was  Ensign  Ransom  of  my  ship,  but  he 
doesn't  seem  to  remember  the  incident,  and  the  only  other  person  I 
can  remember  being  with  was  Ensign  Conger,  of  the  South  Carolina. 

11.  Question.  Were  there  any  newspaper  correspondents  sitting  at 
your  table? 

Answer.  No,  sir. 

12.  Question.  Were  there  any  newspaper  correspondents  sitting 
at  the  adjoining  table? 

Answer.  Not  that  I  know  of. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

P.  C.  Ransom,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned  by  the  court  to  confine  his  testi- 
mony to  the  facts  which  are  within  his  own  knowledge,  testified  as 
follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  Ensign  P.  C.  Ransom,  United  States  Navy,  attached  to 

and  serving  on  board  the  U.  S.  S.  Virginia. 

2.  Question.  Were  you  ever  under  the  portales  or  in  any  caf6  in 
Vera  Cruz  in  company  with  Ensign  Richardson;  and  if  so,  frequently 
or  infrequently? 

Answer.  I  have  been  there  frequently  during  the  first  two  weeks 
in  Mav,  shortly  after  the  occupation  of  Vera  Cruz. 

8.  Question.  Did  you  ever  hear  an  incident  of  the  occupation  dis- 
cussed by  Ensign  Richardson  ? 

Answer.  I  have. 

4.  Question.  State  fully  these  incidents.^ 

Answer.  As  nearly  as  I  can  remember  it,  there  was  nothing  ever 
said  excepting  the  occupation  discussed  in  a  general  way.  I  can  re- 
member of  no  particular  incident. 
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5.  Question.  Were  there  any  civilians  or  newspaper  reporters  at 
your  table  during  these  discussions? 

Answer.  No,  sir. 

6.  Question.  At  any  of  the  adjoining  tables? 
Answer.  Not  that  1  remember. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

7.  Question.  Have  you  ever,  while  in  company  with  newspaper 
correspondents  and  officers  of  the  Navy,  heard  me  openly  boast  of 
having  corraled  a  room  full  of  Mexican  prisoners  who  were  liberated 
one  by  one  and  shot  at  while  they  fled  ? 

Answer.  No  sir. 

(The  court  did  not  desire  to  examine  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

C.  T.  Hull,  a  witness  called  bv  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned,  bjr  the  court  to  confine  his  testf- 
mony  to  the  facts  which  are  within  his  own  knowledge,  testified  as 
follows : 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 
Answer.  Ensign  C.  T.  Hull,  United  States  Navy,  attached  to  the 

U.  S.  S.  Arkansas, 

2.  Question.  Were  you  ever  under  the  portales  or  in  any  caf6  in 
Vera  Cruz  with  Ensign  Richardson  ? 

Answer.  Yes,  sir. 

3.  Question.  Were  anv  incidents  of  the  occupation  of  Vera  Cruz 
discussed  at  these  times  ? 

Answer.  As  I  remember  it,  the  attack  was  discussed — the  attack  on 
the  town,  on  the  22d  of  April. 

4.  Question.  State  fully  the  story  discussed. 

Answer.  The  advance  up  the  street  the  Arkansas  battalion  had  to 
take  was  discussed  and  sniping  from  the  roof  tops. 

5.  Question.  Were  there  anj  newspaper  correspondents  and 
civilians  present  during  these  discussions? 

Answer.  Only — I  remember  once  being  under  the  portales.  Hotel 
Diligencia.  I  remember  there  were  no  newspaper  correspondents 
there. 

6.  Question.  Were  there  any  at  adjoining  tables? 

Answer.  Those  people  at  the  adjoining  tables — I  don't  know 
whether  they  were  newspaper  correspondents  or  not. 

Cross-examined  by  the  Attorney  for  the  Defendant: 

7.  Question.  Have  you  ever,  while  under  the  portales  in  company 
with  newspaper  correspondents  and  officers  of  the  Navy,  heard  me 
openly  boastmg  of  having  corraled  a  roomful  of  Mexican  prisoners 
who  were  liberated  one  by  one  and  permitted  to  escape  and  who  were 
shot  down  while  they  fled? 

Answer.  No,  sir. 

Examined  by  the  Qourt: 

8.  Question.  Have  you  ever  heard  Ensign  Richardson  discuss  mat- 
ters relating  to  the  shooting  of  prisoners,  when  sitting  at  a  table 


Digitized  by  VjOOQ IC 


KEPOBT  OF  BOABD  OP  INQUIKY.  63 

under  the  portales,  or  in  any  caf6  on  shore,  when  in  the  presence  of 
officers  or  newspaper  correspondents? 
Answer.  No,  sir. 

9.  Can  you  not  elaborate  the  answer  previously  given  in  your  testi- 
mony concerning  the  advance  made  up  the  street  by  the  Arkansas 
battalion,  and  especially  the  work  in  connection  with  sniping? 

Answer.  It  was  just  a  general  story  about  sniping  at  night  and 
different  locations  of  the  buildings  from  which  the  sniping  came.  I 
think,  if  I  remember  correctly,  the  San  Sebastian  Hospital  was  spoken 
of  as  being  one  of  the  places  that  a  rather  heavy  fire  came  from. 

10.  Question.  No  further  incidents  can  be  mentioned? 
Answer.  No,  sir. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Frank  F.  Robards,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  being  duly  warned  by  the  court  to  confine  his 
testimony  to  the  facts  which  are  within  his  own  knowledge,  testified 
as  follows: 

Examined  by  the  Jud«e  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  Frank  F.  Robards,  captain,  United  States  Marine  Corps, 

attached  to  and  serving  on  board  the  IT.  S.  S.  New  Jersey. 

2.  Question.  Have  you  ever  been  in  any  cafes  under  the  portales 
in  Vera  Cruz  in  company  with  Ensign  Ilichardson;  and  if  so,  fre- 
quently or  infrequently? 

Answer.  I  have,  several  times;  I  do  not  remember  the  exact  num- 
ber of  times. 

8.  Questicm.  At  any  of  these  times  were  incidents  of  the  occupa- 
tion of  Vera  Cruz  discussed? 

Answer.  To  the  best  of  my  memory,  yes. 

4.  Question.  State  these  incidents. 

Answer.  I  do  not  remember  the  terms  of  discussion,  but  I  do 
remember  that  most  of  the  topic  of  the  conversation  during  those 
times  was  war  talk  or  discussions  of  the  taking  and  capture  of  Vera 
Cruz. 

5.  Question.  Did  Ensign  Richardson  ever  tell  a  story  concerning 
incidents  that  happened  to  him  or  his  detachment  ? 

Answer.  I  do  not  remember  of  any  particular  story. 

6.  Question.  Were  there  any  civilians  and  newspaper  correspond- 
ents present  during  these  discussions? 

Answer.  Not  that  I  know  of.  There  were  always  newspaper  cor- 
respondents under  the  portales,  though. 

Cross-examined  by  the  Attorney  for  the  Defendant  : 

7.  Question.  Have  you  ever  while  under  the  portales  in  company 
with  newspaper  correspondents  and  naval  officers  heard  me  openly 
boast  of  having  corraled  a  room  full  of  Mexican  prisoners,  who  were 
liberated  one  by  one  and  shot  at  while  they  fled  ? 

Answer.  No. 

(The  court  did  not  desire  to  examine  this  witness. 
The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 
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CHARL£fi  D.  Barbett,  a  witness  called  by  the  judge  advocate,  was 
duly  sworn,  and  after  being  duly  warned  by  the  court  to  confine  his 
testimony  to  the  facts  which  are  within  his  own  knowledge,  testified^ 
as  follows: 

Examined  by  the  Judge  Advocate: 

1.  Question.  What  is  your  name,  rank,  and  present  station! 
Answer.  Charles  D.   Barrett,  second  lieutenant.  United   States 

Marine  Corps,  attached  to  the  U.  S.  S.  New  Jersey. 

2.  Question.  Have  you  ever  been  under  the  portales  or  in  any 
cafes  in  Vera  Cruz  in  company  with  Ensign  Ricnardson;  and  if  so, 
frequently  or  infrequently? 

Answer.  I  have  been  at  the  table  with  Ensign  Richardson  on  three 
occasions  that  I  can  remember;  that  is,  for  some  length  of  time.  I 
stopped  in  a  number  of  times  and  talked  for  two  or  three  minutes. 

8.  Question.  At  any  of  these  occasions  were  incidents  of  the  oc- 
cupation of  Vera  Cruz  discussed? 

Answer.  Not  that  I  remember  of.  Nothing  was  said  of  such  im- 
portance as  to  cause  me  to  recall  any  such  matter. 

4.  Question.  What  do  you  mean  by  the  matter! 
Answer.  Occupation  of  Vera  Cruz.     * 

Cross-examined  by  the  Attorney  for  the  Defendant: 

5.  Question.  Have  you  ever  while  under  the  portales  and  in  com- 
pany with  newspaper  correspondents  and  officers  of  the  Navy  heard 
me  openly  boast  of  having  corraled  a  room  full  of  Mexican  prisoners, 
who  were  liberated  one  by  one  and  shot  at  while  they  fled  I 

Answer.  No,  sir. 

Examined  by  the  Court: 

6.  Question.  Have  you  ever  heard  Ensign  Richardson  talk  of 
killing  Mexican  prisoners  under  any  circumstances? 

Answer.  No,  sir. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

L.  L.  Jordan,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  being  duly  warned  bjr  the  court  to  confine  his  testi- 
mony to  the  facts  which  are  within  his  own  knowledge,  testified  as 
follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  L.  L.  Jordan,  ensign.  United   States  Navy,  U.   S.   S. 

Georgia. 

2.  Question.  Were  you  ever  at  any  caffe  or  under  the  portales  in 
Vera  Cruz  in  company  with  Ensign  Richardson;  and  if  so,  fre- 
quently or  infrequently? 

Answer.  I  spoke  to  Ensign  Richardson  twice,  I  think,  in  the  Dili- 
gencia. 

3.  Question.  At  these  times  did  you  hear  any  conversation  con- 
cerning incidents  of  the  occupation  of  Vera  Cruz  ? 

Answer.  I  did  not. 

4.  Question.  Were  there  any  civilians  or  newspaper  correspondents 
at  the  table  or  near  the  table  at  the  times  mentioned  ? 

Answer.  I  don't  recall  who  was  present.  I  only  spoke  to  Ensign 
Richardson  in  passing. 
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Cross-examined  by  the  Attorney  por  the  Defendant  : 
6.  Question.  Have  you  ever,  while  under  the  portales  in  company 
with  newspaper  men  and  officers  of  the  Navy,  heard  me  openly 
boasting  of  having  corraled  a  room  full  of  Mexican  prisoners  who 
were  limrated  one  dy  one  and  permitted  to  escape  and  who  were  shot 
down  while  they  flea? 
Answer.  I  have  not. 

Examined  by  the  Court: 

6.  Question.  Have  you  ever  heard  Ensign  Eichardson  speak  of 
having  caused  the  killing  of  Mexican  prisoners  under  any  circum- 
stances? 

Answer.  No;  except  as  being  called  as  a  witness  in  this  case. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew. 

The  court  took  a  recess  until  2  p.  m.) 

AFTER  RECESS. 

The  court  reassembled  at  the  expiration  of  the  recess. 
Present:  All  the  members,  judge  advocate,  stenographer,  and  de- 
fendant and  his  counsel. 
F.  L.  Boalt  and  W.  G.  Shepherd  appeared,  having  been  summoned. 

C.  W.  Weeks,  a  witness  called  by  the  judge  advocate,  was  duly 
sworn,  and  after  having  been  warned  to  confine  himself  to  facte 
within  his  own  knowledge,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  C.  W.  Weeks;  captain,  Twenty-eignth  Infantry,  United 

States  Army ;  stationed  at  Vera  Cruz. 

2.  Question.  What  are  your  present  duties  in  Vera  Cruz? 
Answer.  At  present  I  am  the  cable  censor  on  duty  in  the  cable  office 

in  Vera  Cruz. 

3.  Question.  Have  you  certain  papers  in  your  possession  that  were 
filed  by  F.  L.  Boalt  or  W.  G.  Shepherd,  and  which  bear  on  the  pro- 
ceedings of  a  court  of  inquiry  in  session  on  board  the  U.  S.  S.  Texas? 

Answer.  I  have. 

4.  Question.  Will  you  produce  those  papers  to  the  court? 
.  Answer.  Yes,  sir. 

(The  papers  were  produced  and  examined  by  the  court  and  judge 
advocate. 
The  papers  were  returned  to  the  witness.) 

Examined  by  the  Court: 

5.  Question.  Capt.  Weeks,  those  are  official  papers  from  your  office! 
Answer.  Yes,  sir. 

6.  Question.  Will  you  read  slowly  the  first  part  of  the  first  mes- 
sage that  you  have  in  your  hand,  that  it  may  go  in  the  record? 

Answer.  Yes,  sir. 

Unlpress,  New  York.  Board  summoned  Shepherd  and  Kirk  Simpson  of  As- 
sociated Press.  Shepherd  testified  had  heard  stories  of  killing  of  fleeing  im> 
armed  Mexicans  daring  occupation.  These  stories  had  been  told  by  officers. 
One  story  he  had  heard  was  that  Mexicans  had  been  taken  prisoners,  locked  in 
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house,  released  on  signal,  and  been  fired  upon,  some  killed,  while  fleeing.  Capt 
Grant,  one  of  three  judges,  asked,  "Did  you  cable  story?"  Answer.  "No;  it 
was  lacking  accuracy."  "  Do  you  believe  *  ley  de  fuga '  was  practiced  by 
American  marines?"  Answer.  "Seemed  Incredible  to  me;  but  I  took  word  of 
ofllcers  for  it,  considering  Navy  code  for  truthfulness.  Later  I  heard  from 
Army  circles  that  it  had  been  said.  Ensign  Richardson,  about  whom  story  of 
*  ley  de  fuga '  was  told,  had  suffered  from  sunstroke  during  battle,  and  I  tried 
attribute  stories  to  this  fact."  Question.  "  Did  you  hear  of  anybody  being 
unlawfully  killed  in  Vera  Cruz? "  Answer.  "  I  do  not  know  what  unlawful 
killing  in  war  means."  "Did  Richardson  say  in  your  presence  that  he  had 
killed  anybody?"  "No,  sir.  I  heard  him  say,  *We  let  a  Mexican  get  within 
2  feet  of  safety  behind  wall  and  then  fired  and  got  him.*  He  said  Mexican  was 
unarmed  and  ununiformed."  "  When  he  said  *  we,'  did  he  mean  his  own 
machine-gun  squad?"  Answer.  "He  might  have  been  talking  of  own  squad 
or  referring  to  landing  forces  In  general." 

7.  Question.  Captain,  that  is  sufficient.    What  is  the  date} 
Answer.  The  date  is  the  10th  day  of  July,  1914. 

8.  Question.  Have  you  another  message  in  your  hand? 
Answer.  Yes,  sir. 

9.  Question.  That  first  message  was  signed  by  whom? 
Answer.  Shepherd. 

10.  Question.  Who  is  Shepherd? 
Answer.  Shepherd  is  a  war  correspondent  accredited  to  the  United 


11.  Question.  Do  you  recognize  him  in  this  room  at  this  moment? 
Answer.  Yes,  sir. 

12.  Question.  Have  you  another  message? 
Answer.  Yes,  sir. 

13.  Question.  Please  read  that  one. 

Answer.  This  is  dated  July  H,  1914,  addressed  to  "Newshop, 
Chicago": 

"  Wrote  story  say  so  Richardson  himself  present,  Shepherd,  group  naval 
officers  at  table  under  portales."  Stop.  "  Purpose  show  behavior  men  engaged 
in  business  killing  other  men."  Stop.  "  Funston  Monday  this  week  told  me 
War  Deparment  ordered  either  proved  story  ,or  deported."  Stop.  "  Later 
referred  inquired  Navy."  Stop.  "  Sec.  Navy  ordered  inquiry  aboard  Texas 
try  Richardson."  Stop.  "  Court  convened  yesterday.  Capt.  Grant  Texas  presi- 
dent two  associates."  Stop.  "  I  first  witness."  Stop.  "  Richardson  had 
counsel.  I  advised  by  president  counsel  unnecessary  as  only  witness."  Stop. 
"Closed  court  and  I  not  permitted  to  hear  testimony  other  witnesses."  Stop. 
"Richardson  present  throughout."  Stop.  "All  witnesses  cautioned  punish- 
ment if  discussion  testimony  outside."  Stop.  "  I  believed  him  as  In  uniform." 
Stop.  "  Took  his  word  officer  gentleman."  Stop.  **  Further  said  officers  pres- 
ent believe  prove  story."  Stop.  "Said  used  usual  method  reputable  reporter 
newsgetting."  Stop.  "  Shepherd  next  witness,  corroborated  his  story  and 
cabled  his  testimony  New  York  last  night."  Stop.  "  Simpson,  Associated 
Press,  followed."  Stop.  "  To-day  witnesses,  Murray,  New  York  World ;  Coates, 
Chicago  American ;  Rorke,  London  Central  News ;  Constantine,  Boston  Herald." 
Stop.  "Crux  led  question  expressed  by  only  witness  one  ask,  "Do  you  know 
of  any  illegal  killing  occupation  Vera  Cruz?"  who  replied,  "  I  do  not  know 
what  legal  killing  in  was  is."  Stop.  "There  was  killing  promiscuous  whole- 
sale and  I  do  not  believe  in  killing.    Noncombatant  killed."     Stop. 

14.  Question.  Captain,  You  need  not  proceed  further.  Who  sent 
that  message? 

Answer.  Mr.  Boalt? 

15.  Question.  Who  is  Mr.  Boalt? 

Answer.  Mr.  Boalt  is  an  accredited  correspondent  to  the  Cleveland 


16.  Question.  Do  you  recognize  him  in  this  room? 
Answer.  Yes,  sir. 
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Cross-examined  by  the  Attozney  for  the  Defendant: 

17.  Question.  Can  you  state  whether  or  not  Mr.  Boalt  or  Mr.  Shep- 
herd represent  affiliated  newspaper  or  press  associations? 

Answer.  I  can  not  state  it. 

18.  Question.  Is  it  your  opinion  that  they  do? 

Answer.  I  have  been  led  to  believe  so ;  but  I  have  nothing  to  base 
my  belief  on. 

19.  Question.  Can  you  state  whether  or  not  they  work  together? 
Answer.  No.    I  understand  they  room  together. 

S~Tie  defendant  had  no  further  Questions  to  ask  this  witness, 
e  president  of  the  court  then  addressed  Mr.  Boalt  as  follows:) 

Question.  Mr.  Boalt,  you  were  informed  on  the  day  that  the  court 
first  met  that  you  could  have  counsel  if  you  so  desired.  Do  you  wish 
to  interrogate  the  witness  on  the  stand  at  this  moment? 

Answer.  No ;  I  do  not. 

Question.  Mr.  Shepherd,  do  you  wish  to  interrogate  the  witness  on 
the  stand  at  this  moment? 

Answer.  If  I  have  the  permissixm  to  insert  in  the  record  what  I 
choose  to  say- 

Question.  Do  you  wish  to  interrogate  this  witness? 

Answer.  Yes;  for  the  purpose  of  getting  this  question  into  the 
record. 

Witness  examined  by  Mr.  Shepherd  : 

20.  Question.  I  will  ask  Capt.  Weeks  on  what  he  bases  his  opinion 
that  the  United  Press  and  the  Newspaper  Enterprise  Association  are 
in  any  way  affiliated? 

Answer.  I  answered  that  question  before — ^that  I  had  no  basia 

21.  Question.  Oh,  I  see.  Have  you  heard  or  do  you  know  any- 
thing which  leads  you  to  believe  that  there  is  any  affiliation  between 
the  United  Press  and  the  Newspaper  Enterprise  Association? 

Answer.  I  do  not 

22.  Question.  Have  you  ever  seen  me  helping  Mr.  Boalt  in  his 
work  any  more  than  I  have  helped  any  other  newspaper  man  in  the 
cable  office;  or  has  Mr.  Boalt  at  times  when  I  was  imder  your 
observation  been  seen  assisting  me? 

Answer.  No. 

28,  Question.  Have  I  ever  filed  any  messages  to  Mr.  Boalt's  ad- 
dress? 
Answer.  Not  to  my  knowledge. 

24.  Question.  Has  Mr.  Boalt  ever  filed  any  messages  to  the  United 
Press? 

Answer.  No. 

25.  Question.  Have  I  ever  authorized  the  authorities  at  the  cable 
office  to  accept  from  Mr.  Boalt  messages  directed  to  the  United  Press? 

Answer.  Not  to  my  knowledge. 

26.  Question.  Has  Mr.  Boalt  ever  directed  the  authorities  at  the 
cable  office  to  accept  any  messages  signed  to  me  directed  to  his  cable 
address? 

Answer.  Not  to  my  knowledge. 

27.  Question.  Then  you  have  no  more  reasons  for  believing  tliat 
the  United  Press,  the  Newspaper  Enterprise  Association,  or  that  Mr. 
Boalt  and  myself  are  any  more  allied  in  a  newspaper  way  than  you 
would  for  believing  that  any  other  newspaper  correspondent  in  Vera 
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Cruz  or  association  was  affiliated  with  me  or  his  association  was 
affiliated  with  mine? 
Answer.  No. 

28.  Question.  Mr.  Weeks,  you  have  produced  a  message  here  that 
I  presented  to  you  at  the  cable  office.  Will  you  kindly  tell  the 
court — at  this  point  I  would  like  to  have  it  go  in  the  record  that  I 
asked  the  court  the  nature  of  this  proceeding. 

(Answered  by  the  court.) 

Answer.  Well,  what  proceedings? 

Question.  Well,  my  being  summoned  in  here,  and  being  a  witness 
allowed  to  ask  another  witness  questions? 

Answer.  Oh,  do  you  mean  why  you  are  in  here? 

Question.  Yes. 

Answer.  Because  you  are  an  interested  party.  It  goes  in  the 
record  that  you  were  summoned. 

(Mr.  Shepherd  desires  to  know  why  he  is  before  the  court  at  this 
time.  Mr.  Shepherd  was  informed  that  he  was  made  (by  the  fact 
of  conversing  outside  of  the  court  on  matters  pertaining  to  the  trial) 
a  party  before  the  court  to  the  statement  made  on  the  stand.  At  the 
conclusion  of  your  interrogation  of  the  witness  on  the  stand  the 
court  would  have  informed  you  and  Mr.  Boalt  that  you  were  warned 
as  witnesses  not  to  converse  on  matters  pertaining  to  this  inquiry 
during  its  continuance.  That  the  court  nas  learned  that  you  did 
not  obey  that  warning,  and  it  is  now  a  question  of  that  whenever 
a  person  before  a  court  behaves  with  contempt  of  court,  it  shall  be 
lawful  for  the  court  to  imprison  him  for  any  time  not  to  exceed  two 
months ;  in  other  words,  the  court  was  bringing  you  here  as  an  ad- 
ditional warning,  as  you  did  not  take  in  and  understand  fully,  per- 
haps, the  warning  given  to  you  when  before  the  court  two  or  three 
days  ago.  That  is  all  that  Capt.  Weeks,  or  you,  and  Mr.  Boalt  were 
called  over  here  to-day  for.) 

Question.  Are  we  to  consider  ourselves  defendants? 

Answer.  No,  sir — a  defendant  before  a  court  in  the  sense  that  Mr. 
Richardson  is  to-day. 

Question.  Then,  this  is  a  matter  aside  from  the  Richardson  case^ 

Answer.  Entirely.  It  is  to  explain  to  you  that  you  have  not  obeyed 
the  warning  given  by  the  court  to  you  when  you  left  the  chair  as  a 
witness  two  or  three  days  ago,  and  it  is  within  the  power  of  the 
court  to  punish  vou  for  disobeying  this  warning ;  and  it  is  the  same 
in  the  case  of  Mr.  Boalt.  That  is  the  only  reason  for  bringing  you 
here.  The  proceedings  of  the  court  of  inquiry  have  been  stopped 
until  we  gave  you  this  warning. 

Question.  I  see.  Captain. 

Answer.  It  is  to  make  it  perfectly  plain  to  you  that  that  warning 
is  to  be  obeyed. 

29.  Question.  Then,  in  order  to  show  my  good  faith  in  this  mat- 
ter, I  will  ask  Mr.  Weeks  to  recount  to  the  court  the  conversation 
which  I  had  with  him  at  the  time  of  filing  the  dispatch  which  he 
has  read. 

(The  court  ordered  Capt.  Weeks  to  reply.) 

Answer.  I  am  not  practiced  in  recounting  conversations.  I  do  not 
know  as  I  can  give  the  words  that  passed  between  Mr.  Shepherd  and 
mvself. 
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80.  Question.  Mr.  Weeks,  I  did  not  mean  an  exact  wording,  but 
the  general  effect  of  our  conversation,  enough  to  show  my  state  of 
mind  at  the  time  of  filing  my  dispatch;  that  is,  the  dispatch  you 
have  read. 

Answer.  Mr.  Shepherd  wrote  his  dispatch,  which  I  have  read,  on 
the  desk  in  the  cable  office  and  handed  it  to  me.  I  read  it  and  asked 
him  if  he  didn't  think  that  was  discussing  his  testimony  out  of  court, 
and  he  said,  as  I  remember,  that  he  did  not  think  it  was  and  that 
he  wished  to  file  it.  Now,  as  to  further  conversations,  I  am  not  ready 
to  say  anything  further.  I  will  state  that  I  figured  that  the  message 
was  of  such  import  that  I  would  not  take  the  responsibility  of  pass- 
ing it  over  the  wire,  and  I  consequently  took  it  up  to  division  head- 
quarters to  get  authoritv  from  Gen.  Funston  to  pass  it.  It  was  read 
tnere — I  am  not  sure  whether  by  the  general  himselr  or  by  the  chief 
of  staff;  one  of  the  two — and  they  recommended  that  it  be  passed. 

31.  Question.  Captain,  did  you  suggest  to  me  at  that  time  that 
perhaps  the  men  on  the  ships  ought  to  see  this  message  first  ? 

Answer.  I  did. 

32.  Question.  And  did  I  tell  you  I  was  credentialed  to  the  Army 
and  not  the  Navy? 

Answer.  That  conversation  did  take  place. 

33.  Question.  And  that  if  the  men  on  the  ship  did  take  this  mes- 
sage it  would  pass  through  Gen.  Funston;  but  did  I  request  you  to 
show  the  message  for  censorship  approval  to  Gen.  Funston? 

Answer.  Mr.  Shepherd  did  suggest  that  I  show  this  to  Gen. 
Funston. 

34.  Question.  And  did  I,  in  a  laughing  way,  as  I  left  the  office,  say 
that  I  did  not  want  anv  fight  about  it,  that  if  it  were  all  right  for  it 
to  go  I  would  be  satisfied  i  And  that  if  Gen.  Funston  said  it  could 
not  go,  that  I  would  be  content,  because  I  would  have  done  my  duty 
to  my  association  after  having  written  the  message?  In  a  general 
wav,  did  I  say  that? 

Answer.  I  remember  there  was  some  such  conversation  as  this. 

35.  Question.  Is  it  clear  in  your  mind  that  some  such  conversation 
as  that  passed  ? 

Answer.  Yes. 

36.  Question.  Have  you  ever  found  me.  Captain,  at  all  inclined  to 
kick  against  spurs  of  either  the  censors  or  the  Army  regulations? 

Answer.  I  have  not. 

37.  Question.  As  far  as  you  have  noted,  I  have  always  seemed  to 
have  a  fair  understanding  of  the  intent  and  purpose  of  the  Army 
regulations  here  at  Vera  Cruz?    Have  you  noticed  that? 

Answer.  Yes.  Except  in  this  case,  I  have  found  no  fault  with 
Mr.  Shepherd  whatever. 

38.  Question.  Did  you  consider  that  there  was  any  trouble  in  this 
case? 

Answer.  I  considered  that  this  message  should  not  go  myself,  but 
after  taking  it  to  Gen.  Funston,  he  passed  it. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew. 

The  court  then  addressed  Mr.  Shepherd  and  Mr.  Boalt  as  follows:) 

The  Court.  When  this  information  came  to  the  court  this  morning 
that  you  had  done  this,  we  considered  that  you  had  disobeyed  the 
warning  of  the  court,  and  for  your  information,  may  I  state  that  a 
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court  of  inquiry  or  a  general  court-martial  that  is  ordered  in  the 
Navy  is  ordered  by  the  Secretary  of  the  Navy  or  by  the  commander 
in  chief  and  governed  by  laws  passed  by  Congress  exactly  the  same  as 
in  the  Army;  that  whether  you  are  credentialed  to  the  Army  or  the 
Navy  is  totally  immaterial.  If  you  were  credentialed  to  any  one  of 
them  and  received  a  subpoena,  it  would  be  entirely  the  same  as  though 
vou  had  received  a  subpoena  to  appear  before  a  civil  court  in  the 
United  States  if  you  were  there.  And  I  hope  that  I  have  made  it 
perfectly  plain  to  you  this  time  that  the  warning  that  I  have  given 
to  you  in  conversing  upon  matters  during  the  continuance  of  this 
court  will  not  be  disobeyed;  otherwise  the  court  will  take  action. 

By  Mr.  Shepherd: 

1.  Question.  Do  you  wish  to  make  ii  clear  that  filing  dispatches 
to  our  newspapers  in  the  States  will  be  considered  as  conversing  upon 
matters  outside  the  court  ? 

Answer.  You  may  understand  that  this  court  considers  that  when 
you  fiile  dispatches  that  contained  questions  and  your  answers  given 
as  testimony  before  this  court  during  the  continuance  of  the  court, 
that  you  have  disobeyed  the  warning  of  the  court  and  the  law,  as 
written  in  the  Revised  Statutes. 

2.  Question.  Will  there  be  any  objection  to  my  filing  such  news  in 
regard  to  the  sessions  of  the  court  as  might  be  secured  by  any  other 
newspaper  man ;  for  instance,  in  regard  to  the  opening  and  closing  of 
its  sessions,  duration  of  its  sessions,  or  the  departure  of  witnesses 
from  ashore  who  have  been  summoned  to  the  Texas?  In  other  words, 
such  ordinary  news  as  does  not  concern  or  involve  the  transactions  oi 
the  inquiry  room. 

Answer.  The  court  will  not  pretend  to  give  you  authority  to  file 
messages  or  in  any  way  affect  your  actions,  but  you  are  informed 
that  witnesses  having  appeared  before  a  court  are  forbidden  or 
warned  not  to  converse  on  any  matter  pertaining  to  the  pending  trial 
during  its  continuance.  For  your  own  guidance,  you  must  be  the 
uiterpreter  of  that  requirement  of  the  law.  Have  you  taken  it  in 
now,  Mr.  Shepherd  ana  Mr.  Boalt? 

(Answered  by  Mr.  Shepherd  and  Mr.  Boalt) 

I  think  I  have,  sir. 

1.  Question.  You  are  informed,  Mr.  Boalt,  that  this  has  been  an 
open  court  from  the  day  it  began.  You  were  informed  by  me  that  you 
could  have  counsel  and  that  if  you  became  a  party  before  the  court  of 
inquiry  as  is  Mr.  Richardson  you  would  be  allowed  counsel.  You 
were  allowed  to  proceed  that  day  as  a  witness,  and  no  counsel  could 
have  done  you  any  good  as  a  witness.  You  were  also  informed  that 
it  was  your  privilege  to  be  present  if  you  chose. 

Answer.  I  did  not  know  that  I  was  to  be  present  when  other  wit- 
nesses were  testifying. 

2.  Question.  You  are  informed  to  be  present. 

Answer.  I  am  informed  that  I  am  now.  Can  the  other  newspaper 
men  attend  the  open  session  of  this  court  the  same  as  they  would  on 
shore  ? 

3.  Question.  The  court  is  opened  and  anybody  can  be  present,  but 
in  any  minute  the  court  may  make  it  a  closed  court.  The  court  has 
never  been  a  closed  court. 
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(The  court  was  cleared. 

The  court  took  a  recess  until  4.05  o'clock  p.  m. 

The  court  was  opened  at  the  expiration  of  Uie  recess.) 

APTER  RECESS. 

Present:  All  the  members,  judge  advocate,  stenographer,  defend- 
ant, and  his  attorney. 

(The  judge  advocate  had  no  more  witnesses  to  call.) 

W.  A.  BuRNsmE.  a  witness  called  by  the  defendant,  was  duly  sworn, 
and  after  having  oeen  warned  to  confine  himself  to  facts  within  his 
own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station? 
Answer.  W.  A.  Burnside,  captain  Infantry,  United  States  Army. 

Temporarily  on  duty  with  the  expeditionary  forces  and  military  at- 
tache, Mexico. 

Examined  by  the  Attorney  for  the  Defendant: 

2.  Question.  Are  you  acquainted  with  me? 
Answer.  I  am. 

3.  Question.  Have  you  ever  been  with  me  under  the  portales  in 
Vera  Cruz? 

Answer.  On  several  different  occasions  since  April  26,  this  year. 

4.  Question.  Have  you  ever,  while  under  the  portales  in  company 
with  newspaper  correspondents  or  officers  of  the  Navy  heara  me 
openly  boast  of  having  corraled  a  roomful  of  Mexican  prisoners  who 
were  liberated  one  by  one  and  shot  at  while  they  fled  ? 

Answer.  I  have  not. 

6.  Question.  Are  you  acquainted  with  a  newspaper  correspondent 
named  Shepherd? 
Answer.  1  am. 

6.  Question.  Have  you  known  him  in  Mexico  City! 
Answer.  Yes;  for  over  a  year. 

7.  Question.  Can  you  state  what  is  his  general  character  in  Mexico 
City,  particularly  as  regards  articles  he  writes? 

Answer.  He  is  a  writer  of  sensational  articles  that  appear  in  an 
afternoon  press  service.  I  have  seen  several  of  his  articles  and  re- 
member one  of  a  particularly  obnoxious  character.  He  bears  this 
reputation  with  otner  press  representatives  that  I  have  known  in 
Mexico  City. 

8.  Question.  Is  he  prone  to  exaggerate  or  publish  overdrawn  state- 
ments? 

Answer.  In  the  one  particular  case  that  I  have  referred  to  con- 
cerning which  I  know  the  details  the  article  was  written  in  an  over- 
drawn way  and  particularly  so  as  pains  were  taken  to  make  this 
obnoxious  in  order  to  attack  our  charge  d'affaires. 

9.  Question.  If  you  could  see  an  article  written  by  him,  knowing 
it  to  be  such,  would  you  be  inclined  to  give  it  full  credence? 

Answer.  No. 

10.  Question.  Is  your  answer  based  upon  your  personal  experi- 
ence with  him  in  Mexico  City  ? 

Answer.  Entirely  so. 
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11.  Question.  What  is  your  opinion  as  to  the  general  veracity  of 
his  article? 

Answer.  I  regard  him  as  a  particularly  dangerous  newspaper  rep- 
I'esentative.  My  belief  in  this  was  so  strong  that  immediately  after 
Gen.  Funston  came  here  I  cautioned  him  to  oe  on  guard  aeainst  this 
one  man.  I  did  not  take  the  same  course  with  reference  to  the  numer- 
ous other  newspaper  correspondents  that  I  have  known  in  Mexico 
City. 

12.  Question.  Are  you  acquainted  with  a  newspaper  man  named 
Boalt? 

Answer.  I  am. 

18.  Question.  How  long  have  you  known  him? 

Answer.  Since  sometime  after  Mav  15  of  this  year. 

14.  Question.  Can  you  state  anything  of  your  own  knowledge  as 
to  the  general  character  of  the  articles  written  by  Mr.  Boalt? 

Aiiswer.  I  have  seen  but  two  articles  appearing  under  Mr.  Boalt's 
name.  One  was  with  reference  to  some  difficulty  which  was  threat- 
ened at  our  outposts  near  Vergara  some  few  weeks  ago.  This  article 
was  in  the  form  of  a  mail  story  and  the  offensive  part  was  as  follows: 

Mr.  Boalt  and  Mr.  Shepherd,  hearing  of  the  threatened  difficulty 
at  Vergara,  went  to  that  point  and  interviewed  Capt.  Hughes,  of  the 
Marine  Corps.  The  article  quoted  Capt.  Hughes  as  having  said  "  I 
do  not  think  the  trouble  will  amount  to  anything;  at  least,  I  hope 
not";  then  in  the  correspondent's  words  was  added  "  wherein  he  lied." 
The  remainder  of  the  article  was  of  no  particular  importance. 

The  second  article  appearing  imder  his  name  that  I  have  knowledge 
of  was  the  one  which  brought  up  the  present  court.  Referring  to  the 
first  article,  its  general  nature  was  sucn  that  a  civilian  in  Minneapolis 
clipped  it  rrom  a  paper  and  wrote  a  personal  letter  to  Gen.  Funston, 
asking  him  to  take  action  against  newspaper  men  being  permitted  to 
publish  such  articles  with  reference  to  officers  of  the  service.  The 
civilian  was  unknown  to  Gen.  Funston,  but  his  interest  came  from 
having  a  son  in  the  Army. 

15.  Question.  Have  you  heard  ever  or  do  you  know  whether  Mr. 
Boalt  is  a  writer  for  or  affiliated  with  socialistic  publications? 

Answer.  I  have  heard  that  suggested  by  tnree  different  press 
representatives  here  in  Vera  Cruz.  I  have  heard  nothing  further 
than  this. 

16.  Question.  Would  you  give  full  credence  to  a  newspaper  article 
written  by  Mr.  Boalt? 

Answer.  Not  after  having  read  the  two  articles  which  I  have  re- 
ferred to  previously  in  my  testimony. 

17.  Question.  Do  you  know  whether  Mr.  Boalt  and  Mr.  Shepherd 
are  affiliated  in  the  newspaper  business  or  as  correspondents  ? 

Answer.  They  represent  the  same  class  of  news  associations,  and, 
in  addition,  the  addressed  list  I  have  of  newspaper  correspondents 
indicates  that  they  live  in  the  same  or  adjoining  quarters. 

(The  defendant  had  no  further  questions  to  ask  this  witness. 

The  judge  advocate  did  not  wish  to  cross-examine  this  witness.) 

Examined  by  the  Court: 

18.  Question.  Have  you  ever  heard  of  the  law  of  flight  having 
been  applied  to  Mexican  prisoners  in  Vera  Cruz  by  American  naval 
forces! 
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Answer.  I  arrived  here  on  April  26  from  Mexico  City.  I  heard 
nothing  whatever  with  reference  to  any  amplication  of  the  law  of 
flight'  I  might  add  that  I  was  interested  in  finding  out  what  had 
happened  in  vera  Cruz  after  my  arrival  from  Mexico  City,  and  had 
many  conversations  with  both  officers  of  the  Navy  and  with  civilians, 
including  newspaper  men,  who  were  here  during  the  fighting.  The 
impression  I  gathered  with  reference  to  the  action  in  Vera  Cruz 
was  that  in  most  every  case  our  men  had  confined  their  killing  to 
Mexicans  who  were  actually  carrying  arms.  Considering  the  kind 
of  fighting  that  took  place,  1  was  very  much  surprised  that  more  inno- 
cent people  had  not  been  accidentally  killed. 

(The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew.) 

Walter  C.  Whipfen,  a  witness  called  by  the  defendant,  was  duly 
sworn,  and  after  having  been  warned  to  confine  himself  to  facts 
within  his  own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 

Answer.  Walter  C.  Whiffen,  chief  of  the  Mexican  Bureau  Asso- 
ciated Press.  At  present  my  residence  is  Hotel  Aleman  Annex,  Vera 
Cruz,  Mexico. 

The  court  here  presented  the  witness  with  the  article  taken  from 
the  Memphis  Press,  issue  of  June  20, 1914.  over  the  name  of  Fred  L. 
Boalt,  and  asked  him  to  read  it,  which  he  aid. 

Examined  by  the  Attorney  for  the  Defendant: 

2.  Question.  Do  you  know  Mr.  Boalt,  who  wrote  that  article? 
Answer.  Yes,  sir. 

3.  Question.  Mr.  Boalt  has  testified  that  on  a  day  he  can't  remem- 
ber, during  some  week  he  can't  remember,  at  a  time  of  the  day  he 
can't  remember,  that  Ensign  Richardson  was  one  of  a  group  of 
officers*  whose  names  he  canT  remember,  and  that  Ensign  Richardson 
told  01  having  applied  the  law  of  flight.  Mr.  Boalt  held  no  direct 
conversation  with  Ensign  Richardson,  was  not  introduced  to  him, 
made  no  effort  to  meet  him  or  interview  him,  and  yet  he  published 
the  article  you  have  just  read.  Do  you,  as  a  newspaper  man,  regard 
this  as  the  proper  or  usual  procedure  for  a  reputable  newspaper  cor- 
respondent to  pursue? 

Answer.  I  do  not. 

4.  Question.  Do  you  regard  Mr.  Boalt  as  a  sensational  newspaper 
correspondent? 

Answer.  I  can  only  judge  by  this  one  example  of  his  work.  I 
have  never  seen  anv  of  nis  work  except  this. 

5.  Question.  Judging  from  the  sample  you  have  just  read,  would 
you  put  him  under  the  category  of  sensational  newspaper  corre- 
fi^naents? 

Answer.  I  would  be  inclined  to  consider  him  in  that  category. 

6.  Question.  Are  you  familiar  with  the  character  ot  matter 
handled  by  the  Enterprise  Newspaper  Association,  which  he  repre- 
sents? 
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Answer.  I  am  not. 

7.  Question.  Is  the  Enterprise  Newspaper  Association  one  of  the 
leading  press  associations  of  the  United  States,  to  your  knowledge  ? 

Answer.  I  can  hardly  call  it  one  of  the  leading. 

8.  Question.  Is  it  a  reliable  one? 
Answer.  I  think  it  is  not. 

9.  Question.  Do  you  know  whether  Mr.  Boalt  was  a  socialist  or 
writes  for  socialist  papers? 

Answer.  I  do  not. 

10.  Question.  Would  you  be  inclined  to  place  much  credence  in  an 
article  written  by  Mr.  Boalt  if  he  were  employed  by  you  imder  the 
Associated  Press? 

Answer.  I  would  not,  judging  from  his  sample  of  work  which  I 
have  seen. 

11.  Question.  As  far  as  you  know,  are  there  any  alBliations  between 
the  United  Press,  of  New  i  ork,  and  the  Enterpnse  Newspaper  Asso- 
ciation, of  Chicago? 

Answer.  I  do  not  know  of  my  own  knowledge  that  there  is,  but  I 
have  always  understood  that  there  was  some  working  a^eement. 

(The  defendant  has  no  further  questions  to  ask  this  witness. 

Neither  the  judge  advocate  nor  the  court  desired  to  examine  this 
witness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  witii- 
drew.) 

BuRGB  McFall,  a  witness  called  by  the  defendant,  was  duly  sworn, 
and,  after  having  been  warned  to  confine  himself  to  facts  within  his 
own  knowledge,  testified  as  follows: 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  occupation,  and  present  resi- 
dence? 

Answer.  Burge  McFall;  newspaper  man;  my  last  headquarters 
are  Mexico  City. 

(The  court  here  presented  to  Mr.  McFall  an  article  taken  from  the 
Memphis  Press,  issue  of  June  20, 1914,  appearing  under  the  name  of 
Mr.  Fred  L.  Boalt,  and  asked  him  to  read  it,  which  he  did.) 

Examined  by  the  Attorney  for  the  Defendant: 

2.  Question.  Do  you  know  Mr.  Fred  L.  Boalt? 
Answer.  Yes. 

3.  Question.  Mr.  Boalt  has  testified  that  on  a  day  he  can't  remem- 
ber, and  during  some  week  he  can't  remember,  and  the  time  of  the  day 
he  can't  remember,  that  Ensign  Richardson  was  one  of  a  group  of 
officers  whose  names  he  can't  remember,  and  that  Ensign  Richarason 
told  of  having  applied  the  law  of  flight.  Mr.  Boalt  held  no  direct 
conversation  with  Ensign  Richardson,  and  was  not  introduced  to  him, 
made  no  effort  to  meet  him  or  interview  him,  and  yet  he  published 
the  article  you  have  just  read.  Do  you,  as  a  newspaper  man,  regard 
this  as  a  proper  or  usual  procedure  for  a  reputable  newspaper  corre- 
spondent to  pursue? 

Answer.  Very  careless  work. 

4.  Question.  Do  you  regard  Mr.  Boalt  as  a  sensational  newspaper 
correspondent? 
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Answer.  I  have  only  known  Mr.  Boalt  since  he  came  to  Vera  Cruz. 
In  so  far  as  I  know,  that  is  the  first  story  I  have  ever  read  written  by 
Boalt,  and  it  will  be  impossible  to  answer  that  question  direct. 

6.  Question.  Do  you  regard  the  article  you  have  just  read  as 
sensational  ? 

Answer.  Very. 

6.  Question.  Would  you  be  inclined  to  place  much  credence  in  any 
other  article  you  should  see  under  his  signature? 

Answer.  It  would  depend  a  great  deal  on  the  particular  story  and 
circumstances  around  it. 

7.  Question.  Are  you  acquainted  with  Mr.  Shepherd? 
Answer.  Yes. 

8.  Question.  Do  you  know  anything  of  the  character  of  the  arti- 
cles written  by  Mr.  Shepherd  ? 

Answer.  Mr.  Shepherd  appears  to  write  articles  in  his  service 
which  requires  rather  a  more  interesting  story  than  possibly  the 
detailed  tacts.  In  other  words,  his  employers  demand  sensational 
stories,  and  he  endeavors  to  supply  the  demand.  His  employers  de- 
mand what  they  style  interesting  stories,  and  these  are  more  likely 
to  be  more  sensational  in  their  character  than  ordinary  prosaic  facts. 

9.  Question.  Do  you  know  whether  Mr.  Boalt  and  Mr.  Shepherd 
are  affiliated  in  newspaper  work? 

Answer.  One  works  for  the  United  Press  and  the  other  for  the 
Enterprise  Press  Association -and  it  is  well  known  but  not  easily 
proven  that  the  Enterprise  JPress  Association  is  directed  by  the 
United  Press,  or  vice  versa,  and  both  interests  are  controlled.  Often- 
times those  concerned  exchange  correspondence,  and  often  find  one 
acting  for  the  other,  or  sometimes  the  same  correspondent  represents 
at  the  same  time  both  concerns. 

10.  Question.  Do  you  know  whether  Mr.  Boalt  and  Mr.  Shepherd 
room  together  in  Vera  Cruz? 

Answer.  I  do  not  know  where  they  are  right  now,  but  they  were 
at  one  time.    I  think  they  are  now. 

11.  Question.  Do  you  know  anything  of  a  sensational  story  writ- 
ten by  Mr.  Shepherd  about  the  late  charge  d'affaires  in  Mexico  City  ? 

Answer.  I  know  of  a  number  of  stories  he  wrote  about  the  late 
charg6  d'affaires.  I  do  not  know  which  one  you  refer  to.  There  were 
a  number. 

12.  Question.  Do  you  know  the  story  of  which  a  revolver  formed 
a  part? 

Answer.  Yes. 

13.  Question.  Was  this  story  a  sensational  one? 

Answer.  That  story  is  a  sort  of  serial  story.  The  first  story  is 
followed  by  other  stories  along  the  same  line.  The  earlier  part  i 
should  not  regard  as  particularly  sensational,  and  the  later  a  con- 
tinued reiteration  of  the  same  thing,  and  to  emphasize  the  danger  in 
which  Mr.  O'Shaughnessy  was  placed. 

(Neither  the  judge  advocate  nor  court  desired  to  examine  this  wit- 
ness. 

The  witness  verified  his  testimony,  was  duly  warned,  and  with- 
drew. 

The  court,  at  6.20  o'clock  p.  m.,  adjourned  until  9  o'clock  a.  m. 
to-morrow,  July  14,  1914.) 
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FOURTH  DAT. 

U.  S.  S.  "Texas," 
Vera  Cruz^  Mexico^  July  H^  1914,. 

The  court  met  at  9  a.  m.,  pursuant  to  adjournment  of  yesterday. 

Present:  All  the  members,  judge  advocate,  and  the  parties  to  the 
inquiry. 

The  record  of  proceedings  of  the  third  day,  Monday,  July  13, 1914, 
was  read  and  approved. 

The  defendant,  at  his  own  request,  was  duly  sworn,  and,  after  being 
warned  to  confine  himself  to  facts  which  are  within  his  own  knowl- 
edge in  giving  testimony  before  the  court,  testified  as  follows : 

Examined  by  the  Judge  Advocate  : 

1.  Question.  What  is  your  name,  rank,  and  present  station  ? 

Answer.  Ensign  William  A.  Bichardson,  United  States  Navy ;  at- 
tached to  and  serving  on  board  the  U.  S.  S.  Arkansas^  Vera  Cruz, 
Mexico. 

Examined  by  the  Attorney  for  the  Defendant  : 

2.  Question.  Do  you  remember  ever  having  met  Mr.  Fred  L.  Boalt 
before  this  inquiry  began? 

Answer.  No,  sir. 

3.  Question.  Do  you  remember  ever  having  met  Mr.  Shepherd,  of 
the  United  States  rress,  before  this  inquiry  began? 

Answer.  No,  sir. 

4.  Question.  Do  you  recollect  ever  being  present  at  a  table  under 
the  portales  in  Vera  Cruz  in  company  with  officers  of  the  Navy 
where  Mr.  Boalt  or  Mr.  Shepherd  were  also  present? 

Answer.  No,  sir. 

5.  Question.  Did  you  ever  in  the  presence  of  Mr.  Boalt  or  Mr. 
Shepherd,  or  both,  boHSt  of  having  put  into  effect  the  law  of  flight  ? 

Ajiswer.  No,  sir. 

6.  Question.  Mr.  Boalt  has  stated  in  a  newspaper  article  printed 
in  the  Memphis  Press  and  also  in  a  letter  to  Gen.  Funston  that  you 
openly  boasted  of  having  taken  prisoners  on  or  about  April  22, 1914. 
Hease  state  what  you  know  of  these  allegations. 

Answer.  I  was  a  member  of  the  landing  force  of  the  U.  S.  S. 
Arkansas  which  landed  in  Vera  Qruz,  Mexico,  on  the  morning  of 
April  22,  remaining  ashore  on  duty  in  connection  with  same  until 
relieved  by  the  Army  on  the  afternoon  of  April  30.  During  the 
above-mentioned  period  I  was  aid  to  the  battalion  commander  and 
had  charge  of  the  artillery.  At  no  time  during  the  above  period  did 
I  capture  any  prisoners  or  have  any  prisoners  under  my  control  or 
give  any  orders  tending  to  mistreat  or  execute  any  prisoners.  The 
allegation  made  by  Mr.  Boalt  which  tends  to  connect  me  with  mis- 
treatment or  execution  of  prisoners  is  an  immitigated  falsehood,  and 
has  no  foundation  in  truth  whatsoever.  I  may  say  in  addition  that 
the  publication  of  any  article  by  Mr.  Boalt  which  tends  to  connect 
me  with  the  mistreatment  or  the  execution  of  any  prisoners  is  reflec- 
tion on  my  reputation,  and  I  deeply  resent  this,  and  may  say  that  I 
am  going  to  take  up  this  libel  in  the  civil  courts. 
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Cross-examined  by  the  Judge  Advocate  : 

7.  Question.  Did  you  at  any  time  in  conversation  about  machine 
ffuns  make  a  statement,  "We  permitted  this  man  to  get  within  2 
fe^  of  safety,  then  we  cot  him  '^? 

Answer,  No,  sir.  I  do  not  remember  any  particular  conversation 
referring  to  machine  guns  and  know  nothing  concerning  machine 
guns,  from  personal  observation,  during  the  fighting  in  Vera  Cruz. 

Examined  by  the  Coubt: 

8.  Question.  The  article  here  states,  "He  admits  it,  boasts  about 
it,''  you  have  stated  that  you  did  not  boast  about  it;  have  you  ad- 
mitted it? 

Answer.  No,  sir. 

9.  Question.  The  phrase, "  the  portales  "  or  "  sitting  at  tables  under 
the  portales,"  occurs  quite  often  throughout  the  testmiony;  will  you 
please  describe  the  portales? 

Answer.  I  am  not  absolutely  certain  of  the  extent  of  the  portales, 
but  it  is  my  understasding  that  the  portales  consist  of  the  room  oc- 
cupied by  the  tables  under  the  colonnades  or  alcoves  of  the  hotels  to 
the  eastward  and  northward  of  the  main  plaza  of  Vera  Cruz.  The 
hotels  being  the  Diligencia,  Universal,  and  Diliffencia  Annex,  consist- 
ing jpossibly  of  a  block  on  one  side  and  a  half  block  on  the  other  side 
of  the  plaza. 

10.  Question.  Mr.  Simpson,  staff  correspondent  of  the  Associated  Press,  states 
in  his  testimony  as  follows: 

Examined  by  the  Ck)nBT: 

Question.  Did  you  ever  have  any  conversation  with  Mr.  Boalt  concerning 
incidents  relative  to  the  killing  of  prisoners  or  McLeans  fleeing  from  the 
American  forces? 

Answer.  Yes,  sir. 

Question.  Will  you  please  detail  these  conversations  as  closely  as  you  can? 

Answer.  I  think  the  recollection  Is  that  I  told  him  of  having  heard  Ensign 
Richardson  describing  an  Incident  of  the  occupation  of  Vera  Cruz  that  uiude 
an  unfavorable  Impression  on  me.  I  did  not  recall  then,  and  I  do  not  know, 
the  details  of  the  Incident  that  Ensign  Richardson  described  very  clearly,  and 
my  remarks  to  Mr.  Boalt  bad  to  do  with  personal  impression  of  Ensign  Richard- 
son's manner  in  describing  It,  and  not  with  the  incident.  Ensign  Richardson, 
who  was  sitting  at  a  table  in  the  restaurant  at  which  I  and  some  other 
civilians  sat,  entered  upon  a  discussion  of  the  efficiency  of  the  machine  gun. 
By  way  of  starting  to  tell  something  of  the  work  of  the  machine  gun  of  his 
detachment  during  the  occupation,  he  mentioned  incidentally  that  the  gun  had 
kiUed  six  Mexicans,  presumably  snipers,  after  they  had  been  dislodged  from 
bdiind  the  parapet  on  top  of  a  house  and  were  running  toward  the  ladder,  or 
way  of  descending  from  the  house.  My  recollection  is  that  he  merely  said  a 
spurt  from  the  gun  had  killed  all  six  of  them.  My  recollection  of  that  is  vague. 
Some  of  them  were  killed,  but  I  will  not  say  that  he  said  all  were  killed.  The 
only  thing  that  impressed  me  about  it  was  Just  his  mannerisms  in  telling  the 
story.  I  think  that  this  is  all  I  said  to  Mr.  Boalt  about  it.  The  discussion  in 
which  this  came  up  had  to  do  with  this  law  of  flight,  the  alleged  application 
of  the  law  of  flight,  and  I  heard  some  place  that  story  before — that  an  incident 
of  that  kind  had  occurred  during  the  occupation,  but  I  told  Mr.  Boalt  that  I 
would  be  very  slow  to  believe  that  such  an  incident  had  occurred,  and  tli;;  t  even 
if  I  were  told  it  by  an  ofllcer  i  would  suspect  that  it  had  been  elaborated.  That 
may  account  for  Mr.  Boalt's  Impression  that  I  told  him  that  I  knew  that  Ensign 
Richardson  had  exaggerated.    I  know  of  no  other  such  Incident  In  effect 

And  later  on,  in  question  19,  Mr.  Simpson  says: 

One  other  thing  in  Justice  to  Ensign  Richardson  in  describing  this  machine- 
gun  episode— he  very  distinctly  said  that  it  occurred  during  the  fighting  and 
that  it  had  nothing  whatever  to  do  with  any  prisoners. 
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Will  you  please  explain  to  the  court  what  story,  if  any,  you  were 
telling  wherein  Mr.  Simpson  could  have  gained  the  impression  and 
given  in  detail  the  testimonv  that  appears  in  this  record? 

Answer.  I  do  not  remember  this  incident,  and  as  I  was  not  in  the 
main  fighting  at  Vera  Cruz  and  did  not  at  any  time  make  any  at- 
tempts to  show  that  I  was  in  the  main  fighting  at  Vera  Cruz,  during 
which  machine  guns  were  used,  I  do  not  think — I  know  that  any  dis- 
cussion in  which  I  was  concerned  would  be  purely  a  discussion  of 
a  professional  subject,  which  one  naval  officer  would  discuss  with 
another,  or  a  discussion  or  relation  of  some  of  the  numerous  ac- 
counts of  the  fighting  of  Vera  Cruz ;  but  as  for  my  detachment  hav- 
ing used  a  machine  gun,  I  did  not  at  any  time  say  that  I  personally 
observed  any  killing  of  Mexicans  by  machine  guns. 

11.  Question.  Mr.  Simpson  did  not  state  that  your  detachment  had 
anything  to  do  with  it,  but  it  was  some  detachment,  some  gun  which 
had  accomplished  this  work  at  some  time  during  the  battle  and  occu- 
pation. Have  you  heard  any  story  similar  to  such  incidents  as  he  has 
detailed  ? 

Answer.  I  have  heard  discussed  the  use  of  machine  guns,  in  par- 
ticular the  use  of  machine  guns  of  the  Marine  Corps,  where  they 
swept  all  streets  leading  to  the  westward  while  the  main  body  ad- 
vanced by  climbing  through  the  buildings,  and  anyone  appear- 
ing on  the  streets  was  covered  and  fired  upon  by  machine  guns. 
This  was  during  the  fighting  of  April  22  and  with  no  reference  to 
prisoners  whatsoever.  I  have  also  possibly  heard  discussed  the  use 
of  other  machine  guns. 

One  man  on  the  U.  S.  S.  Arkansas  has  been  promoted  from  first- 
class  boatswain's  mate  to  chief  boatswain's  mate  for  extraordinary 
heroism  in  connection  with  the  use  of  his  machine  gun,  and  one  first- 
class  gunner's  mate  has  likewise  been  promoted  tor  extraordinary 
c  onduct  in  the  use  of  his  machine  gun. 

These  stories,  as  well  as  other  stories,  are,  in  words,  common  prop- 
erty of  the  naval  officers  of  the  fleet  as  far  as  I  know. 

ISs.  Question.  It  is  desired,  if  possible,  to  connect  the  facts  stated 
in  the  testimony  given  by  certain  witnesses  with  events  that  took  place 
during  the  occupation,  but  which  in  repeated  tellings  of  the  stories 
have  been  enlarged  and  distorted.  Did  any  machine  gun  that  you 
are  acquainted  with  fire  at  snipers  and  kill  one  in  the  vicinity  of  a 
corner? 

Answer.  None  to  my  personal  knowledge.  I  have  heard  stories  of 
machine  guns,  and  one  story  told  to  me  by  some  one  that  during  the 
fighting  of  April  22  a  man  dashed  across  the  street,  dashed  across 
one  of  the  streets  swept  by  the  fire  of  the  marine  detachment,  and 
nearly  succeeded  in  gaining  safety  on  the  other  side  when  he  was 
caugnt  by  the  machine  guns;  but  I  have  no  remembrance  of  ever 
havmg  told  this  story,  but  know  that  I  have  heard  it  once ;  perhaps, 
possibly  twice. 

13.  Question.  Can  you  tell  approximated  how  many  times  you 
were  on  shore  between  April  30  and  May  30? 

Answer.  I  should  say,  roughly,  perhaps  every  third  day,  possibly 
fourth. 

14.  Question.  Mr.  Boalt  has  testified  that  jrou  told  him  that  you 
liad  applied  the  "  ley  de  fuga."    Did  you  tell  him  so? 
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Answer.  No,  sir;  I  have  never  mentioned  the  "ley  de  fuga''  as 
having  been  applied  by  me  or  any  other  forces  to  any  Mexicans  in 
Vera  Cruz.    I  have  never  met  Mr.  Boalt  to  my  knowledge. 

15.  Question.  Mr.  Shepherd  states  that  in  Gambrinus  Caf6  he 
heard  you  say  that  men  had  been  shot  at  while  crossing  the  street 
and  that  you  had  permitted  one  man  to  get  within  2  feet  of  the 
corner  of  the  building  and  then  had  killed  him.    Is  that  true  ? 

Answer.  The  statement  of  Mr.  Shepherd  is  absolutely  false. 

(The  witness  verified  his  testimony  and  resumed  his  status  as 
defendant 

The  court  took  a  recess  until  11.10  a.  m.) 

AFTER  RECESS. 

The  court  reassembled  at  the  expiration  of  the  recess. 

Present:  All  the  members,  judge  advocate,  stenographer,  and  de- 
fendant and  his  attorney. 

In  reply  to  a  verbal  request  made  by  the  court  through  the  judge 
advocate  on  July  12, 1914,  to  the  commanding  general  of  the  United 
States  forces  on  shore,  requesting  that  the  name  of  any  officer  of  the 
Army  or  Marine  Corps  having  any  information  whatsoever  concern- 
ing the  "  ley  de  f uga  "  or  other  information  bearing  upon  the  case 
before  this  court  be  supplied  at  the  earliest  practicable  date,  a  letter 
from  the  Adjutant  General  was  received  and  read,  original  copy  of 
which  is  appended,  marked  **  D." 

(The  deiendant  had  no  further  witnesses  to  calL 

The  court  had  no  further  witnesses  to  call. 

The  court  took  a  recess  until  2  p.  m.) 

AFTER  RECESS. 

The  court  reassembled  at  the  expiration  of  the  recess. 

Present:  All  the  members,  judge  advocate,  stenographer,  defend- 
ant and  his  counsel. 

Mr.  F.  L.  Boalt  appeared  in  the  position  of  complainant  and  was 
addressed  by  the  court  as  follows : 

Mr.  Boalt,  the  court  has  finished  receiving  testimony  of  all  wit- 
nesses. It  is  your  privilege  as  complainant  to  make  any  argument 
or  submit  any  statement  you  may  make. 

1.  Question.  It  is  my  privilege  as  complainant? 
Answer.  Yes. 

2.  Question.  I  have  never  been  told  that  I  was  the  complainant. 
Answer.  Yes;  vou  were  told  on  the  first  day  that  you  were  the 

complainant,  ana  attached  to  the  precept  is  your  letter  to  Gen. 
Funston  and  issue  of  the  Memphis  Press  of  June  20,  1914,  containing 
the  article  imder  your  name  which  brings  forth  this  court  of  inquiry. 

3.  Question.  Perhaps  I  do  not  know  what  this  court  means.  I  was 
told  ^t  the  outset  of  the  trial  that  I  was  not  the  prosecuting  wit- 
ness; that  there  was  neither  prosecuting  witness  nor  defendant,  and 
that  this  was  merely  a  court  of  inquiry. 

About  my  making  an  argument  or  statement? 

Answer.  I  asked  you  do  you  wish  to  make  any  argument? 

4.  Question.  I  would  like  to  make  a  brief  argument  or  an  oral 
statement. 
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Mr.  F.  L.  Boalt  made  the  following  statement: 

In  my  testimony  under  examination,  I  made  the  statement  that  in 
getting  the  "  ley  ae  turn  "  story  I  used  the  same  method  that  repu- 
table reporters  ordinarily  use.  Since  that  time  other  correspondents 
have  been  called  to  testify.  I  do  not  know  if  those  correspondents 
were  asked  if  they  would  have  employed  the  method  that  I  employed 
in  getting  that  story,  but  I  do  know  that  two  of  the  witnesses  called — 
Mr.  Simpson,  of  the  Associated  Press,  and  Mr.  Shepherd  of  the 
United  ^ress — were  amon^  the  witnesses  and  that  the  associations 
that  they  represent  are  entirely  different  from  the  one  which  I  rep- 
resent. The  Associated  Press  aaid  the  United  Press  are  news  agencies, 
serving  a  great  many  newspaper  clients.  The  business  of  these  news- 
paper men  is  to  report  spot  news  as  it  occurs.  As  they  serve  a  great 
many  clients,  having  a  great  variety  of  policies,  they  could  not  edi- 
torialize in  their  news,  inject  any  doctrinal  matter  into  it,  or  express 
any  opinions  regarding  it.  On  the  other  hand^  the  Newspaper  En- 
terprise Association  is  not  a  news  agency,  but  it  is  what  is  called  a 
feature  agency,  with  a  limited  numW  of  clients,  which  client  news- 

Eai>ers  are,  in  a  general  way,  in  agreement  as  to  policy.  It  is  the 
usiness,  then,  of  the  representative  of  the  Newspaper  Enterprise 
Association  to  review  ana  discuss  news  events  after  they  have  oeen 
reported  b^  the  news  agencies;  to  editorialize  news  articles  into  ex- 
pressed opmion.  It  may  be,  therefore,  that  when  some  of  the  other 
correspondents,  when  asked  what  they  would  have  done  under  the 
circumstances,  gave  their  answers,  having  in  mind  that  they  were 
representing  news  agencies  and  not  feature  agencies.  For  example, 
the  Associated  Press  would  not  have  handled  the  "  lev  de  fuga  " 
story  as  I  handled  it.  It  would  either  have  said  that  Ensign  Rich- 
ardson did  apply  the  "ley  de  fuga^'  or  it  would  have  said  that  he 
said  he  did.  In  either  event  it  would  have  given  the  name  of  Ensign 
Bichardson.  The  newspapers  which  I  represent  are  opposed  to  war. 
The  fact  that  Ensign  Richardson  or  any  other  officer  of  any  branch 
may  have  applied  the  "  ley  de  fuga  "  was  of  no  importance  to  the 
newspapers  that  I  represent.  I  personally  had  no  feeling  of  ani- 
mosity toward  Ensign  Richardson.  I  had  never  seen  him  before 
that  day  that  he  told  me  the  story,  and  I  had  never  heard  of  him. 
My  only  purpose  in  writing  the  story  was  to  show  how  men  behave 
in  battle.  I  have  not  said  at  any  time  since  this  hearing  opened 
that  Ensign  Richardson  applied  the  "ley  de  fuga."  I  have  only 
said  that  he  said  he  did,  and  that  I  believed  him  when  he  said  it.  I 
was  sorry  when  it  became  necessary  to  make  known  the  name  of 
Ensign  Richardson,  because  I  could  not  see  that  the  movement  in 
which  I  am  interested  would  have  profited  by  his  name  being  known 
and  it  might  possibly  injure  his  career.  My  purpose  in  giving  his 
name  was  that  Gen.  Funston  might  very  well  nave  suspected  me  of 
manufacturing  a  story  out  of  whole  cloth  about  an  unknown  and 
imaginary  officer  if  I  did  not  name  Ensign  Richardson.  I  think  that 
is  all  I  have  to  say. 

(The  attorney  for  the  defendant  submitted  a  statement,  appended 
marked  "  E,"  and  desired  to  amend  his  statement  as  follows:) 

The  above  statement  was  prepared  before  listening  to  the  argument 
of  Mr.  Boalt  before  this  court.  Since  hearing  the  above  argument, 
I  have  nothing  to  add  except  to  invite  the  attention  of  the  court  to 
the  additional  false  statement  made  by  Mr.  Boalt.     Mr.  Boalt  has 
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just  stated  that  he  was  informed  by  the  president  of  this  court  that 
there  was  no  defendant  in  this  case,  whereas  on  the  first  day  of  the 
trial  he  was  complainant,  and  was  informed  by  the  president  of  the 
court  that  Ensign  Richardson,  United  States  Navy,  was  the  de- 
fendant. 

(The  judge  advocate  submitted  the  case  to  the  court  without  re- 
mark.) 

(The  court  addressed  Mr.  Boalt  as  follows:) 

Mr.  Boalt,  the  procedure  in  naval  courts  of  inquiry  follow  exactly 
the  procedure  in  the  case  of  general  courts-martial.  Following  the 
receipt  of  testimony  from  all  witnesses,  a  court  receives  such  argu- 
ments or  statements  as,  first,  the  complainant  may  make ;  second, 
from  the  defendant;  and,  third,  from  the  judge  advocate.  The  record 
then  is  left  in  the  hands  of  the  court  itselt.  Arguments  or  statements 
made  by  the  complainant  and  defendant  or  a  judge  advocate  is  not 
sworn  testimony,  and  therefore  a  statement  in  rebuttal  is  not  allowed. 

(At  2.45  o'clock  the  inquiry  was  finished  and  the  parties  thereto 
withdrew. 

The  court  had  thoroughly  inquired  into  all  the  facts  and  circum- 
stances connected  with  the  allegations  contained  in  the  papers  at- 
tached to  the  precept,  and  having  considered,  with  closed  doors,  the 
evidence  adduced,  submits  a  statement  of  facts  which  it  deems  to  be 
established.) 

FINDING. 

The  allegations  and  complaints  made  by  Mr.  Fred  L.  Boalt,  corre- 
spondent for  the  Newspaper  Enterprise  Association  in  Vera  Cruz, 
against  Ensi^  William  A.  Richardson,  United  States  Navy,  were 
to  the  following  effect: 

First  That  he,  the  said  Ensign  WUUam  A.  Richardson,  United  States  Navy, 
•*  when  the  Americans  took  Vera  Cruz  ♦  ♦  ♦  had  command  of  a  squad  of 
men  who  took  many  prisoners.  These  prisoners  were  corraled  in  a  room.  At 
a  word  from  the  ensign  they  were  released  and  told  to  scurry  for  the  next 
comer.  Those  who  reached  it  in  safety,  in  the  opinion  of  the  ensign,  deserved 
to  live.  But  very  few  did.  The  ensign  applied  the  *  ley  de  fuga,'  the  law  of 
flight    And  one  American  naval  officer  did  apply  the  law  of  flight" 

Second.  That  "he  (the  said  Ensign  William  A.  Richardson,  United  States 
Navy)  admits  it;  boasts  about  it" 

Third.  That  he,  Mr.  Fred  L.  Boalt,  in  a  letter  addressed  to  Gen.  Frederick 
Funston,  United  States  Army,  stated  that  he  (Mr.  Boalt)  "got  the  story  from 
the  lips  of  the  naval  officer  who  applied  the  law  of  flight  in  the  taking  of  Vera 
Cruz." 

Of  these  allegations,  the  court  finds  that — 

The  first  is  not  sustained  by  the  evidence  adduced.  There  has 
been  no  evidence  whatsoever  presented  to  the  court  to  prove  that  the 
acts  therein  alleged  occurred;  but  on  the  contrary  tnere  has  been 
cverwhelming  evidence  adduced  to  prove  that  they  did  not  occur. 

The  second  and  third  are  not  sustained  by  the  evidence  adduced. 
The  evidence  adduced  to  prove  these  allegations  was  given  by  two 
witnesses,  Mr.  Fred  L.  Boalt  and  Mr.  William  G.  Shepherd.  That 
of  Mr.  Boalt  has  been  greatly  discredited  by  his  acts  and  statements 
made  within  the  knowledge  of  the  court  since  the  sessions  began. 
The  newspaper  men  who  have  appeared  before  the  court  have  gen- 
erally condemned  the  methods  of  Mr.  Boalt  in  this  matter. 

The  value  of  the  evidence  given  by  Mr.  Shepherd  has  been  greatly 
lessened  by  the  testimony  of  a  witness,  who  is  a  recognized  expert 
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in  Mexican  affairs,  to  the  effect  that  Mr.  Shepherd  is  a  sensational, 
obnoxious,  and  dangerous   newspaper  representative. 

Against  these  allegations  is  the  very  positive  testimony  of  the 
defendant  himself  and  some  20  or  30  officers  and  others  who  have  sat 
with  him  under  the  portales,  and  who  have  stated  that  they  never 
heard  him  say  anything  of  the  kind. 

The  allegations  and  complaints  made  by  Mr.  Fred  L.  Boalt,  corre- 
spondent tor  the  Newspaper  Enterprise  Association  in  Vera  Cruz, 
against  Ensign  William  A.  Richardson's  friends  and  "hundreds  of 
American  Army  and  Navy  officers  and  men,"  whose  names  are  not 
specified,  were  to  the  following  effect: 

Curiously  enough  his  friends  applaud  him  for  It  Hundreds  of  American 
Army  and  Navy  ofBcers  and  men  know  that  this  ensign  and  his  men  applied  the 
forbidden  law  of  flight — made  sport  of  prisoners  of  war  and  even  noncom- 
batants,  giving  them  a  flying  start  and  "  potting  "  them  as  they  fled. 

The  court  finds  these  allegations  are  not  sustained  by  the  evidence 
adduced.  No  evidence  whatsoever  was  adduced  to  prove  them,  nor 
to  identify  the  friends,  officers,  and  men  referred  to. 

OPINION. 

In  the  opinion  of  the  court  no  further  proceedings  should  be  had 
against  Ensign  William  A.  Richardson,  United  States  Navy,  nor 
any  other  person  in  the  Navy,  for  the  reason  that  the  allegations 
against  them  have  not  been  sustained. 

The  record  of  proceedings  of  this  fourth  day  was  read  and  ap- 
proved, the  court  being  closed  during  the  reading  of  so  much  thereof 
as  pertains  to  the  proceedings  in  closed  court. 

A.  W.  Grant, 
Captain^  United  States  Navy^  President. 
Nelson   W.   Pickering, 
Lieutenant  (Junior  Grade)  ^  United  States  Navy,  Judge  Advocate. 


855-14-(43) 
FO-H 

United  States  Atlantic  Fleet, 
U.  S.  S.  "  Wyoming,"  Flagship, 
Vera  Cruz^  Mexico,  July  16, 19H. 

1.  The  inquiry  into  the  allegations  made  by  Mr.  Fred  L.  Boalt, 
correspondent  of  the  Newspaper  Enterprise  Association  at  Vera 
Cruz,  Mexico,  has  been  very  exhaustive  and  conclusively  proves  the 
entire  falsity  of  the  statements  of  Mr.  Boalt  in  regard  to  the  appli- 
cation of  the  "  law  of  flight "  to  Mexican  prisoners  by  Ensign  W.  A. 
Richardson,  United  States  Navy,  during  the  occupation  of  Vera 
Cruz  by  the  United  States  naval  forces — April  21  to  30,  1914 — and, 
further,  conclusively  shows  that  the  "  law  of  flight "  was  not  in  any 
case  applied  by  any  of  the  United  States  forces  at  Vera  Cruz  at  any 
time. 

2.  The  proceedings,  finding,  and  opinion  of  the  court  of  inquiry 
are  forwarded  approved. 

Chas.  J.  Badger, 
Rear  Admiral,  United  States  Navy, 
Commander  in  Chief  United  States  Atlantic  Fleet. 
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A. 

Na  855-14  (43) 
PO-0 

United  States  Atlantic  Fleet, 
U.  S.  S.  "  Wyoming,"  Flagship, 
Vera  Cruz,  Mewioo,  July  9,  19H. 
Sib:  1.  A  court  of  inquiry,  consisting  of  yourself  as  president,  of  Capt 
Thomas   S.   Rodgers,  United   States  Navy,   and   Commander   George   C.   Day, 
United  States  Navy,  as  additional  members,  and  of  Lieut.  (Junior  Grade)  Nel- 
son W.  Pickering,  United  States  Navy,  as  judge  advocate,  is  hereby  ordered 
to  convene  on  l>oard  the  U.  S.  S.  Texas,  at  Vera  Cruz,  Mexico,  at  10  o'clock 
a.  m.  Friday,  July  10,  1914,  or  as  soon  thereafter  as  practicable,  for  the  purpose 
of  inquiring  into  the  truth  of  certain  allegations  made  by  Fred  L.  Boalt,  corre- 
spondent for  the  Newspaper  Enterprise  Association  in  Vera  Cruz,  relative  to 
the  shooting  of  certain  prisoners  by  the  naval  forces  of  the  United  States  during 
the  occupation  of  Vera  Cruz  on  or  about  April  22,  1914. 

A  letter  from  Mr.  Boalt  and  a  newspaper  clipping  from  the  Memphis  Press, 
dated  June  20,  1914,  are  attached  hereto  and  made  a  part  of  this  precept. 

2.  Upon  the  conclusion  of  the  investigation  the  court  will  report  its  proceed- 
ings and  the  testimony  taken,  with  a  full  statement  of  all  the  facts  which  it 
may  deem  to  be  established  by  the  evidence  adduced,  together  with  its  opinion 
as  to  what  further  proceedings,  if  any,  should  be  had  in  the  matter. 

8.  If  the  court  shall  be  of  the  opinion  that  further  proceedings  should  be  had 
in  the  matter,  it  will  include  in  its  report  a  succinct  statement  as  to  the  person 
or  persons  against  whom  and  the  specific  matter  upon  which  such  proceedings 
should  be  had,  submitting  charges  and  specifications  if  trial  by  general  court- 
martial  is  recommended. 

4.  The  proceedings  of  the  court  will  be  conducted  in  accordance  with  the 
United  States  Navy  Regulaticms  and  the  Forms  of  Procedure  issued  by  the 
deiMirtment 

Chas.  J.  Badges, 
Rear  Admiral,  U.  8,  Navy, 
Commander  in  Chief  United  States  Atlantic  Fleet. 
Capt  Albert  W.  Grant, 

United  States  Navy,  U.  S.  8.  **JTema8/* 


B. 

Vera  Cruz,  Mexico,  July  6,  19H. 
Gen.  Frederick  Funston, 

Commanding  the  Expeditionary  Forces  in  Vera  Cruz. 

Dear  Sir:  I  have  to-day  informed  by  cable  the  editor  of  the  Newspaper 
Enterprise  Association,  at  Chicago,  of  the  decision  of  the  War  Department  to 
deport  me  to  the  United  States  by  the  first  transport  unless  I  can  prove  before 
the  departure  of  the  transport  the  truth  of  allegations  made  in  a  story  written 
by  me  and  printed  in  newspapers  in  the  United  States. 

I  have  told  the  editor  of  the  association  which  I  represent,  as  I  told  you 
this  morning,  that  I  got  the  story  from  the  lips  of  the  naval  officer  who  applied 
"the  law  of  flight"  in  the  taking  of  Vera  Cruz,  as  well  as  from  other  naval 
officers. 

I  have  urged  him  to  demand  at  Washington  a  full  investigation  of  the  incident 
described  in  the  story  complained  of,  and  to  ask  the  Secretary  of  War  for  an 
extension  of  the  time  of  my  departure. 

I  do  not  want  the  question  of  my  deportation  thrashed  out  after,  but  before, 
the  event.    I  want  to  be  heard,  not  in  the  United  States,  but  in  Vera  Cruz. 

Appreciating  that  you  are  in  command  of  land  forces  and  therefore  may  not 
be  empowered  to  summon  before  you  for  interrogation  an  officer  of  the  Navy, 
I  ask  you  to  request  the  proper  officials  at  Washington  to  direct  that  the  naval 
officer  in  question  and  his  men  appear  before  you  in  order  that  you  may  ques- 
tion them  concerning  their  conduct  during  the  fighting  in  Vera  Cruz. 

I  did  not  intend  at  first  to  disclose  the  name  of  that  officer.  However,  It 
now  appears  to  me  to  be  the  most  straightforward  way  to  give  you  the  name  of 
that  officer. 

He  is  Bnsign  William  A.  Richardson  of  the  Arkansas. 
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It  must  be  understood  that  I  had  no  wish  when  I  wrote  *the  story  to  hurt 
tlie  reputation  of  Ensign  Richardson.  I  did  not  write  the  story  because  I 
hoped  to  hurt  the  Navy.    I  am  not  trying  to  hurt  either  the  Army  or  tlie  Navy* 

I  wrote  that  story  because  I  am  against  war.  I  believe  war  to  be  wrong. 
I  wanted  to  show  what  men  do  in  war  when  they  are  engaged  in  the  business 
of  killing  other  men. 

But  owing  to  the  shortness  of  the  time  allowed  me — the  next  transport,  you 
tell  me,  sails  Wednesday,  July  8 — I  am  compelled  in  self-defense  to  name  the 
officer  and  demand  that  he  be  questioned. 

It  is  very  important  to  me  that  the  men  under  the  command  of  Ensign  Rich- 
ardson be  questioned  as  well  as  Bhisign  Richardson  himself.  And'  I  trust  to 
you  to  see  to  it  that  the  men  are  not  informed  beforehand  of  the  nature  of  the 
inquiry. 

You,  sir,  well  understand  that  I  can  not  summon  these  men  to  appear  before 
you.  If  I  am  to  lose  my  credentials  and  be  deported,  it  must  be  after  a  full 
and  impartial  hearing.  I  must  therefore  depend  upon  you,  in  the  interest  of 
justice  and  a  square  deal,  to  use  your  authority  to  summon  before  you  Ensign 
Richardson  and  his  men  and  others  who  may  have  knowledge  of  the  Incident 
described  in  the  story  complained  of,  to  the  end  that  it  may  be  determined 
definitely  whether  or  not  the  incident  actually  occurred  and  whether  or  not  I 
was  justified  in  writing  the  story. 
Yours,  truly, 

Fbed  L.  Boalt, 
Correspondent  for  the  Newspaper  Enterprise  Association  in  Vera  Cruz. 


Hbadquartebs  U.  S.  BxPEDmoNABY  Forces, 

Vera  Cruz,  Mexico,  July  9,  19U. 
To  the  commander  in  chief,  Atlantic  Fleet,  for  his  information. 

Frederick  Funston, 
Brigadier  General,  Commanding, 


AMERICANS  SHOOT  PRISONERS  OF  WAR — ^BOALT  REVEALS  HOW  YOUNO  ENSIGN  TURNED 
LOOSE  PEONS  AND  TOLD  THEM  TO  RUN  FOR  THEIR  LIVES — THEN  ORDERED  MEN  TO 
FIRE  AND  FEW  ESCAPED  ALIVE — UKE  FREEING  TRAPPED  RATS  FOR  DOG  TO  KILL. 

[By  Frad  L.  Boalt.] 

Vera  Cruz,  Mexico,  June  19. 

When  the  Americans  took  Vera  Cruz,  an  ensign,  in  his  student  days  perhaps 
the  best  full-back  Annapolis  ever  had,  had  command  of  a  squad  of  men  who 
took  many  prisoners. 

These  prisoners  were  corraled  in  a  room.  At  a  word  from  the  ensign,  they 
were  released  and  told  to  scurry  for  the  next  comer.  Those  who  reached  it 
in  safety,  in  the  opinion  of  the  ensign,  deserved  to  live. 

But  very  few  did. 

The  ensign  applied  the  "  ley  de  fuga  " — ^the  law  of  flight 

The  law  of  flight  is  not  nice.  The  mles  of  civilized  warfare  forbid  the  appli- 
cation of  the  law  of  flight 

But  war  is  war;  and  one  American  naval  officer  did  apply  the  law  of  flight 
He  admits  It,  boasts  about  it  Curiously  enough,  his  friends  applaud  him  for  it 
Hundreds  of  American  Army  and  Navy  officers  and  men  know  that  this  ensign 
and  his  men  applied  the  forbidden  law  of  flight— made  sport  of  prisoners  of 
war  and  even  noncombatants,  giving  them  a  flying  start  and  "potting"  them 
as  they  fled. 

I  have  been  told  that  it  was  fun  to  see  them  run. 

When  I  was  a  boy,  I  had  a  bulldog  who  applied  the  law  of  flight 

When  I  and  my  playfellows  had  caught  in  traps  a  dozen  or  a  score  of  rat8» 
we  would  turn  them  loose  in  a  pasture. 

The  trick  was  for  the  dog  to  catch,  if  he  could,  all  the  rats  before  they 
reached  the  split-rail  fence  which  surrounded  the  pasture.  Once  through  the 
fenc*e.  there  was  no  catching  the  rats,  because  they  lost  themselves  in  tall 
grass. 


Digitized  by  VjOOQ  IC 


BEPOBT  OP  BOABD  OF  INQUIRY.  75 

I  remember  that  the  first  rat  that  left  the  trap  never  got  more  than  a  foot 
from  It,  and  so  on.    The  last  rat  always  tried  de^)erately  to  reach  the  fence. 

Bat  it  was  very  seldom  that  even  the  last  rat  escaped  that  bulldog's  snapping 
Jaws. 

I  imagine  that  my  bulldog  and  the  young  ensign  and  exfootball  star  whom 
I  have  mentioned,  both  of  whom  applied  the  law  of  fiight,  are  somewhat  a!ike. 

I  am  glad  that  I  can  tell  you  of  a  different  man. 

He  was  only  a  sailor,  an  enlisted  man. 

I  can  not  tell  you  the  name  of  that  sailor.  I  got  the  story  from  the  man  In 
whose  arms  he  died.    He  was  one  of  the  17. 

At  the  foot  of  a  wide  street,  close  to  the  Vera  Orus  water  front,  Is  the 
terminal  station.  On  the  second  day  of  the  fighting,  a  sailor  was  seen  stagger- 
ing toward  the  station,  dragging  after  him  a  wounded  comrade. 

The  comrade  was  wounded  in  the  leg  and  could  not  wallc.  But  through 
the  lungs  of  the  sailor  who  was  dragging  him  to  safety  a  bullet  had  torn  a 
gaping  wound. 

They  rounded  the  comer  of  the  building.  The  man  with  the  shattered  leg 
was  taken  away  and  cared  for,  and  to-day  he  is  as  good  as  new. 

There  was  blood  on  the  sailor's  blouse  and  a  tiny  hole.  The  splotch  of  blood 
widened.    It  was  then  they  guessed  that  his  wound  was  mortal. 

They  fetched  a  cot  He  waved  them  away.  A  doctor  came  He  stayed 
him  with  a  gesture.  I  have  the  word  of  the  man  in  whose  arms  he  died  that 
that  gesture  was  superb. 

He  tried  to  speak.  Blood  gushed  from  his  lips.  He  swallowed,  while  his 
eyea  glaied.    Then  the  words  came. 

••  I—want— to  die— standing,"  he  said. 

And  he  did. 


D. 

HBADQXrABTEBS  UNITED  STATES  EXPEDITIONARY  FOBCES, 

Vera  Cruz,  Mexico,  July  U,  19H. 
Prom :  The  Adjutant  General. 
To :  President  board  of  inquiry,  U.  S.  S.  Temas, 
Subject:  Conversation  between  Ensign  Richardson  and  Mr.  Bofilt 

1.  The  following  verbal  orders  were  telephoned  on  July  12,  1914,  to  each 
organization  in  this  command: 

^  The  commanding  general  desires  to  know  before  Tuesday  morning,  July  14, 
1014,  if  any  officer  or  officers  of  your  command  overheard  or  was  present  at  a 
conversation  between  Ensign  Richardson,  United  States  Navy,  and  Mr.  Boalt, 
correspond^t,  relating  to  casualties  or  killing  of  natives  during  the  capture  of 
Vera  Cruz." 

2.  In  answer  to  the  above,  telephone  messages  have  been  received  this  morn- 
ing from  the  commanding  officer,  Fifth  Brigade,  United  States  Army ;  the  com- 
manding officer.  First  Brigade,  United  States  Marines;  and  the  commanding 
officer,  Fourth  Field  Artillery,  that  none  has  been  found  who  heard  the  con- 
versation referred  to  between  Ensign  Richardson  and  Mr.  Boalt.  Every  officer 
in  the  organizations  (Army  and  marines)  has  been  informed  of  the  desire  of 
the  commanding  general  for  any  information  on  tliis  subject  without  result 

3.  The  Intelligence  officer  at  these  headquarters,  Capt  William  A.  Bumside, 
Infantry,  unassigned,  military  attach^  to  Mexico,  has  also  endeavored  by  every 
means  of  information  available  to  him  to  find  out  if  anyone  could  give  him  in- 
formation so  that  he  could  locate  parties  cognizant  of  this  alleged  conversation. 
War  correspondents  and  dvilans  have  been  interviewed  with  no  result. 

F.  D.  Evans,  Adjutant  Otmeral. 


B. 


The  article  written  by  Mr.  Boalt  and  published  in  the  Memphis  Press  is  not 
an  expression  of  opinion,  but  purports  to  be  a  plain  statement  of  facts.  It 
comes  directly  within  the  law  definition  of  libel  as  given  in  Webster's  Un- 
abridged Dictionary,  1912.  He  states,  positively  and  In  unequivocal  terms, 
that  I  had  command  of  a  squad  of  men  who  took  many  prisoners  at  Vera 
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Oruz;  he  states  that  these  prisoners  were  corraled  In  a  room;  he  says  that  at 
a  word  from  me  they  were  released  and  told  to  scatter  for  their  lives;  he  says 
that  very  few  of  them  escaped  alive;  he  says  that  I  applied  "the  law  of 
flight";  he  says  that  this  law  of  flight  is  forbidden  by  the  rules  of  civilized 
warfare;  he  sasrs  that  I  not  only  applied  this  prohibited  law  of  flight,  but  that 
I  admitted  and  boast  about  it;  he  says  that  my  friends  applauded  me  for  it, 
and  hundreds  of  American  Army  and  naval  officers  know  that  I  applied  this 
forbidden  law  of  flight;  that  I  made  sport  of  prisoners  of  war,  even  potting 
them  as  they  fled. 

All  of  the  al>ove  appears  in  Mr.  Boalt's  article  as  cold,  hard  fftcts,  and  if 
true,  render  me  liable  to  trial  by  general  court-martial  and  a  very  severe 
sentence.  If  unture  they  render  Mr.  Boalt  liable  to  Indictment  and  trial  for 
libel. 

The  attention  of  the  court  Is  respectfully  invited  to  the  fact  that  of  all  the 
scandalous  allegations  made  by  Mr.  Boalt  in  the  Memphis  Press  and  also  in 
his  letter  to  Gen.  Funston  not  one  has  been  substantiated  either  by  him  or 
any  evidence  which  has  been  brought  before  the  court. 

Mr.  Boalt  bases  all  of  his  statements  on  an  alleged  conversation  at  which 
he  claims  he  was  present,  and  which  he  claims  took  place  under  the  portales 
in  Vera  Cruz.  Although  he  claims  to  be  very  positive  In  recognizing  Ensign 
Richardson  as  the  officer  who  boasted  of  having  put  into  efiTect  "  the  law  of 
flight,"  his  memory  is  singularly  defective  when  it  comes  to  remembering  the 
date  of  the  conversation,  the  names  of  any  officers  who  were  present,  the  time 
of  day  the  conversation  took  place,  or  any  other  details  whatsoever  In  con- 
nection therewith,  yet  he  deliberately  writes  an  article  which  Is  published  In 
at  least  one  paper  In  which  he  states  that  Ensign  Richardson  openly  boasts  of 
shooting  prisoners,  that  hundreds  of  officers  approve  of  Ensign  Richardson's 
conduct,  etc.  ^ 

Mr.  Boalt  has  only  produced  one  other  witness  besides  himself  whom  he 
claims  was  present  at  the  above-mentioned  conversation,  and  both  Mr.  Boalt 
and  his  colleague  prefaced  their  testimony  by  stating  positively  that  they  know 
nothing  of  their  own  knowledge,  Mr.  Boalt  not  having  arrived  at  Vera  Cms 
until  May  2.  Both  Mr.  Boalt  and  his  friend,  Mr.  Shepard,  state  In  their  testi- 
mony that  the  article  published  in  the  Memphis  Press  was  gained  by  listening 
to  a  general  conversation  held  by  a  group  of  naval  officers,  and  the  article  is 
their  impression  of  the  entire  conversation  and  not  the  statements  of  any  one 
officer. 

Mr.  Boalt  admits  that  he  never  has  had  any  direct  conversation  with  me; 
that  he  has  never  met  me;  that  at  the  time  when  the  alleged  conversjUlon  took 
place  he  did  not  know  me  by  sight.  He  does  not  claim  to  have  even  taken  any 
notes  at  the  time  of  the  conversation,  and  yet  he  afterwards  writes  an  article 
making  very  positive  statements  about  me  and  purporting  to  tell  of  certain  dis- 
graceiul  acts  performed  by  me. 

Both  Mr.  Boalt  and  his  friend,  Mr.  Shepherd,  have  stated  in  their  testimony 
that  I  am  given  to  exaggeration.  As  Mr.  Boalt  has  stated  In  his  article,  which 
was  published  in  the  Memphis  Press,  that  "  hundreds  of  American  Army  and 
naval  officers  know  that  I  applied  this  forbidden  law  of  flight,"  and  yet  has  been 
totally  unable  to  cite  one  single  Army  or  naval  officer  who  does  know  of  or 
applaud  the  application  of  the  law  of  flight,  I  leave  it  for  the  court  to  decide 
which  of  us  is  given  to  exaggeration. 

This  inability  of  Mr.  Boalt  to  remember  the  time  that  the  alleged  conversa- 
tion under  the  portales  took  place,  or  to  remember  the  name  of  a  single  officer  of 
ihe  Navy  who  was  present  at  the  time,  places  me  in  a  peculiarly  trying  position, 
for  under  the  circumstances  I  am  totally  unable  to  call  any  witnesses  who  were 
present  at  this  particular  time  to  refute  Mr.  Boalt's  statements  as  regards  tho 
alleged  conversation. 

Mr.  Boalt  states  in  his  letter  to  Gen.  Funston  that  he  wrote  the  article  under 
discussion  because  he  is  against  war,  because  he  believes  war  to  be  wrong, 
because  he  wanted  to  show  what  men  do  in  war  when  they  are  engaged  in 
killing  of  other  men.  The  high  and  lofty  Ideals  which  impelled  Mr.  Boalt  to 
write  a  scandalous  and  malicious  j^rticle  which  reflects  not  only  upon  the  Integ- 
rity of  an  officer,  but  upon  the  whole  naval  service,  in  my  opinion  requires  no 
comment. 

The  testimony  of  several  reputable  newspaper  corresi>ondent8  goes  to  show 
that  it  is  not  considered  the  pro^jer  procedure  to  write  a  stoi-y  of  this  character 
with  as  little  to  base  it  on  as  Mr.  Boalt  claims  he  had  in  this  case. 
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As  regards  the  credibility  of  the  only  two  witnesses  who  have  appeared 
agaipst  me,  I  wish  to  inyite  the  attention  of  the  court  to  the  deliberate  false- 
hood and  disregard  of  the  court's  instructions  by  Mr.  Boalt,  the  complainant, 
and  the  disregard  of  the  court's  explicit  instructions  by  his  friend,  Mr.  Shep- 
herd. Mr.  Boalt  was  plainly  informed  by  the  president  of  this  court  that  it  was 
an  open  court,  and  he  was  warned  not  to  discuss  matters  pertaining  to  the 
inquiry  during  its  continuance.  Notwithstanding  this  fact,  he  deliberately  went 
on  shore  from  the  court  and  cabled  to  his  newspaper  that  it  was  a  closed  court ; 
that  he  was  not  permitted  to  be  present  during  the  Inquiry;  and  that  only 
ESnsign  Richardson  was  allowed  in  the  court  room.  He  also  cabled  large  por- 
tions of  his  testimony  before  the  court.  Mr.  Shepherd  totally  disregarded  the 
warning  given  to  him  by  the  president  of  the  court,  and  also  cabled  to  hie 
newspaper  about  matters  pertaining  to  the  trial.  That  both  Mr.  Boalt  and 
Mr.  Shepherd  well  knew  they  were  yiolatlng  the  warning  of  the  president  of  the 
court  is  shown  by  the  fact  that  each  of  them  incorporated  in  his  dispatch  that 
he  had  been  cautioned  by  the  president  of  the  court  not  to  discuss  matters  per- 
taining to  the  triaL 

The  testimony  of  a  large  number  of  officers  of  the  Army,  of  the  Navy,  and 
of  the  Marine  Corps,  and  also  newspaper  men  who  have  been  under  the  portales 
with  me  all  goes  to  show  that  I  have  never  discussed  the  "  law  of  flight "  In 
public ;  that  I  have  never  boasted  of  having  corraled  any  prisoners  in  a  room ; 
in  f^ct,  their  testimony  shows  conclusively  that  the  testimony  of  both  Mr.  Boalt 
and  Mr.  Shepherd  is  absolutely  false. 

It  has  been  proved  l)eyond  the  shadow  of  a  doubt  that  Ensign  Richardson 
never  captured  any  prisoners,  never  had  any  prisoners  under  his  charge,  nor 
did  he  ever  have  any  prisoners  executed  during  the  occupation  of  the  city  of 
Vera  Cruz  by  the  naval  forces;  in  fact,  it  has  been  proved  that  no  shots  were 
fired  by  either  Ensign  Richardson  or  men  under  his  command  from  a  machine 
gun. 

Owing  to  the  large  number  of  newspaper  men  who  came  to  Vera  Cruz  during 
the  occupation,  and  to  the  harm  which  can  be  done  not  only  to  individuals  hue 
to  the  military  service  if  such  acts  are  condoned,  it  is  earnestly  requested  that 
this  court  find  in  unmistakable  terms  from  the  evidence  which  has  been  sub- 
mitted to  it  that  the  allegations  of  Mr.  Boalt  are  not  only  false,  but  base  in 
character,  and  tending  to  destroy  the  good  reputation  which  the  defendant  In 
this  case  now  eojoya. 

8  D— «3-2— vol  29 6  Q 
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LONGEVITY  PAY  BASED  UPON  SERVICE  IN  THE  ARMY. 


The  first  act  on  the  subject  of  longevity  pay  was  the  act  of  July 
5,  1838  (5  Stat.  L.,  256),  section  15  of  which  provided: 

That  every  ccMnmissioiied  officer  of  the  line  or  staff,  exclusive  of  general  officers, 
shall  be  entitled  to  receive  one  additional  ration  per  diem  for  every  five  years  he 
may  have  served  or  shall  serve  in  the  Army  of  the  United  States. 

It  goes  without  saying  that  prior  to  the  passage  of  this  statute  of 
1838,  the  first  law  whieh  gave  credit  for  length  of  service  in  the  Army, 
the  question  of  counting  cadet  service  and  service  as  an  enlisted  man 
in  the  Regular  Army  m  the  computation  of  pay  was  not  raised — 
could  not  be  raised.  Immediately  upon  the  passage  of  the  act,  to  be 
exact,  on  July  19,  1838,  the  Paymaster  General  of  the  Army  sub- 
mitted to  the  second  comptroller,  Albion  E.  Parris,  a  number  oi  ques- 
tions as  to  the  construction  of  various  sections  of  the  act.  In  an 
advance  decision  of  July  24,  1838,  addressed  to  the  Paymaster  Gen- 
eral, the  comptroller  ruled  as  to  section  15: 

In  re^rd  to  the  construction  of  the  fifteenth  section  upon  the  points  on  which 
my  decision  is  called  for,  it  is  my  opinion  that  a  commissioned  officer  is  entitled  to 
receive  one  additional  ration  per  day  for  every  five  years  he  may  have  served  or 
shall  serve  a$  such;  that  is,  as  a  commissioned  officer  in  the  Army  of  the  United  States, 
and  consequently  that  the  service  in  the  ranks  of  the  Army  is  not  to  be  counted  as 
the  basis  on  which  the  additional  ration  is  allowed. 

When  a  soldier  is  promoted  from  the  ranks  of  the  Army  to  the  grade  of  a  commis- 
sioned officer,  his  kithful  service  in  the  subordinate  situation  is  rewarded  by  the 
commission,  and  if  he  continue  in  the  service  as  a  commissioned  officer  the  fifteenth 
section  provides  for  him,  as  for  all  other  commissioned  officers,  additional  tations  in 
proportion  to  the  length  of  service  under  a  commission.    *    *    * 

I  do  not  consider  service  as  a  cadet  at  West  Point  as  service  in  the  Army. 

As  will  be  seen,  the  comptroller  read  into  the  law  the  words  *'as 
such,"  which  he  underscored  in  his  decision. 

It  will  thus  be  seen  that  instead  of  cadet  service  and  enlisted 
service  being  excluded  as  the  result  of  a  custom,  they  were  excluded 
by  an  authoritative  decision  made  by  the  only  person  who  could 
pass  upon  the  question,  for  at  that  time  no  court  of  law  was  open 
to  an  appeal.  No  claimant  could  have  obtained  a  judicial  decision 
on  this  matter  until  1863,  when  the  Court  of  Claims  was  given  juris- 
diction to  consider  matt^  of  this  kind.  This  jurisdiction  was  con- 
ferred in  the  midst  of  the  Civil  War,  and  it  must  be  said  that  it  was 
creditable  to  the  oflScers  of  the  Army  that  the  question  was  not  liti- 
gated at  that  time. 

The  custom  (if  any  such  custom  arose)  arose  after  the  comptroller 
had  rendered  his  decision,  and  it  was  founded  upon  that  only.  But 
there  could  be  no  such  thing  as  acquiescence  in  this  view  of  the 
comptroller,  as  no  tribunal  existed  in  which  this  question  could  be 
adjudicated.  Everyone  knows  that  in  dealing  with  the  United 
States  as  paymaster,  when  a  salary  is  paid  and  the  statement  made 
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that  the  comptroller  has  decided  that  that  is  all  tha,t  is  due,  nine 
hundred  and  ninety-nine  people  out  of  a  thousand  accept  that  state- 
ment as  final;  and  before  the  Court  of  Claims  was  created  they  had 
to  accept  it  as  final. 

This  decision  of  July  24,  1838,  dealt  with  a  great  variety  of  ques- 
tions that  came  up  under  the  act  of  July  5.  1838.  The  comptroller 
cited  neither  precedent  nor  prior  law.  He  arbitrarily  wrote  into 
the  law  the  words  ''as  such,*'  where  Congress  had  not  used  those 
words.  According  to  his  construction,  there  was  but  one  kind  of 
service  in  the  Army  that  could  be  counted  in  computing  longevity 
pay,  viz,  service  as  a  commissioned  officer.  As  shown  above,  this 
was  his  notion  of  service  as  an  enlisted  man  for  which  Congress  pro- 
vided a  reward: 

When  a  soldier  is  promoted  from  the  ranks  of  the  Army  to  the  erade  of  a  commissioned 
oflic  er,  his  faithful  service  in  the  subordinate  situation  is  rewaraed  by  the  commission, 
and  if  he  continue  in  the  service  as  a  commissioned  officer  ^e  fifteenth  section  pro- 
vides for  him,  as  for  aU  other  commissioned  officers,  additional  rations  in  proportion 
to  the  length  of  time  under  a  commission. 

According  to  that,  a  commission  as  second  lieutenant  was  full 
reward  for  faithful  service  of  5,  10,  or  20,  or  40  years  in  the  ranks. 

The  oflfhand  ipse  dixit  that  neither  enlisted  service  nor  cadet 
service  was  service  in  the  Army  of  the  United  States  is  in  striking 
contrast  with  the  laborious  and  thorough  investigation  of  the  acts  oi 
Congress  and  the  decisions  of  the  courts  made  by  Mr.  Justice  Blatch- 
ford,  speaking  for  the  Supreme  Court  in  the  Morton  case  (112  U.  S., 
1),  and  the  opinion  of  Au*.  Justice  Lamar  in  the  Watson  case  (130 
U.  S.,  80). 

The  case  of  United  States  v.  Morton  (112  U.  S.,  1)  involved  the 
question  whether  service  as  a  cadet  at  the  Military  Academy  was 
service  in  the  Army  within  the  meaning  of  the  act  of  February  24, 
1881  (21  Stat.  L.,  346),  and  the  act  of  June 30, 1882  (22  Stat.  L.,  118), 
each  of  which  provided  that  **the  actual  time  of  service  in  the  Army 
or  Navy,  or  both,  shall  be  allowed  all  officers  in  computing  their  pay. 

The  Supreme  Court,  speaking  through  Mr.  Justice  Blatchford:  said, 

But  an  examination  of  the  legislation  of  Congress  shows  that  the  cadets  at  West  Point 
were  always  a  part  of  the  Army  and  that  service  as  a  cadet  was  always  service  in  the 
Army. 

Then  the  great  jurist,  with  infinite  pains,  began  with  the  act  of 
May  9,  1794,  which  provided  a  corps  of  artillerists  and  engineers, 
of  which  a  part  was  to  be  32  cadets,  ranking  as  sergeants,  but  spoken 
of  as  officers.  '^  These  were  part  of  the  Army,"  he  said.  Then  came 
the  act  of  July  16,  1798:  the  act  of  March  16,  1802;  the  act  of  April 
12,  1808;  the  act  of  Apnl  29,  1812;  the  act  of  March  3,  1815;  the  act 
of  July  6,  1838;  and  the  act  of  July  28.  1866^  the  last  providing  that 
the  military  peace  establishment  should  consist  of  so  many  regiments 
of  artillery,  of  cavalry,  and  of  infantry,  the  professors  and  Corps  of 
Cadets  of  the  Military  Academy. 

The  accounting  officers  of  the  Treasury  held  that  the  decision  in 
the  Morton  case  simply  meant  that  service  as  a  cadet  was  service  in 
the  Army  within  the  meaning  of  the  two  acts  of  February  24,  1881, 
and  June  30,  1882,  and  therefore  went  no  farther  back  than  the 
period  of  time  mentioned,  to  wit,  February  24,  1881 ;  in  other  words, 
that  the  acts  were  not  retroactive  and  could  not  be  applied  to  the 
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interpretation  of  any  prior  act,  especially  to  the  act  of  July  5,  1838. 
Such  was  their  ruling  in  the  case  of  Malbone  F.  Watson,  who  entered 
the  Military  Academy  in  1856  and  was  retired  from  active  service  in 
1868  on  account  of  loss  of  his  right  leg  in  line  of  duty  during  the  Civi] 
War. 

The  Court  of  Clwns  having  overruled  the  contention  of  the  accouat- 
ing  officers,  the  case  went  to  the  Supreme  Court. 

By  decision  of  March  11,  1889  (130  U.  S.,  60),  the  Supreme  Court, 
affirming  the  Court  of  Claims,  said: 

That  cadets  at  West  Point  were  always  part  of  the  Army,  and  that  service  as  a  cadet 
was  always  actual  service  in  the  Army,  has  been  settled  by  the  decision  of  this  court 
in  the  case  of  United  States  v.  Morton  (112  U.  S.,  1). 

Andy  again: 

The  words  "actual  time  of  service  in  the  Army, "  as  used  in  the  act  of  February  24, 
1881,  are  not  more  expressive  of  cadet  service  at  West  Point  than  are  the  words  "for 
every  five  years  he  may  have  served  or  shall  serve  in  the  Army  of  the  United  States,  *' 
as  used  in  the  act  of  July  5, 1838.  Thev  both  mean  the  same  kind  of  service,  and  we 
are  of  opinion  that  such  service  should  be  reckoned  in  computing  longevity  pay  prior 
as  well  as  subsequent  to  the  act  of  February  24,  1881. 

After  these  decisions  had  been  made,  Army  officers  applied  to  the 
accounting  officers  of  the  Treasury  for  a  resettlement  of  tneir  accounts 
in  accordance  therewith.  The  second  auditor,  WilUam  A.  Day,  began 
to  make  settlements,  giving  credit  for  cadet  service  as  service  in  the 
Army,  and  certified  to  the  second  comptroller,  Sigoumey  Butler,  the 
accounts  of  Gens.  Grant,  Rosecrans,  and  Kilpatnck. 

In  his  decision  of  May  8,  1889,  filed  in  the  case  of  Gen.  Grant,  con- 
firming the  auditor's  settlement.  Comptroller  Butler  considered  five 
questions,  two  of  which  may  be  referred  to.    They  were: 

1.  Under  the  act  of  1838,  should  service  as  an  enlisted  man  count  for  longevity,  as 
well  as  service  at  the  Military  Academy? 

This  was  the  comptroller's  decision: 

The  decision  in  the  Watson  case  gives  an  interpretation  of  the  phrase,  "He  may 
have  served  or  shall  serve  in  the  Army  of  the  Umted  States, ''  removing  the  limita!- 
tion  to  service  as  a  commissioned  officer  which  had  been  imposed  by  the  accounting 
officers.  This  interpretation  is  put  by  the  court  on  the  ^und  that  the  OEuiets  are 
a  part  of  the  Army,  and  not  upon  the  nround  that  they  are  in  any  sense  officers.  The 
court  quotes  with  approval  from  the  decision  in  the  Morton  case,  in  which  the  point 
decided  was  that  cadets  were  part  of  the  Army.  Service  as  an  enlisted  man  is  obviously 
service  in  the  Army,  and  must  therefore  be  included  in  the  principle  of  the  dedsion. 

TTie  second  question  was: 

Is  the  &ct  that  Watson  was  precluded  by  section  1069  of  the  Revised  Statutes  from 
recovering  in  the  Court  of  Claims  any  amount  that  accrued  more  than  six  years  before 
the  date  of  filing^  his  petition  material  as  prescribing  any  limitation  in  similar  cases 
brought  before  me  accounting  officers? 

As  to  that,  the  comptroller  said: 

The  fifth  point  is  fully  discussed  in  the  auditor's  memorandum,  and  I  concur  in 
his  conclusion  that  no  statute  of  limitations  is  applicable  in  these  cases. 

This  decision  of  Comptroller  Butler  was  a  reversal  of  the  decision 
of  Comptroller  Parris,  made  July  24,  1838. 

If  Comptroller  Butler  was  right,  there  had  been  for  nearly  51 
years — from  July,  1838,  to  May,  1889 — an  erroneous  construction 
of  the  act  of  July  5.  1838,  prevailing  in  the  Treasury  Department. 
The  comptroller^  aecision  of  1908,  hereafter  to  be  considered, 
acknowledged  Butler  to  have  been  right,  notwithstanding  the  fact 
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that  his  ruling  was  reversed  by  his  successor^  Second  Comptroller 
Gilkeson,  who  nullified  the  decision  of  the  Supreme  Court  in  his 
decision  of  June  20,  1890,  which  was  reversed  by  tJie  Comptroller  of 
the  Treasury  in  1908. 
The  following  are  some  extracts  from  the  decision  of  Mr.  Gilkeson: 

1.  If  the  question  were  new,  a  more  liberal  construction  of  the  act  of  1838  might  be 
justifiable,  especially  in  view  of  what  the  Supreme  Court  has  said  in  the  Watson  case; 
but  in  view  of  the  fact  that  all  the  parties  in  interest,  their  attorneys,  the  accounting 
officers,  Attorneys  General,  Congress,  and  courts  down  to  1889  have  heretofore  pro- 
ceeded upon  the  theory  that  the  construction  first  given  to  the  act  of  1838  was  correct, 
it  can  hardly  be  said  that  the  law  was  free  from  ambiguity  and  did  not  admit  of  such 
construction. 

2.  1  yield  to  no  man  in  the  respect  I  entertain  for  the  deliverances  of  the  great  con- 
stitutional court  of  last  resort,  and  I  would  be  far,  very  far,  indeed,  from  setting  up 
my  opinion  against  such  an  authority;  but  it  will  not  be  pretended  that  the  authority 
of  the  Supreme  Court,  jg^reat  as  it  is,  binds  either  the  citizen  or  the  Government  in  any 
matter  unless  within  the  jurisdiction  of  the  court. 

3.  Although  it  may  be  argued  that  such  decision  (Watson  decision)  was  rendered 
upon  a  construction  of  the  act  of  1838,  still  it  can  not  be  said  that  the  accounting 
officers  are  legally  bound  to  follow  such  a  decision  in  cases  over  which  the  Court  (S 
Claims,  and  consequently  the  Supreme  Court  of  the  United  States,  can  not  have 
jurisdiction. 

Thereupon  he  issued  the  following  broad  and  sweeping  order: 

I  therefore  direct  that  all  claims  for  longevity  pay  under  the  Watson  decision  now 
pending  in  this  office  be  disallowed,  and  that  a  copy  of  this  opinion  be  sent  to  the 
second  auditor,  to  the  end  that  all  like  cases  filed  in  Ids  office  be  settled  accordingly. 

This  was  a  reversal  of  Comptroller  Butler's  decision  as  to  cadet 
service,  enlisted  service,  and  the  nonapplication  of  a  statute  of 
limitations. 

May  18,  1908,  the  Assistant  Comptroller  of  the  Treasury,  Mr. 
Mitchell,  reversed  the  Gilkeson  decision  in  so  far  as  it  related  to  cadet 
service  and  the  applicatic  n  of  the  statute  of  limitations  at  the  Treas- 
ury.   The  assistant  comptroller  said : 

The  asserted  doctrine  that  because  the  construction  placed  upon  the  act  of  1838  by 
the  accounting  officers  prevailed  for  a  long  period  of  time,  sucn  construction  should 
be  persisted  in,  notwitnstanding  the  Court  of  Claims  and  the  Supreme  Court  had 
decided  that  such  construction  was  wrong  and  contrary  to  law,  I  do  not  think  can  be 
sanctioned.  To  do  so  is  to  perpetuate  error,  overthrow  the  law,  and  deny  to  a  worthy 
class  of  men  the  rights  which  tne  law  clearly  gives  to  them.  In  other  words,  the  Su- 
preme Court  of  the  United  States  being  the  ultimate  tribunal  to  determine  the  mean- 
ing of  statutes  enacted  by  Congress,  the  accounting  officers  are  not  justified  in  setting 
up  their  judgment  in  conflict  with  the  decision  of  the  Supreme  Court  in  such  cases 
upon  the  assumption  that  such  decision  is  unreasonable,  or  because  it  is  in  conflict 
with  a  long-standing  practice  of  the  accounting  officers. 

Referring  to  the  Morton  and  Watson  decisions,  the  assistant 
comptroller  said: 

In  the  face  of  these  decisions  it  is  difficult  to  see  how  the  construction  placed  upon 
the  act  of  1838  has  been  acquiesced  in  by  the  courts. 

And  further: 

There  is  no  statute  of  limitations  that  bars  the  claimant's  right  to  recover  before 
the  accounting  officers  upon  his  claim  in  this  case.  Were  it  not  for  the  bar  of  the 
statute  of  linutations  against  his  right  to  sue  in  the  Court  of  Claims,  and  he  should 
there  sue,  there  can  be  no  doubt  but  that  under  the  act  of  1833  he  would  recover, 
and,  that  being  true,  I  do  not  think  the  accounting  officers  against  whom  the  bar  of  the 
statute  of  limitations  does  not  apply  are  justified  in  disallowing  his  claim  under  said 
act. 

June  30,  1910,  the  assistant  comptroller  overruled  the  decision 
of  July  24,  1838  (Second  Comptroller  Parris),  and  that  of  Comptroller 
Gilkeson  as  to  enlisted  service,  and  held  that  service  as  an  enlisted 
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man  in  die  B^lar  Army  is  service  within  the  meaning  of  the  act 
of  1838,  and  that  such  service,  both  before  and  after  the  passage 
of  the  act  of  June  18,  1878,  should  be  counted  in  computing  lon- 
gevity pay. 

The  act  of  June  18,  1878  (20  Stat.  L.,  150),  provides,  in  section  7: 

That  on  and  after  the  passage  of  this  act  all  officers  of  the  Army  of  the  United  States 
who  have  served  as  officers  in  the  volunteer  forces  during  the  War  of  the  Rebellion  or 
as  enlisted  men  in  the  Annies  of  the  United  States,  Regular  or  Volunteer,  shall  be, 
and  are  hereby,  credited  with  the  full  time  they  may  have  served  as  such  officers  and 
enlisted  men  m  computing  their  service  f     longevity  pay.    *    ♦    ♦ 

As  a  result  of  these  two  decisions,  the  decision  of  Comptroller  Butler 
which  reversed  Parris,  and  was,  in  its  turn,  reversed  by  Gilkeson, 
was  followed  by  Comptroller  Tracewell. 

The  officers  of  the  Army  who  made  haste  to  present  their  claims 
under  the  Watson  decision  were  met  with  the  sweeping  order  of 
Comptroller  Gilkeson  and  their  claims  were  disfdlowed.  Those  who 
did  not  so  present  their  claims  found  the  Treasury  doors  open  to 
allowance  under  TraceweU.  This  ike  old  Latin  maxim  '^Tarde 
venientibus  ossa"  is  reversed. 

The  claims  of  both  are  equally  just,  being  identical  in  character. 

The  officers  whose  claims  were  disall  >wed  under  the  Gilkeson  order, 
based  pon  a  misconstruction  of  law  and  a  nullification  of  the  decisions 
of  the  ^upreme  Court,  finding  the  Treasury  doors  closed  because  of 
prior  settlements,  ask. that  iheir  claims  may  be  settled  in  accordance 
with  the  decision  of  tlie  Supreme  Court  and  that  they  be  allowed 
what  their  brother  officers  are  allowed  and  what  the  present  comp- 
U*oller  concedes  is  due  them  and  would  be  allowed  but  for  the  prior 
settlements  based  upon  error  of  law. 

'nie  Committee  on  War  Claims  of  the  House  has  prepared  and 
caused  to  be  printed  a  very  interesting  pamphlet  giving  a  history  )f 
these  longevity-pay  claims.    On  page  29  this  statement  appears: 

The  arhitiary  rejection  in  opposition  to  the  opinion  of  the  Supreme  Court  led  to  very 
unjust  discriminations.  Gen.  U.  S.  Grant,  Gen.  W.  S.  Rosecrans.  and  Gen.  Judson 
Kilpatrick  filed  their  claims  and  had  them  allowed  in  1889.  The  claims  of  their 
respective  classmates,  Gen.  J.  J.  Reynolds,  Gen.  John  Pope,  and  Gen.  Guy  V.  Henry, 
were  filed  about  the  same  time  and  disallowed  because  Second  Comptroller  Gilkeson 
refused  to  follow  the  Supreme  Court. 

Gen.  Philip  H.  Sheridan  filed  his  claim  in  1889  and  it  was  rejected  under  Second 
Comptroller  Gilkeson 's  ruling.  His  classmate,  Alfred  E.  Latimer,  did  not  file  his 
claim  until  1909,  and  it  has  been  allowed  and  paid. 

The  account  of  Gen.  William  Tecumseh  Sherman  has  not  been  readjusted,  though 
the  account  of  his  classmate,  Capt.  Charles  H.  Humber,  has  been. 

The  claim  of  Maj.  Gen.  G.  K.  Warren  has,  within  the  past  two  years,  been  paid  to  his 
legal  representatives.  The  claim  of  his  classmate,  Gen.  Eugene  A.  Carr,  has  been 
rmsed  consideration  because  filed  and  erroneously  rejected  in  1890. 

Maj.  Gen.  Fitz  John  Porter,  Brig.  Gen.  John  C.  Kelton,  and  Brig.  Gen.  David  McM. 
Gre^  applied  to  the  accounting  officers  to  restate  their  accounts  in  1889  and  were 
demed  relief.  The  claims  of  their  classmates,  Maj.  J.  V.  Du  Bois,  Lieut.  Col.  John 
W.  Davidson,  and  Col.  George  L.  Andrews,  filed  in  the  same  office  20  years  later,  have 
been  aUowed  and  paid. 

This  shows  a  reversal  of  the  usual  rule  of  vigilantibus  et  non  dormientibus  juia 
Bubvenient,  in  that  those  officers  who  applied  promptly  on  the  Supreme  Court  announc- 
ing its  decision  in  a  test  case  had  their  claims  rejected  through  what  is  now  admitted 
to  nave  been  an  error  on  the  part  of  the  then  second  comptroller,  while  those  claim- 
ants who  did  not  apply  at  tnat  time,  but  who  waited  until  a  eorrect  practice  was 
established  20  years  later,  have  received  their  pay. 

The  claims  which  were  disall(>wed  under  the  Gilkason  order  are, 
80  per  cent  of  them,  of  officers  who  served  during  the  Civil  War, 
many  c  f  them  with  the  greatest  distinction  and  with  the  thanks  of 
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Congress — Sherman,  Sheridan,  Meade,  Georee  H.  Thomas,  Hancock, 
Henry  J.  Himt,  Custer,  Gre^,  Horatio  Wright,  Lorenzo  Thomas, 
Alfred  Plea^anton,  William  B.  Franklin,  Charles  GriflSn,  Gordon 
Granger,  Fnilip  St.  Geome  Cooke;  the  heroic  Cushing,  killed  atGrettys- 
burg;  Wesley  Merritt;  Garesche,  Rosecrans's  chief  of  staff,  killed  at 
Stone  River;  and  many  another  who  served  as  an  enlisted  man,  like 
Gen.  Theodore  A.  Baldwin,  Maj.  James  Belger,  Col.  Lewis  V.  Caziarc, 
Gen.  Adna  R.  Chaflfee;  Mai.  Richard. Comba,  46  years  on  the  active 
list;  Maj.  Michael  Cooney,  Gen.  Wirt  Davis,  Maj.  Thomas  B.  Dewese; 
Gen.  John  W.  Clous,  44  years  on  the  active  list;  Gen.  John  Green, 

43  years  in  active  service,  four  times  brevetted  for  conspicuous  gal- 
lantry, and  awarded  the  medal  of  honor;  Mai.  Myles  Moylan,  Maj. 
Daniel  Robinson,  over  60  years  in  the  Army;  Gen.  Theodore  Schwan, 

44  years  of  active  service;  and  manv  others,  whose  claims  were  dis- 
allowed imder  the  order  of  Comptroller  Gilkeson. 

The  statement  that  there  was  no  such  thing  as  promotion  from  the 
ranks  at  the  time  the  act  of  1838  was  passed  is  absolutely  without 
foundation.  One  of  the  questions  propounded  to  Comptroller  Parris 
bj  Paymaster  Gen.  Towson,  as  shown  by  the  comptroUor's  de- 
cision, related  to  the  enlisted  service  of  officers  promoted  before  the 
act  was  passed.  The  records  and  registers  of  the  Army  show  that 
lonff  prior  to  1838  a  great  many  enlisted  men  of  the  Regular  Army 
haa  been  rewarded  by  commissions  in  the  Regular  Army,  as  they 
were  at  the  time  the  act  was  passed  and  for  many  years  thereafter. 
Appended  hereto  is  a  list  of  officers  promoted  from  the  Army — ^from 
the  ranks.  Hundreds  of  other  names  of  officers  so  promoted  might 
be  added  if  necessary.  This  list  does  not  include  the  names  of  any 
officer  who  enlisted  for  the  War  of  1812  and  was  promoted  to  the 
grade  of  lieutenant  and  honorably  discharged  at  or  about  the  close 
of  that  war,  as  the  act  of  1838  took  no  account  of  a  service  of  less 
than  five  years.  It  contains  only  the  names  of  those  whose  enlisted 
service  and  promotions  were  both  in  the  Re^lar  Army. 

As  the  Comptroller  of  the  Treasury  said  in  1908,  the  sanction  of 
the  Gilkeson  decision  **is  to  perpetuate  error,  overthrow  the  law,  and 
deny  to  a  worthy  class  of  men  the  rights  which  the  law  clearly  gives 
to  them/'     (Comp.  Dec.,  Vol.  XIV,  p.  795.) 

ACTS  OP  CONGRESS  FIXING  RATIONS. 

The  ration  provided  for  by  the  act  of  July  5,  1838,  was  a  20-cent 
ration.  It  was  increased  to  30  cents  by  the  act  of  February  21,  1857 
(11  Stat.  L.,  163).  By  the  act  of  March  3,  1865  (13  Stat.  L.,  sec.  3, 
p.  497),  it  was  fixed  at  50  cents.  It  was  subsequently  reduced  to 
30  cents  and  so  remained  until  the  passage  of  the  act  of  July  14,  1870 
(16  Stat.  L.,  sec.  24,  p.  320),  which  fixed  annual  salaries  for  officers  of 
the  Army  and  substituted  a  percentage  on  their  salaries  for  the  addi- 
tional ration.    This  is  the  language  of  the  act: 

That  the  pay  of  the  officers  of  the  Army  shall  be  as  follows:  *  *  *  and  there 
shall  be  allowed  and  paid  to  each  and  every  commissioned  officer  below  the  rank  of 
brigadier  general,  including  chaplains  and  others  having  assimilated  rank  or  pay, 
10  per  cent  of  thei  current  yearly  pay  for  each  and  every  term  of  five  years  of  service: 
Provided,  That  the  total  amount  of  such  increase  for  length  of  service  shal  in  no  case 
exceed  40  per  cent  on  the  yearly  pay  of  his  grade,  as  established  by  this  act:  And 
provided  further,  That  the  pay  of  a  colonel  shall  in  no  case  exceed  $4,500  per  annum 
nor  the  pay  of  a  lieutenant  colonel  $4,000  per  annum.    *    ♦    * 
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OmcsBA  or  ths  Rkoulab  Abmy  of  the  UNrrsD  S-fArss  Who  Were  Promoted 

FROM  THE  Ranks. 

Phhip  Anspach.  Private  and  jiei]eeant,  light  DragoonB,  July  13, 1808,  to  Septembei, 
1813;  cornet,  light  Dragoons,  September  23, 1813;  third  Ueutenant  April  19, 1814; 
honorably  discharged  June  15, 1815. 

Joshua  B.  Brant,  frivate,  sergeant,  and  sergeant  major,  Twenty-third  In&uitry, 
Febniary  26,  1813,  to  July,  1814;  ensign,  Twenty-third  Infantry,  July  15,  1814; 
bocond  fieu tenant  October  1,  1814;  transferred  to  Second  Infantry  May,  1815; 
rei>imental  quartermaster  June  10,  1815.  to  December  9,  1819;  first  lieutenant 
December  1,  1819;  captain  March  22,  1832,  to  December  28, 1832;  major  Decem- 
ber 28.  1832;  lieutenant  colonel  July  7,  1838;  resigned  November  7,  1839. 

James  Vincent  Ball.    Corporal,  light  Dragoons,  May  1, 1794;  lieutenant  October 

19,  1795;  captain  February  6,  1799;  honorably  discnarged  June  1,  1802;  captain, 
light  Dragoons,  April  28,  1812;  major,  Second  li^t  Dragoons,  September  16, 
1812. 

Bedel  Hazen.  Private  and  sergeant,  Fileventh  In&uitry,  August  27,  1812,  to  Sep- 
tember, 1813;  ensign,  Eleventh  Infantry  September  21,  1813;  third  lieutenant 
January  1, 1814;  second  lieutenant  June  15, 1814;  regimental  quartermaster  June, 
1814,  to  June,  1815;  first  lieutenant  October  19,  1816;  honorably  discharged 
June  1, 1821. 

Jaml8  Brlger.  Private,  corporal,  and  sergeant,  company  H,  and  sergeant  major. 
Second  Intotry,  November,  1832,  to  October  15, 1838;  second  lieutenant,  Sixth 
Infantry,  October  15, 1838;  first  lieutenant  February  27, 1843;  regimental  adjutant 
February  1,  1840,  to  January  1,  1846;  captain,  acting  quartermaster,  June  18, 
1846;  major  (quartermaster)  August  3,  1861;  colonel  July  11,  1862;  dismissed 
November  30,  1863;  major  (quartermaster)  March  3,  1871  (by  Act  of  Congress 
March  3,  1871);  retired  June,  1879. 

Note.— Tbb  was  a  promotkn  fkom  tbe  ranks  (Oct.  15, 1838)  about  ttie  time  ttie  aet  of  July  ft,  1838, 
was  passed. 

Oliver  O.  Bangs.  Sergeant,  Third  Artillery,  May  6, 1812,  to  October,  1813;  third 
lieutenant.  Third  Artillery,  October  11,  1813;  second  lieutenant  April  19,  1814; 
resigned  September  30,  1814;  second  lieutenant,  Ordnance,  December  2, 1815; 
first  lieutenant  August  13, 1819;  honorably  discharged  June  1, 1821. 

GsoROB  Brucb.  Private^  corporal,  and  sergeant,  Company  H,  First  In&mtry, 
April  17, 1838,  to  April  17, 1841;  reenlisted;  private,  corporal,  and  seigeant,  Com- 
panv  H,  Sea)nd  Infantry,  July  8, 1841,  to  July  8, 1848;  second  lieutenant  June  28, 
1848. 

BsNJAyiN  R.  Christian.  Seigeant,  Seventh  Infantry,  December  29,  1808,  to  July, 
1814;  ensign,  Seventh  Infantry,  July  9, 1814;  third  lieutenant  September  1, 1811. 

Richard  Douglass.  Private,  corporal,  and  sergeant,  Fifth  Infantry,  June,  1812,  to 
June  25, 1812;  second  lieutenant.  Second  Artillery,  July,  1817;  served  until  1821. 

GusiAvns  S.  Dranb.  Private,  corporal,  and  seigeant.  Light  Artillery,  Aoril  21, 1812, 
to  April,  1814;  third  lieutenant  of  Artillery  April  15,  1814:  secona  lieutenant 
Marcn  17, 1814;  first  lieutenant,  November  15, 1817;  transferred  to  Fourth  Artillery 
June  1, 1821;  transferred  to  Second  Artillery  August  16, 1821;  brevet  captain  No- 
vember 15,  1827,  '*for  10  years'  faithful  service  in  one  grade " ;  captain  May  30, 
1832;  died  April  16, 1846. 

John  Darling.  Private,  c(^poral,  and  sergeant,  Companv  H,  Fourth  Artillery,  from 
January,  1830,  to  June  22, 1838;  secona  lieutenant,  Fifteenth  Infantry,  July  31, 
1838. 

John  Eluaok.  Private,  corporal,  and  sergeant  from  September,  1806,  to  Septem- 
bet  1813;  third  Ueutenant,  First  Artillery ,  September  29, 1813;  second  lieutenant 
March  17, 1814;  honoiablv  discharged  June  15, 1815;  reinstated  in  Sixth  Infantry 
December  2,  1815;  first  lieutenant  March  31, 1817. 

Pbter  William  Qratson.  Private,  Seventh  In^try,  March  13,  1813,  to  March, 
1815;  second  lieutenant,  Third  Infantry,  February  10, 1818;  dismissed  February 
5, 1820. 

Thomas  Hbndrickson.  Private,  Artillery  Corps,  December  13,  1819,  to  July  18, 
1821;  private  and  seigeant.  Company  F,and  sergeant  major.  Third  Infantry,  July 

20,  1823,  to  July  20,  1828;  private,  sergeant,  and  sergeant  major,  Sixth  Infantry, 
July  28,  1828,  to  April  25.  1833;  ordnance  seigeant,  April  25,  1833.  to  June  10, 
1836;  second  lieutenant.  Sixth  Infantry,  July  31, 1838;  captain,  January  27, 1853; 
major,  June  27»  1862;  retired  August  31, 1863. 
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10  LONGEVITY  PAY  BASED  UPON   SERVICE  IN   THE  ARMY. 

Samuel  Hotxston.  (United  States  Senator  and  first  governor  of  Texas.)  Private 
and  seigeant,  Seventh  Infantry,  March  24,  to  August,  1813;  ensign.  Thirty-ninth 
Infantry,  July  29,  1813;  third  lieutenant,  December  31, 1813^  second  lieutenant. 
May  20,  1814;  transferred  to  First  Infantry,  May  17,  1815;  first  lieutenant,  May 
1, 1817:  resigned  March  1, 1818. 

John  W.  Molding.  Sergeant  major.  Twenty-first  Infantry,  May  18, 1812,  to  August 
1813;  ensign.  Twenty-first  Infantry,  Auiust  5,  1813;  second  lieutenant,  March 
8, 1814;  first  lieutenant,  July  31,  1814;  brevet  captain,  July  25,  1814;  dropped 
November.  11, 1818. 

Daniel  Jackson.  Sergeant  of  Gridley's  Raiment  Massachusetts  Artillery,  May  to 
December,  1775,  and  in  Knox's  Raiment  Continental  Artillery,  December,  1775, 
to  November  16, 1776;  second  lieutenant.  Third  Continental  Artillery,  January  1, 
1777;  first  lieutenant,  September  12,  1778;  major.  Second  Artillery  and  Engi- 
neers, June  4, 1798;  resigned  April  30, 18a3. 

William  B.  Hayward.  Private,  corporal,  and  sergeant.  Company  A,  and  seii^eant 
major,  First  Artillery,  July  21, 1831,  to  July  7,  1838;  second  lieutenant.  Eighth 
Infantry,  July  7,  1838;  first  lieutenant,  August  31,  1841;  resigned  December  31, 
1842. 

Samuel  Johnson.  Private,  corporal,  and  sergeant.  Fifteenth  Infantry,  December  4, 
1813,  to  June,  1815;  sergeant  and  sergeant  major,  Li§:ht  Artillery,  June,  1815,  to 
May  11, 1818;  second  lieutenant.  Light  -\rtillery,  April  18, 1818;  resigned  October 
9, 1818. 

Note.— While  his  first  servloe  was  in  the  Volunteer  Army  of  the  War  of  1812,  he  was  in  the  Regular 
Army  when  promoted. 

Sbth  Johnson.  Private,  corporal,  and  sergeant.  Thirteenth  Infantry,  May  5,  1812, 
to  November,  1813;  ensign,  Thirteenth  Infantry,  October  27,  1813;  third  lieu- 
tenant, January  31,  1814;  second  lieutenant,  August  20,  1814;  first  lieutenant. 
May  1,  1819;  captam,  September  13,  1831. 

William  W.  Lear.  Corporal  and  sergeant.  Light  Dragoons,  May  18,  1812,  to  June 
15,  1815;  and  in  Fourth  Infantry  to  March,  1818;  second  lieutenant.  Fourth 
Infantry,  February  13,  1818;  first  lieutenant,  February  24,  1818;  captain.  May  1, 
1824;  major.  Third  Infantry,  June  14,  1842;  died  October  31,  1846. 

William  L.  McClintock.  Private  and  sergeant.  Third  Artillery,  July  1^  1812,  to 
May  20,  1813;  third  lieutenant,  Third  Artillery.  May  20,  1813;  second  lieutenant, 
June  20,  1813;  major^  June  27,  1843;  died  October  29.  1848. 

Andrew  McIntirb.  Fnvate  and  sergeant.  Twenty-sixth  Infantry,  July  4,  1814,  to 
June,  1815,  and  quartermaster  sergeant,  Light  Artillery,  to  February  24,  1818; 
•  second  lieutenant.  Light  Artillery,  February  13,  1818;  transferred  to  First  Artil- 
lery June  1,  1821;  first  lieutenant,  December  1, 1822;  resigned  March  1,  1826. 

John  R.  Morgan.  Private,  corporal,  and  sergeant,  Forty-third  Infantry,  October  12, 
1813,  and  private,  corporal,  and  sergeant,  First  Corps  Artillery,  August  4, 1817,  to 
Jime,  1819;  second  lieutenant,  Corps  Artillery,  March  3,1819;  died  June  18,1819. 

James  S.  Sanderson.  Private,  sereeant,  and  first  sergeant.  Company  B,and  sergeant 
major,  Seventh  Infantry,  March  7,  1825.  to  March  1, 1838;  second  lieutenant. 
Seventh  Infantry,  Marcn  1, 1838;  killed  m  action  May  19,  1840. 

Samuel  Shannon.  Sergeant,  Thirty-sixth  Infantry,  March  19  to  July,  1814;  ensign. 
Fourteenth  Infantry,  July  27,  1814;  third  lieutenant,  August  5, 1814;  honorably 
discharged  June  15, 1815;  second  lieutenant,  September  10, 1818;  first  lieutenant, 
February  23,  1820;  captain,  July  28,  1831;  died  September  4,  1836. 

John  Stewart.  Private.  Thirty-nmth  Infantry,  July  20,  1814,  to  June,  1815,  and 
seri^eant.  Seventh  Infantry,  June,  1815,  to  August,  1819;  second  lieutenant,  Sev- 
enUi  Infkntry,  August  13, 1819;  first  lieutenant,  October  6, 1822;  captain,  June  30, 
1828:  died  December  8, 1838. 

George  B.  Dandy,  of  Georgia,  reentered  the  R^rular  Army  as  private  Company  A, 
First  Artillery,  November  14,  1854,  in  which  he  served  continuously  as  first  ser- 
geant until  promoted  second  lieutenant,  Third  Artillery,  February  21,  1857.  He 
served  throughout  the  Civil  War,  was  retired  with  the  rank  of  colonel  in  1894, 
and  as  colonel  (under  the  increased-grade  act)  April  22.  1904.  He  received 
appointment  as  brevet  brigadier  general  of  volunteers  March  13, 1865. 
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Ezecntiye  A.    Sixty-first  Congress,  first  session. 

MESSAGE 

FBOM  THB 

PRESIDENT  OF  THE  UNITED  STATES, 

Tm^NSMimiio 

THE  DECLARATION  SIGNED  BY  THE  DELEGATES  OF  THE  XTNITED 
STATES  TO  THE  INTERNATIONAL  NAVAL  CONFEBENCE,  HELD 
AT  LONDON,  ENGLAND,  FBOM  DECEMBEB  4,  1908,  TQ  FEBBU- 
ABT  26,  1909. 


Apbil  21,  1909.— Read ;  convention  read  the  first  time  and  referred  to  the  Com- 
mittee on  Foreign  Relations  and,  together  with  the  message  and  accompanying 
papers,  ordered  to  be  printed  in  confidence  for  the  use  of  the  Senate. 

Decbmbeb  18,  1909. — Injunction  of  secrecy  removed. 

April  28,  1911.— Recommitted. 


To  the  Senate: 

I  transmit,  with  a  view  to  receiving  the  advice  and  consent  of  the 
Senate  to  ratification,  the  declaration  signed  by  the  delates  of  the 
United  States  to  the  International  Naval  Conference,  heldat  London, 
England,  from  December  4, 1908,  to  February  26,  1909,  together  with 
a  report  by  the  Secretary  of  State  and  other  accompanying  papers. 

Wm.  H.  Taft. 
The  Whitb  House,  April  gl^  1909. 


The  President: 

I  have  the  honor  to  submit  for  your  consideration  and  for  trans- 
mission to  the  Senate,  should  you  deem  it  proper,  with  a  view  to 
obtaining  the  advice  and  consent  of  that  body  to  ratification,  an 
authenticated  copy  of  the  declaration  concerning  laws  of  naval  war- 
fare, signed  on  February  26,  1909,  by  the  delegates  of  the  United 
States  and  other  powers  to  the  International  Naval  Conference,  held 
at  London,  England,  from  December  4,  1908,  to  February  26,  1909, 
together  with  an  official  interpretation  of  such  declaration  by  the 
committee  which  drafted  it. 
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4  DECLARATION   OF   INTERNATIONAL  NAVAL  CONFERENCE. 

I  further  submit  for  the  information  of  the  Senate  a  copy  of  the 
final  protocol  of  the  conference,  and  the  following  documents,  as 
relevant  and  material  to  the  consideration  of  the  declaration : 

1.  The  programme  of  the  conference  as  outlined  in  the  note  dated 
March  27,  1908,  from  the  British  embassv  to  the  Department  of 
State,  inviting  the  participation  of  the  United  States  in  the  conference ; 

2.  The  instructions  to  the  American  delegates ;  and 

8.  The  report  by  the  American  delegates  of  the  proceedings  of  the 
conference  and  their  participation  therein. 
Respectfully  submitted. 

P.  C.  Kjfox. 
Department  of  State, 

Washington^  April  12^1909. 


[Translatton.! 
[The  Declaration  was  signed  in  the  French  Language  only.]  , 

1  DECLARATION  CONCERNING  THE  LAWS  OF  NAVAL 

2  WARFARE. 

8  HIS  Majesty  the  German  Emperor,  King  of  Prussia ;  the  Presi- 

4  dent  of  the  United  States  of  America ;  His  Majesty  the  Emperor 

5  of  Austria,  King  of  Bohemia,  &c.,  and  Apostolic  King  of  Hun- 

6  gary ;  His  Majesty  the  King  of  Spain ;  the  President  of  the  French 

7  Republic ;  His  Majesty  the  King  of  the  United  Kingdom  of  Great 

8  Britain  and  Ireland  and  of  the  British  Dominions  beyond  the 

9  Seas,  Emperor  of  India;  His  Majesty  the  King  of  Italy;  His 

10  Majesty  the  Emperor  of  Japan ;  Her  Majesty  the  Queen  of  the 

11  Netherlands;  His  Majesty  the  Emperor  of  All  the  Russias. 

12  Having  regard  to  the  terms  in  which  the  British  Government 
18  invited  various  Powers  to  meet  in  conference  in  order  to  arrive 
14  at  an  agreement  as  to  what  are  the  generally  recognized  rules  of 
16  international  law  within  the  meaning  of  Article  7  of  the  Con- 

16  vention  of  18th  October,  1907,  relative  to  the  establishment  of 

17  an  International  Prize  Court ; 

18  Recognizing  all  the  advantages  which  an  agreement  as  to  the 

19  said  rules  would,  in  the  unfortunate  event  of  a  naval  war,  pre- 

20  sent,  both  as  regards  peaceful  commerce,  and  as  regards  the 

21  belligerents  and  their  diplomatic  relations  with  neutral  Gov- 

22  emments; 

28  Having  regard  to  the  divergence  often  found  in  the  methods 

24  by  which  it  is  sought  to  apply  in  practice  the  general  principles 

26  of  international  law ; 

26  Animated  by  the  desire  to  insure  henceforward  a  greater  meas- 

27  ure  of  uniformity  in  this  respect ; 
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DECLABATION  OF  INTEBNATIONAL  NAVAL  CONFEKENCB.  5 

1  Hoping  that  a  work  so  important  to  the  common  welfare  will 

2  meet  with  general  approval; 

3  Have  appointed  as  their  Plenipotentiaries,  that  is  to  say: 

4  His  Majesty  the  German  Emperor,  Bang  of  Prussia : 

6  M.  Kriege,  Privy  Councillor  of  Legation  and  Legal  Adviser  to 

6  the  Department  for  Foreign  Affairs,  Member  of  the  Permanent 

7  Court  of  Arbitration. 

8  The  President  of  the  United  States  of  America: 

9  Bear- Admiral  Charles  H.  Stockton,  retired; 

10  Mr.  George  Grafton  Wilson,  Professor  at  Brown  University 

11  and  Lecturer  on  International  Law  at  the  Naval  War  College 

12  and  at  Harvard  University. 

18  His  Majesty  the  Emperor  of  Austria,  Eong  of  Bohemia,  &c, 

14  and  Apostolic  King  of  Hungary : 

16  His  Excellency  M.  Constantin  Tho6dore  Dumba,  Privy  Coun- 

16  cillor  of  His  Imperial  and  Royal  Apostolic  Majesty,  Envoy 

17  Extraordinary  and  Minister  Plenipotentiary. 

18  His  Majesty  the  King  of  Spain : 

19  M.  Gabriel  Maura  y  Gamazo,  Count  de  la  Mortera,  Member  of 

20  Parliament. 

21  The  President  of  the  French  Republic : 

22  M.  Loub  Renault,  Professor  of  the  Faculty  of  Law  at  Paris, 
28  Honorary  Minister  Plenipotentiary,  Legal  Adviser  to  the  Min- 
24  istry  of  Foreign  Affairs,  Member  of  the  Institute  of  France, 
26  Member  of  the  Permanent  Court  of  Arbitration. 

26  His  Majesty  the  King  of  the  United  Kingdom  of  Great  Britain 

27  and  Ireland,  and  of  the  British  Dominions  beyond  the  Seas, 

28  Emperor  of  India : 

29  The  Earl  of  Desart,  K.  C.  B.,  King's  Proctor. 

30  His  Majesty  the  King  of  Italy  : 

81  M.  Guido  Fusinato,  Councillor  of  State,  Member  of  Pfirliament, 

32  ex-Minister  of  Public  Instruction,  Member  of  the  Permanent 

38  Court  of  Arbitration. 

34  His  Majesty  the  Emperor  of  Japan : 

86  Baron  Toshiatsu  Sakamoto,  Vice- Admiral,  Head  of  the  Depart- 

86  ment  of  Naval  Instruction. 

87  M.  Enjiro  Yamaza,  Councillor  of  the  Imperial  Embassy  at 

88  London. 
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6  DECLARATION  OP  INTEBNATIONAL  NAVAL  CONFEBBNOB. 

1  Her  Majesty  the  Queen  of  the  Netherlands: 

2  His  Excellency  Jonkheer  J.  A.  Boell,  Aide-de-Camp  to  Her 
8  Majesty  the  Queen  in  Extraordinary  Service,  Vice-Admiral 
4  retired,  ex-Minister  of  Marine. 

6  Jonkheer   L.   H.    Ruyssenaers,    Envoy    Extraordinary    and 

6  Minister  Plenipotentiary,  ex-Secretary-General  of  the  Perma- 

7  ment  Court  of  Arbitration. 

8  His  Majesty  the  Emperor  of  all  the  Eussias: 

9  Baron  Taube,  Doctor  of  Laws,  Councillor  to  the  Imperial 

10  Ministry  of  Foreign  Affairs,  Professor  of  International  Law  at 

11  the  University  of  St.  Petersburgh. 

12  Who,  after  having  communicated  their  full  powers,  found  to 
18  be  in  good  and  due  form,  have  agreed  to  make  the  present 
14  Declaration: — 

16  Preliminary  Provision. 

16  The  Signatory  Powers  are  agreed  that  the  rules  contained  in 

17  the  following  Chapters  correspond  in  substance  with  the  gen- 

18  erally  recognized  principles  of  international  law. 

19  Chapter  I.  Blockade  in  time  op  war, 

20  AjmciiE  1. 

21  A  blockade  must  not  extend  beyond  the  ports  and  coasts 

22  belonging  to  or  occupied  by  the  enemy. 

23  Artici^e  2. 

24  In  accordance  with  the  Declaration  of  Paris  of  1856,  a  block- 
26  ade,  in  order  to  be  binding,  must  be  effective, — that  is  to  say, 
26  it  must  be  maintained  by  a  force  sufficient  really  to  prevent 
S^  access  to  the  enemy  coastline. 

28  Article  8. 

29  The  question  whether  a  blockade  is  effective  is  a  question  of 

80  fact. 

81  Article  4. 

82  A  blockade  is  not  regarded  as  raised  if  the  blockading  force 
88  is  temporarily  withdrawn  on  account  of  stress  of  weather. 

84  Article  5. 

85  A  blockade  must  be  applied  impartially  to  the  ships  of  all 

36  nations. 

37  Article  6. 

38  The  Commander  of  a  blockading  force  ma}  give  permission 
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1  to  a  warship  to  enter,  and  subsequently  to  leave,  a  blockaded 

8  port 

8  AsnoLB  7. 

4  In  drcumstanoes  of  distress,  acknowledged  by  an  oflker  of 

6  the  blockading  force,  a  neutral  vessel  may  enter  a  place  under 

6  blockade  and  subsequently  leave  it,  provided  that  she  has 

7  neither  discharged  nor  shipped  any  cargo  there, 

8  Abtiglb  8. 

9  A  blockade,  in  order  to  be  binding,  must  be  declared  in  aooord- 

10  anoe  with  Article  9,  and  notified  in  accordance  with  Articles  11 

11  and  16. 

12  Abtiglb  9. 

18  A  declaration  of  blockade  is  made  either  by  the  blockading 

14  Power  or  by  the  naval  authorities  acting  in  its  name. 

16  It  specifies — 

16  (1)  The  date  when  the  blockade  begins; 

17  (2)  The  geographical  limits  of  the  coastline  under  blockade; 

18  (8)  The  period  within  which  neutral  vessels  may  come  out 

19  Artiglb  10. 

20  If  the  operations  of  the  blockading  Power,  or  of  the  naval 

21  authorities  acting  in  its  name,  do  not  tally  with  the  particulars, 

22  which,  in  accordance  with  Article  9  (1)  and  (2),  must  be  inserted 
28  in  the  declaration  of  blockade,  the  declaration  is  void,  and  a 

24  new  declaration  is  necessary  in  order    to  make  the  blockade. 

25  operative. 

26  ABTICIiB  11. 

27  A  declaration  of  blockade  is  notified — 

28  (1)  To  neutral  Powers,  by  the  blockading  Power  by  means 

29  of  a  communication  addressed  to  the  Governments  direct,  or  to 

80  their  representatives  accredited  to  it; 

81  (2)  To  the  local  authorities,  by  the  officer  commanding  the 

82  blockading  force.  The  local  authorities  will,  in  turn,  inform 
88  die  foreign  consular  officers  at  the  port  or  on  the  coastline  under 
84  blockade  as  soon  as  possible. 

35  Abticle  12. 

86  The  rules  as  to  declaration  and  notification  of  blockade  apply 

87  to  cases  where  the  limits  of  a  blockade  are  extended,  or  where  a 
38  blockade  is  re-established  after  having  been  raised. 
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1  Article  18. 

2  The  voluntary  raising  of  a  blockade,  as  also  any  restriction  in 
8  the  limits  of  a  blockade,  must  be  notified  in  the  manner  pre- 

4  scribed  by  Article  11. 

5  Abtiolb  14. 

6  The  liability  of  a  neutral  vessel  to  capture  for  breadi  of  block- 

7  ade  is  contingent  on  her  knowledge,  actual  or  presumptive,  of  the 

8  blockade. 

9  Articlb  16. 

10  Failing  proof  to  the  contrary,  knowledge  of  the  blockade  is 

11  presumed  if  the  vessel  left  a  neutral  port  subsequently  to  the 

12  notification  of  the  blockade  to  the  Power  to  which  such  port 
18  belongs,  provided  that  such  notification  was  made  in  sufficient 
14  time. 

16  Abtiolb  16. 

16  If  a  vessel  approaching  a  blockaded  port  has  no  knowledge, 

17  actual  or  presumptive,  of  the  blockade,  the  notification  must  be 

18  made  to  the  vessel  itself  by  an  officer  of  one  of  the  ships  of  the 

19  blockading  force.     This  notification  should  be  entered  in  the 

20  vessel's  logbook,  and  must  state  the  day  and  hour,  and  the 

21  geographical  position  of  the  vessel  at  the  time. 

22  If,  through  the  negligence  of  the  officer  commanding  the 
28  blockading  force,  no  declaration  of  blockade  has  been  notified  to 
24  the  local  authorities,  or,  if  in  the  declaration,  as  notified,  no 
26  period  has  been  mentioned  within  which  neutral  vessels  may 

26  come  out,  a  neutral  vessel  coming  out  of  the  blockaded  port 

27  must  be  allowed  to  pass  free. 

28  Abtiglb  17. 

29  Neutral  vessels  may  not  be  captured  for  breach  of  blockade 

80  except  within  the  area  of  operations  of  the  warships  detailed  to 

81  render  the  blockade  eflfective. 

82  Abtiglb  18. 

88  The  blockading  forces  must  not  bar  access  to  neutral  ports  or 

84  coasts. 

85  Abticlb  19. 

86  Whatever  may  be  the  ulterior  destination  of  a  vessel  or  of  her 

87  cargo,  she  cannot  be  captured  for  breach  of  blockade,  if,  at  the 

88  moment,  she  is  on  her  way  to  a  non-blockaded  port. 
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Abticle  20. 

1  A  vessel  which  has  broken  blockade  outwards,  or  which  has 

2  attempted  to  break  blockade  inwards,  is  liable  to  capture  so  long 
8  as  she  is  pursued  by  a  ship  of  the  blockading  force.    If  the  pur- 

4  suit  is  abandoned,  or  if  the  blockade  is  raised,  her  capture  can 

5  no  longer  be  effected. 

6  Article  21. 

7  A  vessel  found  guilty  of  breach  of  blockade  is  liable  to  con- 

8  demnation.    The  cargo  is  also  condemned,  unless  it  is  proved 

9  that  at  the  time  of  the  shipment  of  the  goods  the  shipper  neither 

10  knew  nor  could  have  known  of  the  intention  to  break  the 

11  blockade. 

12  Chapter  II.^<x>ntr4band  of  war. 
18  Article  22. 

14  The  following  articles  may,  without  notice,^  be'  treated  as  con- 

15  traband  of  war,  under  the  name  of  absolute  contraband : — 

16  (1)  'Arms  of  all  kinds,  including  arms  for  sporting  purposes, 

17  and  their  distinctive  component  parts. 

18  (2)  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  th<eir 

19  distinctive  component  parts. 

20  (8)  Powder  and  explosives  specially  prepared  for  use  in  war. 

21  (4)  Gun-mountings,  limber  boxes,  limbers,  military  waggons, 

22  field  forges,  and  their  distinctive  component  parts. 

28  (6)  Clothing  and  equipment  of  a  distinctively  military  char- 

24  acter. 

25  (6)  All  kinds  of  harness  of  a  distinctively  military  character. 

26  (7)  Saddle,  draught,  and  pack  animals  suitable  for  use  in  war. 

27  (8)  Articles  of  camp  equipment,  and  their  distinctive  com- 

28  ponent  parts. 

29  (9)  Armour  plates. 

80  (10)  Warships,  including  boats,  and  their  distinctive  ccnn- 

81  ponent  parts  of  such  a  nature  that  they  can  only  be  used  on  a 

82  vessel  of  war. 

83  (11)  Implements  and  apparatus  designed  exclusively  for  the 

84  manufacture  of  munitions  of  war,  for  the  manufacture  or  repair 

85  of  arms,  or  war  material  for  use  on  land  or  sea. 

>  In  Tlew  of  the  dUBculty  of  flndJng  an  eznet  eqolTalent  in  Bn^lsh  for  the  expreMlon 

«*de  plein  droit**,  it  has  been  decided  to  translate  it  by  the  words  "without  notice*', 
wlilch  represent  the  meanlns  attached  to  It  by  the  draftsman  as  appears  from  tha 
Osaaral  Beport  (see  p.  44.) 
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1  Article  23. 

2  Articles  exclusively  used  for  war  may  be  added  to  the  list  of 
8  absolute  contraband  by  a  declaration,  which  must  be  notified. 

4  Such  notification  must  be  addressed  to  the  Governments  of 

5  other  Powers,  or  to  their  representatives  accredited  to  the  Power 

6  making  the  declaration.    A  notification  made  after  the  outbreak 

7  of  hostilities  is  addressed  only  to  neutral  Powers. 

8  Artiole  24. 

9  The  following  articles,  susceptible  of  use  in  war  as  well  as  for 

10  purposes  of  peace,  may,  without  notice,^  be  treated  as  contraband 

11  of  war,  under  the  name  of  conditional  contraband : — 

12  (1)  Foodstuffs. 

18  (2)  Forage  and  grain,  suitable  for  feeding  animals. 

14  (8)  Clothing,  fabrics  for  clothing,  and  boots  and  shoes,  suitable 

16  for  use  in*  war. 

16  (4)  Gold  and  silver  in  coin  or  bullion ;  paper  money. 

17  (5)  Vehicles  of  all  kinds  available  for  use  in  war,  and  their 

18  component  parts. 

19  (6)  Vessels,  craft,  and  boats  of  all  kinds;  floating  docks,  parts 

20  of  docks  and  their  component  parts. 

21  (7)  Railway  material,  both  fixed  and  rolling-stock,  and  mate- 

22  rial  for  telegraphs,  wireless  telegraphs,  and  telephones. 

28  (8)  Balloons  and  fljring  machines  and  their  distinctive  compo- 

24  nent  parts,  together  with  accessories  and  articles  recognizable 

25  as  intended  for  use  in  connection  with  balloons  and  flying 

26  machines. 

27  (9)  Fuel;  lubricants. 

28  (10)  Powder  and  explosives  not  specially  prepared  for  use 

29  in  war. 

80  (11)  Barbed  wire  and  implements  for  fixing  and  cutting  the 

81  same. 

82  (12)  Horseshoes  and  shoeing  materials. 
88  (18)  Harness  and  saddlery. 

84  (14)  Field  Glasses,  telescopes,  chronometers,  and  all  kinds  of 

85  nautical  instruments. 

86  AsnoLB  25. 

87  Articles  susceptible  of  use  in  war  as  well  as  for  purposes  of 

88  peace,  other  than  those  enumerated   in  Articles  22  and  24, 

^Sm  note  OB  Article  22. 
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1  may  be  added  to  the  list  of  conditional  contraband  by  a  decla- 

2  ration,  which  must  be  notified  in  the  manner  provided  for  in 
8  the  second  paragraph  of  Article  23. 

4  Article  26. 

5  If  a  Power  waives,  so  far  as  it  is  concerned,  the  right  to  treat 

6  as  contraband  of  war  an  article  comprised  in  any  of  the  classes 

7  enumerated   in  Articles  22  and   24,  such   intention   shall   be 

8  announced  by  a  declaration,  which  must  be  notified  in  the 

9  manner  provided  for  in  the  second  paragraph  of  Article  23. 

10  Article  27. 

11  Articles  which  are  not  susceptible  of  use  in  war  may  not  be 

12  declared  contraband  of  war. 

18  Article  28. 

14  The  following  may  not  be  declared  contraband  of  war: — 

15  (1)  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and  other  raw 

16  materials  of  the  textile  industries,  and  yams  of  the  same. 

17  (2)  Oil  seeds  and  nuts;  copra. 

18  (3)  Eubber,  resins,  gums,  and  lacs;  hops. 

19  (4)  Haw  hides  and  horns,  bones  and  ivory. 

20  (5)  Natural  and  artificial  manures,  including  nitrates  and 

21  phosphates  for  agricultural  purposes. 

22  (6)  Metallic  ores. 

23  (7)  Earths,  clays,  lime,  chalk,  stone,  including  marble,  bricks, 

24  slates,  and  tiles. 

25  (8)  Chinaware  and  glass. 

26  (9)  Paper  and  paper-making  materials. 

27  (10)  Soap,  paint  and  colours,  including  articles  exclusively 

28  used  in  their  manufacture,  and  varnish. 

29  (11)  Bleaching  powder,  soda  ash,  caustic  soda,  salt  cake, 

80  ammonia,  sulphate  of  ammonia,  and  sulphate  of  copper. 

81  (12)  Agricultural,  mining,  textile,  and  printing  machinery. 

82  (13)  Precious  and  semi-precious  stones,  pearls,  mother-of- 
33  pearl,  and  coral. 

84  (14)  Clocks  and  watches,  other  than  chronometers. 

85  (15)  Fashion  and  fancy  goods. 

86  (16)  Feathers  of  all  kinds,  hairs,  and  bristles. 

37  (17)  Articles  of  household  furniture  and  decoration ;  office  fur- 

88  niture  and  requisites. 
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1  Article  29. 

2  Likewise  the  following  may  not  bo  treated  as  contraband  of 

8  war: 

4  (1)  Articles  serving  exclusively  to  aid  the  sick  and  wounded. 

5  They  can,  however,  in  case  of  urgent  military  necessity  and 

6  subject  to  the  payment  of  compensation,  be  requisitioned,  if 

7  their  destination  is  that  specified  in  Article  30. 

B  (2)  Articles  intended  for  the  use  of  the  vessel  in  which  they 

9  are  found,  as  well  as  those  intended  for  the  use  of  her  crew  and 

10  passengers  during  the  voyage. 

11  Article  30. 

12  Absolute  contraband  is  liable  to  capture  if  it  is  shown  to  be 

13  destined  to  territory  belonging  to  or  occupied  by  the  enemy,  or 

14  to  the  armed  forces  of  the  enemy.     It  is  immaterial  whether 

15  the  carriage  of  the  goods  is  direct  or  entails  transhipment  or  a 

16  subsequent  transport  by  land. 

17  Article  31. 

18  Proof  of  the  destination  specified  in  Article  30  is  complete  in 

19  the  following  cases : — 

20  (1)  When  the  goods  are  documented  for  discharge  in  an  enemy 

21  port,  or  for  delivery  to  the  armed  forces  of  the  enemy. 

22  (2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or  when 

23  she  is  to  touch  at  an  enemy  port  or  meet  the  armed  forces  of  the 

24  enemy  before  reaching  the  neutral  port  for  which  the  goods  in 

25  question  are  documented. 

26  Article  32. 

27  Where  a  vessel  is  carrying  absolute  contraband,  her  papers  are 

28  conclusive  proof  as  to  the  voyage  on  which  she  is  engaged, 

29  unless  she  is  found  clearly  out  of  the  course  indicated  by  her 

30  papers  and  unable  to  give  adequate  reasons  to  justify  such 
81  deviation. 

32  Article  33. 

33  Conditional  contraband  is  liable  to  capture  if  it  is  shown  to  be 
84  destined  for  the  use  of  the  armed  forces  or  of  a  government 
35  department  of  the  enemy  State,  unless  in  this  latter  case  the 

86  circumstances  show  that  the  goods  cannot  in  fact  be  used  for 

87  the  purposes  of  the  war  in  progress.    This  latter  exception  does 

88  not  apply  to  a  consigmnent  coming  under  Article  24  (4). 
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1  Abticlb  84. 

2  The  destination  referred  to  in  Article  88  is  presumed  to  exist 
8  if  the  goods  are  consigned  to  enemy  authorities,  or  to  a  con- 
4  tractor  established  in  the  enemy  country  who,  as  a  matter  of 
6  conmion  knowledge,  supplies  articles  of  this  kind  to  the  enemy. 

6  A  similar  presumption  arises  if  the  goods  are  consigned  to  a 

7  fortified  place  belonging  to  the  enemy,,  or  other  place  serving 

8  as  a  base  for  the  armed  forces  of  the  enemy.    No  such  presump- 

9  tion,  however,  arises  in  the  case  of  a  merchant  vessel  bound  for 

10  one  of  these  places  if  it  is  sought  to  prove  that  she  herself  is 

11  contraband. 

12  In  cases  where  the  above  presimiptions  do  not  arise,  the 
18  destination  is  presumed  to  be  innocent. 

14  The  presumptions  set  up  by  this  Article  may  be  rebutted. 

16  Abticlb  85. 

16  Conditional  contraband  is  not  liable  to  capture,  except  when 

17  found  on  board  a  vessel  bound  for  territory  belonging  to  or 

18  occupied  by  the  enemy,  or  for  the  armed  forces  of  the  enemy, 

19  and  when  it  is  not  to  be  discharged  in  an  intervening  neutral 

20  port. 

21  The  ship's  papers  are  conclusive  proof  both  as  to  the  voyage 

22  on  which  the  vessel  is  engaged  and  as  to  the  port  of  discharge 

23  of  the  goods,  unless  she  is  found  clearly  out  of  the  course  indi- 

24  cated  by  her  papers,  and  unable  to  give  adequate  reasons  to 

25  justify  such  deviation. 

26  Abtiglb  86. 

27  Notwithstanding  the  provisions  of  Article  85,  conditional  con- 

28  traband,  if  shown  to  have  the  destination  referred  to  in  Article 

29  88,  is  liable  to  capture  in  cases  where  the  enemy  country  has  no 
80  seaboard. 

31  Article  87. 

32  A  vessel  carrying  goods  liable  to  capture  as  absolute  or  con- 
88  ditional  contraband  may  be  captured  on  the  high  seas  or  in  the 
84  territorial  waters  of  the  belligerents  throughout  the  whole  of  her 
35  voyage,  even  if  she  is  to  touch  at  a  port  of  call  before  reaching 
86  the  hostile  destination. 
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1  Artiglb  88. 

2  A  vessel  may  not  be  captured  on  the  ground  that  she  has 

3  carried  contraband  on  a  previous  occasion  if  such  carriage  is  in 

4  point  of  fact  at  an  end. 

6  Article  39. 

6  Contraband  goods  are  liable  to  condemnation. 

7  Article  40. 

8  A  vessel  carrying  contraband  may  be  condemned  if  the  con- 

9  traband,  reckoned  either  by  value,  weight,  volume,  or  freight, 

10  forms  more  than  half  the  cargo. 

11  Article  41. 

12  If  a  vessel  carrying  contraband  is  released,  she  may  be  con- 

13  demned  to  pay  the  costs  and  expenses  incurred  by  the  captor 

14  in  respect  of  the  proceedings  in  the  national  prize  court  and  the 

15  custody  of  the  ship  and  cargo  during  the  proceedings. 

16  Article  42. 

17  Gk)ods  which  belong  to  the  owner  of  the  contraband  and  are 

18  on  board  the  same  vessel  are  liable  to  condemnation. 

19  Article  43. 

20  If  a  vessel  is  encountered  at  sea  while  unaware  of  the  out- 

21  break  of  hostilities  or  of  the  declaration  of  contraband  which 

22  applies  to  her  cargo,  the  contraband  cannot  be  condemned  ex- 

23  cept  on  payment  of  compensation;    the  vessel  herself  and  the 

24  remainder  of  the  cargo  are  not  liable  to  condemnation  or  to  the 
26  costs  and  expenses  referred  to  in  Article  41.    The  same  rule 

26  applies  if  the  master,  after  becoming  aware  of  the  outbreak  of 

27  hostilities,  or  of  the  declaration  of  contraband,  has  had  no  oppor- 

28  tunity  of  discharging  the  contraband. 

29  A  vessel  is  deemed  to  be  aware  of  the  existence  of  a  state  of 

30  war,  or  of  a  declaration  of  contraband,  if  she  left  a  neutral  port 

31  subsequently  to  the  notification  to  the  Power  to  which  such  poji; 

32  belongs  of  the  outbreak  of  hostilities  or  of  the  declaration  pf 

33  contraband  respectively,  provided  that  such  notification  was 

34  made  in  sufficient  time.    A  vessel  is  also  deemed  to  be  aware  of 

35  the  existence  of  a  state  of  war  if  she  left  an  enemy  port  after  the 

36  outbreak  of  hostilities. 

87  Article  44. 

88  A  vessel  which  has  been  stopped  on  the  ground  that  she  is 

89  carrying  contraband,  and  which  is  not  liable  to  condemnation  on 
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1  aocount  of  the  proportion  of  contraband  on  board,  may,  when'the 

2  circunistances  permit,  be  allowed  to  continue  her  voyage  if  the 
8  master  is  willing  to  hand  over  the  contraband  to  the  belligerent 
4  warship. 

6  The  delivery  of  the  contraband  must  be  entered  by  the  captor 

6  on  the  logbook  of  the  vessel  stopped,  and  the  master  must  give 

7  the  captor  duly  certified  copies  of  all  relevant  papers. 

8  The  captor  is  at  liberty  to  destroy  the  contraband  that  has 

9  been  handed  over  to  him  under  these  conditions. 

10  Chafteb  III. — Unneutbal  service. 

11  Article  45. 

12  A  neutral  vessel  will  be  condemned  and  will,  in  a  general  way, 

13  receive  the  same  treatment  as  a  neutral  vessel  liable  to  condem- 

14  nation  for  carriage  of  contraband : — 

15  (1)  If  she  is  on  a  voyage  specially  undertaken  with  a  view  to 

16  the  transport  of  individual  passengers  who  are  embodied  in  the 

17  armed  forces  of  the  enemy,  or  with  a  view  to  the  transmission  of 

18  intelligence  in  the  interest  of  the  enemy. 

19  (2)  If,  to  the  knowledge  of  either  the  owner,  the  charterer,  or 

20  the  master,  she  is  transporting  a  military  detachment  of  the 

21  enemy,  or  one  or  more  persons  who,  in  the  course  of  the  voyage, 

22  directly  assist  the  operations  of  the  enemy. 

23  In  the  cases  specified  under  the  above  heads,  goods  belonging 

24  to  the  owner  of  the  vessel  are  likewise  liable  to  condemnation. 

25  The  provisions  of  the  present  Article  do  not  apply  if  the  vessel 

26  is  encountered  at  sea  while  unaware  of  the  outbreak  of  hostili- 

27  ties,  or  if  the  master,  after  becoming  aware  of  the  outbreak  of 

28  hostilities,  has  had  no  opportunity  of  disembarking  the  pas- 

29  sengers.    The  vessel  is  deemed  to  be  aware  of  the  existence  of  a 

30  state  of  war  if  she  left  an  enemy  port  subsequently  to  the  outbreak 

31  of  hostilities,  or  a  neutral  port  subsequently  to  the  notification  of 

82  the  outbreak  of  hostilities  to  the  Power  to  which  such  port  be- 

83  longs,  provided  that  such  notification  was  made  in  sufficient 

84  time. 

35  Article  46. 

86  A  neutral  vessel  will  be  condemned  and,  in  a  general  way,  re- 

87  ceive  the  same  treatment  as  would  be  applicable  to  her  if  she 

88  were  an  enemy  merchant  vessel : 
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1  (1)  If  she  takes  a  direct  part  in  the  hostilities; 

2  (2)  If  she  is  under  the  orders  or  control  of  an  agent  placed  on 
8  board  by  the  enemy  Government ; 

4  (S)  If  she  is  in  the  exclusive  employment  of  the  enemy  (jov- 

5  emment; 

6  (4)  If  she  is  exclusively  engaged  at  the  time  either  in  the  trans- 

7  port  of  enemy  troops  or  in  the  transmission  of  intelligence  in  the 

8  interest  of  the  enemy. 

9  In  the  cases  covered  by  the  present  Article,  goods  belonging  to 

10  the  owner  of  the  vessel  are  likewise  liable  to  condemnation. 

11  Abticlb  47. 

12  Any  individual  embodied  in  the  armed  forces  of  the  enemy  who 
18  is  found  on  board  a  neutral  merchant  vessel,  may  be  made  a 

14  prisoner  of  war,  even  though  there  be  no  ground  for  the  capture 

15  of  the  vessel. 

16  Chapter  IV. — destruction  op  neutral  prizes. 

17  Article  48. 

18  A  neutral  vessel  which  has  been  captured  may  not  be  destroyed 

19  by  the  captor;  she  must  be  taken  into  such  port  as  is  proper  for 

20  the  determination  there  of  all  questions  concerning  the  validity 

21  of  the  capture. 

22  Article  49. 

23  As  an  exception,  a  neutral  vessel  which  has  been  captured  by  a 

24  belligerent  warship,  and  which  would  be  liable  to  condemnation, 
26  may  be  destroyed  if  the  observance  of  Article  48  would  involve 

26  danger  to  the  safety  of  the  warship  or  to  the  success  of  the  opera- 

27  tions  in  which  she  is  engaged  at  the  time. 

28  Article  50. 

29  Before  the  vessel  is  destroyed  all  persons  on  board  must  be 

30  placed  in  safety,  and  all  the  ship's  papers  and  other  documents 
81  which  the  parties  interested  consider  relevant  for  the  purpose 
32  of  deciding  on  the  validity  of  the  capture  must  be  taken  on  board 
38  the  warship. 

34  Article  51. 

35  A  captor  who  has  destroyed  a  neutral  vessel  must,  prior  to 

36  any  decision  respecting  the  validity  of  the  prize,  establish  that 

37  he  only  acted  in  the  face  of  an  exceptional  necessity  of  the  nature 
88  contemplated  in  Article  49.    If  he  fail's  to  do  this,  he  must  com- 
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1  pensate  the  parties  interested  and  no  examination  shall  be  made 

2  of  the  question  whether  the  capture  was  valid  or  not. 
8  Article  52. 

4  If  the  capture  of  a  neutral  vessel  is  subsequently  held  to  be 

5  invalid,  though  the  act  of  destruction  has  been  held  to  have  be^i 

6  justifiable,  the  captor  must  pay  compensation  to  the  parties 

7  interested,  in  place  of  the  restitution  to  which  they  would  have 

8  been  entitled. 

9  Articlb  63. 

10  If  neutral  goods  not  liable  to  condemnation  have  been  de- 
ll stroyed  with  the  vessel,  the  owner  of  such  goods  is  entitled  to 
12  compensation. 
IS  Article  54. 

14  The  captor  has  the  right  to  demand  the  handing  over,  or  to 

15  proceed  himself  to  the  destruction  of,  any  goods  liable  to  con- 

16  demnation  found  on  board  a  vessel  not  herself  liable  to  condem- 

17  nation,  provided  that  the  circumstances  are  such  as  would,  under 

18  Article  49,  justify  the  destruction  of  a  vessel  herself  liable  to 

19  condemnation.    The  captor  must  enter  the  goods  surrendered 

20  or  destroyed  in  the  logbook  of  the  vessel  stopped,  and  must  obtain 

21  duly  certified  copies  of  all  relevant  papers.    When  the  goods 

22  have  been  handed  over  or  destroyed,  and  the  formalities  duly 

23  carried  out,  the  master  must  be  allowed  to  continue  his  voyage. 

24  The  provisions  of  Articles  51  and  52  respecting  the  obligations 

25  of  a  captor  who  has  destroyed  a  neutral  vessel  are  applicable. 

26  Chapter  V.    Transfer  to  a  neutral  flag. 

27  Article  55. 

28  The  transfer  of  an  enemy  vessel  to  a  neutral  fiag,  effected  be- 
29-  fore  the  outbreak  of  hostilities,  is  valid,  unless  it  is  proved  that 

30  such  transfer  was  made  in  order  to  evade  the  consequences  to 

31  which  an  enemy  vessel,  as  such,  is  exposed.    There  is,  however, 

32  a  presumption,  if  the  bill  of  sale  is  not  on  board  a  vessel  which 

33  has  lost  her  belligerent  nationality  less  than  sixty  days  before 

34  the  outbreak  of  hostilities,  that  the  transfer  is  void.    This  pre- 

35  sumption  may  be  rebutted. 

36  Where  the  transfer  was  effected  more  than  thirty  days  before 
87  the  outbreak  of  hostilities,  there  is  an  absolute  presumption  that 

38  it  is  valid  if  it  is  unconditional,  complete,  and  in  conformity  with 

39  the  laws  of  the  countries  concerned,  and  if  its  effect  is  such  that 
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1  neither  the  control  of,  nor  the  profits  arising  from  the  employ* 

2  ment  of,  the  vessel  remain  in  the  same  hands  as  before  the  trans- 

3  fer.    If,  however,  the  vessel  lost  her  belligerent  nationality  less 

4  than  sixty  days  before  the  outbreak  of  hostilities  and  if  the  bill 
6  of  sale  is  not  on  board,  the  capture  of  the  vessel  gives  no  right 

6  to  damages. 

7  Abticlb  56. 

8  The  transfer  of  an  enemy  vessel  to  a  neutral  flag  effected  after 

9  the  outbreak  of  hostilities,  is  void  imless  it  is  proved  that  such 

10  transfer  was  not  made  in  order  to  evade  the  consequences  to 

11  which  an  enemy  vessel,  as  such,  is  exposed. 

12  There,  however,  is  an  absolute  presumption  that  a  transfer  is 
18  void: 

14  (1)  If  the  transfer  has  been  made  during  a  voyage  or  in  a 

15  blockaded  port. 

16  (2)  If  a  right  to  repurchase  or  recover  the  vessel  is  reserved 

17  to  the  vendor. 

18  (S)  If  the  requirements  of  the  municipal  law  governing  the 

19  right  to  fly  the  flag  under  which  the  vessel  is  sailing,  have  not 

20  been  fulfilled. 

21  Chapter  VI. — ^Enemy  character. 

22  Articlb  57. 

28  Subject  to  the  provisions  respecting  transfer  to  another  flag, 

24  the  neutral  or  enemy  character  of  a  vessel  is  determined  by  the 

25  flag  which  she  is  entitled  to  fly. 

26  The  case  where  a  neutral  vessel  is  engaged  in  a  trade  which  is 

27  closed  in  time  of  peace,  remains  outside  the  scope  of,  and  is  in 

28  no  wise  affected  by,  this  rule. 

29  Articlb  58. 

80  The  neutral  or  enemy  character  of  goods  found  on  board  an 

81  enemy  vessel  is  determined  by  the  neutral  or  en^ny  character  of 

82  the  own^. 

88  Article  59. 

84  In  the  absence  of  proof  of  the  neutral  character  of  goods  found 

85  on  board  an  enemy  vessel,  they  are  presumed  to  be  enemy  goods. 

86  Article  60. 

87  Enemy  goods  on  board  an  enemy  vessel  retain  their  enemy 

88  character  until  they  reach  their  destination,  notwithstanding  any 
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1  transfer  effected  aft^  the  outbreak  of  hostilities  while  the  goods 

2  are  being  forwarded. 

8  If,  however,  prior  to  the  capture,  a  former  neutral  owner  exer- 

4  cises,  on  the  bankruptcy  of  an  existing  enemy  owner,  a  recog- 

5  nized  legal  right  to  recover  the  goods,  they  regain  their  neutral 

6  character. 

7  Chapter  VII. — Convoy. 

8  Article  61. 

9  Neutral  vessels  under  national  convoy  are  exempt  from  search. 
iO  The  commander  of  a  convoy  gives,  in  writing,  at  the  request  of 

11  the  commander  of  a  belligerent  warship,  all  information  as  to  the 

12  character  of  the  vessels  and  their  cargoes,  which  could  be  ob- 
18  tained  by  search. 

14  Article  62. 

16  If  the  commander  of  the  belligerent  warship  has  reason  to 

16  suspect  that  the  confidence  of  the  commander  of  the  convoy  has 

17  been  abused,  he  communicates  his  suspicions  to  him.    In  such  a 

18  case  it  is  for  the  commander  of  the  convoy  alone  to  investigate 

19  the  matter.    He  must  record  the  result  of  such  investigation  in 

20  a  report,  of  which  a  copy  is  handed  to  the  officer  of  the  warship. 

21  If,  in  the  opinion  of  the  commander  of  the  convoy,  the  facts 

22  shown  in  the  report  justify  the  capture  of  one  or  more  vessels, 

23  the  protection  of  the  convoy  must  be  withdrawn  from  such 

24  vessels. 

26  Chapter  VIII. — ^resistance  to  search. 

26  Article  63. 

27  Forcible  resistance  to  the  legitimate  exercise  of  the  right  of  stop- 

28  page,  search,  and  capture,  involves  in  all  cases  the  condemnation 

29  of  the  vessel.    The  cargo  is  liable  to  the  same  treatment  as  the 

80  cargo  of  an  enemy  vessel.     Goods  belonging  to  the  master 

81  or  owner  of  the  vessel  are  treated  as  enemy  goods. 
32  Chapter  IX. — compensation. 

88  Article  64. 

84  If  the  capture  of  a  vessel  or  of  goods  is  not  upheld  by  the  prize 

35  court,  or  if  the  prize  is  released  without  any  judgment  being 

86  given,  the  parties  interested  have  the  right  to  compensation, 

87  unless  there  were  good  reasons  for  capturing  the  vessel  or  good*?. 
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1  Final  Provimonb. 

2  Abticia  65. 

8       The  provisions  of  the  present  Declaration  must  be  treated  as 

4  a  whole,  and  cannot  be  separated. 

5  Abticle  66. 

6  The  Signatory  Powers  undertake  to  insure  the  mutual  observ- 

7  ance  of  the  rules  contained  in  the  present  Declaration  in  any 

8  war  in  which  all  the  belligerents  are  parties  thereto.    They  will 

9  therefore  issue  the  necessary  instructions  to  their  authorities  and 

10  to  their  armed  forces,  and  will  take  such  measures  as  may  be 

11  required  in  order  to  insure  that  it  will  be  applied  by  their  courts, 

12  and  more  particularly  by  their  prize  courts. 
18  ARncLB  67. 

14  The  present  Declaration  shall  be  ratified  as  soon  as  possible. 

15  The  ratifications  shall  be  deposited  in  London. 

16  The  firstr  deposit  of  ratifications  shall  be  recorded  in  a  Protocol 

17  signed  by  the  Representatives  of  the  Powers  taking  part  therein, 

18  and  by  His  Britannic  Majesty's  Principal  Secretary  of  State  for 

19  Foreign  Affairs. 

20  The  subsequent  deposits  of  ratifications  shall  be  made  by 

21  means  of  a  written  notification  addressed  to  the  British  Govem- 

22  ment,  and  accompanied  by  the  instrument  of  ratification. 

28        A  duly  certified  copy  of  the  Protocol  relating  to  the  first  deposit 

24  of  ratifications,  and  of  the  notifications  mentioned  in  the  pre- 

25  ceding  paragraph  as  well  as  of  the  instruments  of  ratification 

26  which  accompany  them,  shall  be  immediately  sent  by  the  British 

27  Government,  through  the  diplomatic  channel,  to  the  Signatory 

28  Powers.    The  said  Government  shall,  in  the  cases  contemplated 

29  in  the  preceding  paragraph,  inform  them  at  the  same  time  of 

80  the  date  on  which  it  received  the  notification. 

81  Article  68. 

82  The  present  Declaration  shall  take  effect,  in  the  case  of  the 
88  Powers  which  were  parties  to  the  first  deposit  of  ratifications, 

84  sixty  days  after  the  date  of  the  Protocol  recording  such  deposit, 

85  and,  in  the  case  of  the  Powers  which  shall  ratify  subsequently, 

86  sixty  days  after  the  notification  of  their  ratification  shall  have 
37  been  received  by  the  British  Government. 
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1  Article  69. 

2  In  the  event  of  one  of  the  Signatory  Powers  wishing  to  de- 
8  nounce  the  present  Declaration,  such  denunciation  can  only  be 
4  made  to  take  effect  at  the  end  of  a  period  of  twelve  years,  begin- 
6  ning  sixty  days  after  the  first  deposit  of  ratifications,  and, 

6  after  that  time,  at  the  end  of  successive  periods  of  six  years, 

7  of  which  the  first  will  begin  at  the  end  of  the  period  of  twelve 

8  years. 

9  Such  denunciation  must  be  notified  in  writing,  at  least  one  year 

10  in  advance,  to  the  British  Government,  which  shall  inform 

11  all  the  other  Powers. 

12  It  will  only  operate  in  respect  of  the  denouncing  Power. 
18  Article  70. 

14  The  Powers  represented  at  the  London  Naval  Conference 

15  attach  particular  importance  to  the  general  reco^ition  of  the 

16  rules  which  they  have  adopted,  and  therefore  express  the  hope 

17  that  the  Powers  which  were  not  represented  there  will  accede  to 

18  the  present  Declaration.    They  request  the  British  Government 

19  to  invite  them  to  do  so. 

20  A  Power  which  desires  to  accede  shall  notify  its  intention  in 

21  writing  to  the  British  Government,  and  transmit  simultaneously 

22  the  act  of  accession,  which  will  be  deposited  in  the  archives  of 

23  the  said  Government. 

24  The  said  Government  shall  forthwith  transmit  to  all  the  other 

25  Powers  a  duly  certified  copy  of  the  notification,  together  with 

26  the  act  of  accession,  and  communicate  the  date  on  which  such 

27  notification  was  received.    The  accession  takes  effect  sixty  days 

28  after  such  date. 

29  In  respect  of  all  matters  concerning  this  Declaration,  acceding 

80  Powers  shall  be  on  the  same  footing  as  the  Signatory  Powers. 

81  Article  71. 

82  The  present  Declaration,  which  bears  the  date  of  the  26th 
38  February,  1909,  may  be  signed  in  London  up  till  the  30th  June, 

34  1909,  by  the  Plenipotentiaries  of  the  Powers  represented  at  the 

35  Naval  Conference. 

86  In  faith  whereof  the  Plenipotentiaries  have  signed  the  present 

87  Declaration,  and  have  thereto  affixed  their  seals, 

8  D--6a-2— vol  29 8 
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1  Done  at  London,  the  twenty-sixth  day  of  February,  one  thou- 

2  sand  nine  hundred  and  nine,  in  a  single  original,  which  shall 
8  remain  deposited  in  the  archives  of  the  British  Government, 
4  and  of  which  duly  certified  copies  shall  be  sent  through  the 
6  diplomatic  channel  to  the  Powers  represented  at  the  Naval 
6  Conference. 

(Here  follow  the  signatures.) 

lA$t  of  iignatures  appended  to  the  Declaration  o/  February  26,  1909,  up  to 

March  20,  1909. 
For  Germany: 

Kbobge. 
For  the  United  States  of  America : 

C  H.  Stockton. 
Geobqe  Gbafioh  Wn^soN. 
For  Austria-Hungary: 

C  DUMBA. 

For  France: 

L.  Renault. 
Wot  Great  Britain : 

Desabt. 
I^r  tile  Netberlanda: 

J.  A.   ROELL. 

L.   H.   RUTSSENAEBS. 
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No.  18. 

GBJIBBAL  REPORT   PRESENTED    TO    THE   NAVAL   CONFERENCE   ON 
BEHALF  OF  ITS  DRAFTING  COMMITTEE: 

[Translation.]  > 

^  On  the  27th  February,  1908,  the  British  Government  addressed  a 
circular  to  various  powers  inviting  them  to  meet  at  a  conference  with 
the  object  of  reaching  an  agreement  as  to  the  definition  of  the  gener- 
ally recognized  principles  of  international  law  in  the  sense  of  article 
7.  paragraph  2,  of  the  convention  signed  at  The  Hague  on  the  18th 
October,  1907,  for  the  establishment  of  an  international  prize  court. 
This  agreement  appeared  necessary  to  the  British  Government  on 
account  of  certain  divereences  of  view  which  had  become  apparent 
at  the  second  peace  conference  in  connection  with  the  settlement  of 
various  important  questions  of  international  maritime  law  in  time 
of  war.  The  existence  of  these  divergent  views  might,  it  seemed, 
render  difficult  the  acceptance  of  the  international  prize  court,  as 
the  power  of  this  court  would  be  the  more  extended  in  proportion 
as  the  rules  to  be  applied  by  it  were  more  uncertain. 

The  British  Government  suggested  that  the  following  questions 
might  form  the  program  of  the  proposed  conference,  and  invited 
the  powers  to  express  their  views  regarding  them  in  preparatory 
memoranda : 

(a)  Ck>ntraband,  inclading  the  circimiBtaiices  under  which  particular  articles 
can  be  considered  as  contraband ;  the  ponaltieB  for  their  carriage ;  the  immunity 
of  a  ship  from  search  when  under  convoy ;  and  the  rules  with  regard  to  comijen- 
sation  where  vessels  have  been  seized,  but  have  been  found  in  fact  only  to  be 
cariTlng  innocmit  cargo. 

(&)  Blockade,  including  the  questions  as  to  the  locality  where  seizure  can  be 
eifected,  and  the  notice  that  is  necessary  before  a  ship  can  be  seized. 

(c)  The  doctrine  of  continuous  voyage  in  respect  both  of  contraband  and  of 
blockade. 

(d)  The  legality  of  the  destruction  of  neutral  vessels  prior  to  their  condemns- 
tkm  by  a  prize  court. 

(e)  The  rules  as  to  neutral  ships  or  persons  rendering  "unneutral  service** 
C assistance  hostile"). 

(/>  The  legality  of  the  conversion  of  a  merchant  vessel  into  a  warship  on  the 
high  seas. 

ig)  The  rules  as  to  the  transfer  of  merchant  vessels  from  a  belligerent  to  a 
neutral  flag  during  or  in  contemplation  of  hostilities. 

(h)  The  question  whether  the  nationality  or  the  domicile  of  the  owner  should  be 
adopted  as  the  dominant  factor  in  deciding  whether  property  is  enemy  property. 

The  invitations  were  accepted,  and  the  conference  met  on  the  4th 
December  last.    The  British  Government  had  been  so  good  as  to 


iThls  committee  consists  of  Messrs.  Kriege  (Germany),  WUson  (United  States  of 
America),  Dnmba  (Aastria-Hnngary),  Estrada  (Spain),  Renaalt  (France),  Reporter, 
Horst  (Great  Britain),  Ricci-Busatti  (Italy),  Salcamoto  (Japan),  Ruyssenaers  (Nether- 
Bmnds),  Baron  Tanbe  (Rnssia). 

'For  tlie  original  French  text  of  the  report  see  Parliamentary  Paper  " Miscellaneoua 
No.  6  (1909)."  p.  842.  *        i- 
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assist  its  deliberations  by  presenting  a  collection  of  papers  which 
quickly  became  known  among  us  by  the  name  of  the  Red  Book,  and 
which,  after  a  short  introduction,  contains  a  '^  statement  of  the  views 
expressed  by  the  powers  in  their  memoranda,  and  observations 
intended  to  serve  as  a  basis  for  the  deliberations  of  the  conference.'' 
These  are  the  "  bases  of  discussion  "  which  served  as  a  starting  point 
for  the  examination  of  the  chief  questions  of  existing  international 
maritime  law.  The  conference  could  not  but  express  its  gratitude 
for  this  valuable  preparatory  work,  which  was  of  great  assistance  to 
it.  It  made  it  possible  to  observe,  in  the  first  place,  that  the  diver- 
gences in  the  practices  and  doctrines  of  the  different  countries  were 
perhaps  less  wide  than  was  generally  believed,  that  the  essential  ideas 
were  often  the  same  in  all  countries,  and  that  the  methods  of  applica- 
tion alone  varied  with  traditions  or  prejudices,  with  permanent  or 
accidental  interests.  It  was  therefore  possible  to  extract  a  common 
element  which  it  could  be  agreed  to  recommend  for  uniform  appli- 
cation. This  is  the  end  to  which  the  efforts  of  the  different  delega- 
tions tended,  and  they  vied  with  one  another  in  their  zeal  in  the 
search  for  the  grouncis  of  a  common  understanding.  Their  efforts 
were  strenuous,  as  is  shown  by  the  prolonged  discussions  of  the  con- 
ference, the  grand  committee,  and  the  examining  committees,  and 
by  the  numerous  proposals  which  were^  presented.  Sailors,  diplo- 
matists, and  jurists  cordially  cooperated  in  a  work  the  description  of 
which,  rather  than  a  final  estimate  of  its  essential  value,  is  the  object 
of  this  report,  as  our  impartiality  might  naturally  be  suspected. 

The  body  of  rules  contained  in  the  declaration,  which  is  the  result 
of  the  deliberations  of  the  naval  conference,  and  which  is  to  be  entitled 
"Declaration  Concerning  the  Laws  of  Naval  War,"  answers  well  to  the 
desire  expressed  by  the  British  Government  in  its  invitation  of  Feb- 
ruary, 1908.  The  questions  in  the  program  are  all  settled  except 
two,  with  regard  to  which  explanations  will  be  ^ven  later.  The 
solutions  have  been  extracted  from  the  various  views  or  practices 
which  prevail  and  represent  what  may  be  called  the  media  sententia. 
They  are  not  always  in  absolute  agreement  with  the  views  peculiar 
to  each  country,  but  they  shock  the  essential  ideas  of  none.  Thejr 
must  not  be  examined  separately,  but  as  a  whole;  otherwise  there  is 
a  risk  of  the  most  serious  misunderstandings.  In  fact,  if  one  or  more 
isolated  rules  are  examined  either  from  the  belligerent  or  the  neutral 
point  of  view,  the  reader  may  find  that  the  interests  with  which  he  is 
especially  concerned  are  jeopardized  by  the  adoption  of  these  rules. 
But  they  have  another  side.  The  work  is  one  of  compromise  and 
mutual  concessions.    Is  it,  as  a  whole,  a  good  one? 

We  confidently  hone  that  those  who  study  it  seriously  will  answer 
that  it  is.  The  declaration  puts  uniformity  and  certainty  in  the 
place  of  the  diversity  and  obscurity  from  which  international  rela- 
tions have  too  long  suffered.  The  conference  has  tried  to  reconcile 
in  an  equitable  and  practical  way  the  rights  of  belligerents  with 
those  of  neutral  commerce;  it  consists  of  powers  whose  conditions, 
from  the  political,  economic,  and  geographical  points  of  view,  vary 
considerably.  There  is  therefore  reason  to  suppose  that  the  rules 
on  which  these  powers  have  agreed  take  sufficient  account  of  the 
different  interests  involved,  and  hence  may  be  accepted  without 
objection  by  all  the  others. 
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The  preamble  of  the  declaration  summarizes  the  general  ideas  just 
set  fortn. 

Having  regard  to  the  terms  in  which  the  British  Government  invited  various 
powers  to  meet  in  conference  In  order  to  arrive  at  an  agreement  as  to  what  are 
the  generally  recognized  rules  of  international  law  within  the  meaning  of  article 
7  of  the  convention  of  the  18th  October,  1907,  relative  to  the  establishment  of 
an  international  prize  court 

Recognizing  ail  the  advantages  which  an  agreement  as  to  the  said  rules  would 
present  in  the  unfortunate  event  of  a  naval  war,  both  as  regards  peaceful  com- 
merce, and  as  regards  the  beUigeroits  and  their  diplomatic  relations  with 
neutral  governments. 

Having  regard  to  the  divergence  often  found  in  the  methods  by  which  it  is 
sought  to  apply  in  practice  the  general  principles  of  international  law. 

Animated  by  the  desire  to  insure  henceforward  a  greater  measure  of  uniform- 
ity in  this  respect. 

Hoping  that  a  work  so  important  to  the  common  welfare  wUl  meet  with 
geieral  approval. 

What  is  the  scope  of  application  of  the  rules  thus  laid  down? 
They  must  be  observed  in  the  relations  between  the  signatory  parties, 
since  those  parties  acknowledge  them  as  principles  of  recognized 
international  law  and,  besides,  expressly  bind  themselves  to  secure 
the  benefit  of  them  for  one  another.  Tne  signatory  powers  who  are 
or  will  be  parties  to  the  convention  establishing  the  international 
prize  court  will  have,  besides,  an  opportunity  of  having  these  rules 
applied  to  disputes  in  which  they  are  concerned,  whether  the  court 
regards  them  as  generally  recognized  rules,  or  takes  account  of  the 
pledge  given  to  observe  tnem.  It  is  moreover  to  be  hoped  that  these 
rules  wul  before  long  be  accepted  by  the  majority  of  States,  who  will 
reco^ize  the  advantage  of  substituting  exact  provisions  for  more  or 
less  indefinite  usages  which  tend  to  give  rise  to  controversy. 

It  has  been  said  above  that  two  points  in  the  program  of  the 
conference  were  not  decided. 

(1)  The  program  mentions  under  head  (/) :  The  legality  of  the 
conversion  of  a  merchant  vessel  into  a  warship  on  the  high  seas.  The 
conflicting  views  on  this  subject  which  became  apparent  at  the  con- 
ference of  The  Hague  in  1907,  have  recurred  at  tne  present  confer- 
ence. It  may  be  concluded,  both  from  the  statements  in  the  mem- 
oranda and  rrom  the  discussion,  that  there  is  no  generally  accepted 
rule  on  this  point,  nor  do  there  appear  to  be  any  precedents  which 
can  be  adduced.  Though  the  two  opposite  opinions  were  defended 
with  ffreat  warmth,  a  lively  desire  for  an  underatanding  was  expressed 
on  all  sides;  everybody  was  at  least  agreed  that  it  would  be  a  great 
advantage  to  put  an  end  to  uncertainty.  Serious  efforts  were  made 
to  do  justice  to  the  interests  espoused  by  both  sides,  but  these  unfor- 
tunately failed.  A  subsidiary  question  dependent  on  the  previous 
one,  on  which,  at  one  moment  it  appeared  possible  to  come  to  an 
agreement,  is  that  of  reconversion.  According  to  one  proposal  it 
was  to  be  laid  down  that  "  merchant  vessels  converted  into  warships 
can  not  be  reconverted  into  merchant  vessels  during  the  whole  course 
of  the  war."  The  rule  was  absolute  and  made  no  distinction  as 
regards  the  place  where  reconversion  could  be  effected;  it  was  dic- 
tated by  the  idea  that  such  conversion  would  always  have  disad- 
vantages^ would  be  productive  of  surprises,  and  lead  to  actual  frauds. 
As  unanimity  in  favor  of  this  proposal  was  not  forthcoming,  a  sub- 
sidiary one  was  brought  forward,  viz,  "  The  conversion  of  a  warship 
into  a  merchant  vessel  on  the  high  seas  is  forbidden  during  the  war." 
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The  case  had  in  view  was  that  a  warship  (generally  a  recently  con- 
verted merchant  vessel)  doflSng  its  character  so  as  to  be  able  freely 
to  revictual  or  refit  in  a  neutral  port  without  being  bound  by  the 
restrictions  imposed  on  warships.  Will  not  the  position  of  the  neu- 
tral State  between  two  belligerents  be  delicate,  and  will  not  such 
State  expose  itself  to  reproach  whether  it  treats  the  newly  converted 
diip  as  a  merchant  vessel  or  as  a  warship?  Agreement  might  per- 
haps have  been  reached  on  this  proposal,  but  it  seemed  very  difficult 
.  to  deal  with  this  secondary  aspect  of  a  question  which  there  was  no 
hope  of  settling  as  a  whole.  This  was  the  decisive  reason  for  the 
rejection  of  all  proposals. 

The  question  of  conversion  on  the  high  seas  and  that  of  reconver- 
sion therefore  remain  open. 

2.  Under  head  (h)  the  British  program  mentions  the  question 
whether  the  nationality  or  the  domicDe  of  the  owner  should  be 
adopted  as  the  dominant  factor  in  deciding  whether  property  is 
enemy  property.  This  question  was  subjected  to  a  searching  examina- 
tion by  a  special  committee,  which  had  to  acknowledge  the  uncertainty 
of  actual  practice;  it  was  proposed  to  put  an  end  to  this  by  the 
following  provisions: 

The  neutral  or  enemy  character  of  goods  found  on  board  an  enemy  vessel  is 
determined  by  the  neutral  or  enemy  nationality  of  their  owner,  or,  if  he  is  of 
no  nationality  or  of  double  nationality  (i.  e.,  both  neutral  and  enemy),  by  his 
domicile  in  a  neutral  or  enemy  country;  provided  that  goods  belonging  to  a 
limited  liability  or  Joint  stock  company  are  considered  as  neutral  or  enemy 
according  as  the  company  has  its  headquarters  in  a  neutral  country. 

Unanimity  not  being  forthcoming,  these  provisions  remained  with- 
out effect. 

We  now  reach  the  explanation  of  the  declaration  itself,  on  which 
we  shall  try,  by  summarizing  the  reports  already  approved  by  the 
conference,  to  give  an  exact  and  uncontroversial  commentary;  this, 
when  it  has  become  an  official  commentary  by  receiving  the  approval 
of  the  conference,  may  serve  as  a  guide  to  the  different  authorities — 
administrative,  military,  and  judicial — who  may  be  called  on  to 
apply  it. 

PBELIMINABT  PROVISION. 

The  signatory  powers  are  agreed  that  the  rules  contained  in  the  fol- 
lowing chapters  correspond  in  substance  with  the  generally  recog- 
nized principles  of  international  law. 

This  provisions  dominates  all  the  rules  which  follow.  Its  spirit  has 
been  indicated  in  the  general  remarks  to  be  found  at  the  beginning 
of  this  report.  The  purpose  of  the  conference  has,  above  all,l)een  to 
note,  to  define,  and,  where  needful,  to  complete  what  might  be  con- 
sidered as  customary  law. 

Chapter  I. — Blockade  in  Time  of  War. 

Blockade  is  here  regarded  solely  as  an  operation  of  war,  and  there 
is  no  intention  of  touching  in  any  way  on  what  is  called  "  pacific  " 
blockade. 

Abticle  1. — A  blockade  must  not  extend  beyond  the  ports  and  coasts  belonging 
to  or  occupied  by  the  enemy. 

Blockade,  as  an  operation  of  war,  can  be  directed  by  a  belligerent 
only  against  his  adversary.    This  very  simple  rule  is  laid  down  at 
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the  start,  but  its  full  scope  is  apparent  only  when  it  is  read  in  con* 
nection  with  article  18. 

Ajrr.  2.  In  accordance  with  tlie  declaration  of  Paris  of  1856,  a  blockade,  in 
order  to  be  binding;  must  be  effectiye — ^that  is  to  say,  it  mast  be  maintained  1^ 
a  force  sufficient  really  to  prevent  access  to  the  enemy  coast  line. 

The  first  condition  necessary  to  render  a  blockade  binding  is  that 
it  should  be  effective.  There  has  been  universal  agreement  on  this 
subject  for  a  lon^  time.  As  for  the  definition  of  an  effective  block- 
ade, we  thought  that  we  had  only  to  adopt  the  one  to  be  found  in  the 
declaration  of  Paris  of  the  16th  April,  1856,  which,  conventionallyi 
binds  a  great  number  of  States,  and  is  in  fact  accepted  by  the  rest 

Abt.  8.  The  question  whether  a  blockade  is  effective  is  a  question  of  Caot 

It  is  easily  to  be  understood  that  difficulties  often  arise  on  the 
question  whether  a  blockade  is  effective  or  not;  opposing  interests 
are  at  stake.  The  blockading  belligerent  wishes  to  economize  his 
efforts,  and  neutrals  desire  their  trade  to  be  as  little  hampered  as  pos- 
sible. Diplomatic  protests  have  sometimes  been  made  on  this  sub- 
ject. The  point  may  be  a  delicate  one,  because  no  absolute  rule  can 
be  laid  down  as  to  the  number  and  position  of  the  blockading  ships. 
All  depends  on  matters  of  fact  and  geographical  conditions.  In  one 
<^i8e  a  single  ship  will  suffice  to  blockade  a  port  as  effectively  as  pos- 
sible, whereas  in  another  a  whole  fleet  may  not  be  enough  really  to 
prevent  access  to  one  or  more  ports  declared  to  be  blockaded.  It  is 
therefore  essentially  a  question  of  fact,  to  be  decided  on  the  merits 
of  each  case,  and  not  according  to  a  formula  drawn  up  beforehand. 
Who  shall  decide  it?  The  judicial  authority.  This  will  be,  in  the 
first  place,  the  national  tribunal  which  is  called  on  to  pronounce  as 
to  the  validity  of  the  prize  and  which  the  vessel  capture  for  breach 
of  blockade  can  ask  to  declare  the  capture  void,  because  the  blocteule, 
not  being  effective,  was  not  binding.  This  resort  has  id  ways  existed; 
it  may  not  always  have  given  satisfaction  to  the  i)owers  concerned, 
because  they  may  have  thoiight  that  the  national  tribunal  was  rather 
naturally  led  to  consider  e^ctive  the  blockade  declared  to  be  so  by 
its  government  But  when  the  international  prize  court  convention 
comes  into  force  there  will  be  an  absolutely  impartial  tribunal,  to 
which  neutrals  may  apply)  and  which  will  decide  whether,  in  a  given 
case,  the  blockade  was  enective  or  not.  The  possibility  of  this  resort, 
besides  allowing  certain  injustices  to  be  redressed,  will  most  likely 
have  a  preventive  effect,  in  that  a  government  will  take  care  to  estab- 
lish its  olockades  in  such  a  way  that  their  effect  can  not  be  annulled 
by  decisions  which  would  inflict  on  it  a  heavy  loss.  The  full  scope  of 
article  3  is  thus  seen  when  it  is  understood  that  the  question  with 
which  it  deals  must  be  settled  by  a  court.  The  foregoing  explanaticm 
is  inserted  in  the  report  at  the  request  of  the  committee,  in  order  to 
remove  all  possibility  of  misunderstanding. 

Abt.  4.  A  blockade  is  not  regarded  as  raised  if  the  blockading  force  is  tampe- 
rarUy  withdrawn  on  account  of  stress  of  weather. 

It  is  not  enough  for  a  blockade  to  be  established ;  it  must  be  main- 
tained. If  it  is  raised  it  may  be  reestablished,  but  this  req^uires  the 
observance  of  the  same  formalities  as  though  it  were  established  for 
the  first  time.  By  tradition,  a  blockade  is  not  regarded  as  raised 
when  it  is  in  consequence  of  stress  of  weather  that  the  blockading 
forces  are  temporarily  withdrawn.    This  is  laid  down  in  article  4. 
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ft  must  be  considered  limitative  in  the  sense  that  stress  of  weather 
is  the  only  form  of  compulsion  which  can  be  -alleged.  If  the  block- 
ading forces  were  withdrawn  for  any  other  reason,  the  blockade 
would  be  regarded  as  raised,  and,  if  it  were  resumed,  articles  12  (last 
rule)  and  13  would  apply. 

Abt.  5.  A  blockade  must  be  applied  impartiaUy  to  the  ships  of  all  nations. 

Blockade,  as  an  operation  of  lawful  warfare,  must  be  respected  by 
neutrals  in  so  far  as  it  really  remains  an  operation  of  war  which  has 
the  object  of  interrupting  all  conmiercial  relations  with  the  blockaded 
port.  It  may  not  be  made  the  means  of  allowing  a  belligerent  to 
favor  the  vessels  of  certain  nations  by  letting  them  pass.  This  is 
the  point  of  article  5. 

Abt.  6.  The  commander  of  a  blockading  force  may  give  permission  to  a  war- 
ship to  enter,  and  subsequently  to  leave,  a  blockaded  port. 

Does  the  prohibition  which  applies  to  all  merchant  vessels  apply 
also  to  warships?  No  definite  reply  can  be  given.  The  commander 
of  the  blockading  forces  may  think  it  useful  to  cut  off  all  conmiunica- 
tion  with  the  blockaded  place  and  refuse  SLCcess  to  neutral  warships; 
no  rule  is  imposed  on  him.  If  he  lets  them  in,  it  is  as  a  matter  of  cour- 
tesy.  If  a  rule  has  been  drawn  up  merely  to  lay  down  this,  it  is  in 
oraer  that  it  may  not  be  claimed  that  a  blockade  has  ceased  to  be 
effective  on  account  of  leave  granted  to  such  and  such  neutral  war- 
ships. 

The  blockading  conmiander  must  act  impartially,  as  stated  in 
article  5.  Nevertneless,  the  mere  fact  that  he  has  let  a  warship  pass 
does  not  oblige  him  to  let  pass  all  neutral  warships  which  may  come. 
It  is  question  of  judgment.  The  presence  of  a  neutral  warship  in  a 
blockaded  port  may  not  have  the  same  consequences  at  all  stages  of 
the  blockade,  and  the  commander  must  be  left  free  to  judge  whether 
he  can  be  courteous  without  making  any  sacrifice  of  his  military 
interests. 

Art.  7.  In  circumstances  of  distress,  acknowledged  by  an  officer  of  the  block- 
ading force,  a  neutral  vessel  may  enter  a  place  under  blockade,  and  subsequently 
leave  it,  provided  that  she  has  neither  discharged  nor  shipped  any  cargo  there. 

Distress  can  explain  the  entrance  of  a  neutral  vessel  into  a  block- 
aded place,  for  instance,  if  she  is  in  want  of  food  or  water,  or  needs 
immediate  repairs.  As  soon  as  her  distress  is  acknowledged  by  an 
authority  of  the  blockading  force,  she  may  cross  the  line  ofmockade ; 
it  is  not  a  favor  which  she  has  to  ask  of  the  himianity  or  courtesy  of 
the  blockading  authority.  The  latter  may  deny  the  state  of  distress 
but  when  once  it  is  proved  to  exist,  the  consequence  follows  of  itself. 
The  vessel  which  has  thus  entered  the  blockaded  port  will  not  be 
obliged  to  remain  there  for  the  whole  duration  of  the  blockade :  she 
may  leave  as  soon  as  she  is  fit  to  do  so,  when  she  has  obtained  the  food 
or  water  which  she  needs,  or  when  she  has  been  repaired.  But  the 
leave  granted  to  her  must  not  be  made  an  excuse  for  commercial 
transactions;  therefore  she  is  forbidden  to  discharge  or  ship  any 
cargo. 

It  is  needless  to  say  that  a  blockading  squadron  which  insisted  on 
preventing  a  vessel  in  distress  from  passing,  might  do  so  if  she 
afforded  her  the  help  which  she  needed. 

Art.  8.  A  blockade,  in  order  to  be  binding,  must  be  declared  in  accordance 
with  article  9,  and  notified  in  accordance  with  articles  11  and  16. 
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Independently  of  the  condition  pr^scHbed.'hy  the  declaration  of 
Paris  tnat  it  must  be  effective,  a  blockade,  i9.*p<s. binding,  must  be 
declared  and  notified.  Article  8  confines  itself  to.  laying  dpwn  the 
principle  which  is  applied  by  the  following  articles.         /     /.-*'.•  .. 

To  remove  all  possibility  of  misunderstanding  it  is  enough  toAli^ne: 
clearly  the  meaning  of  these  two  expressions,  which  will  frequent]^: 
be  used.    The  declaration  of  blockade  is  the  act  of  the  competent* 
authority  (a  government  or  commander  of  a  squadron)  stating  that 
a  blockade  is,  or  is  about  to  be^  established  under  conditions  to  be 
specified  (art  9).    The  notification  is  the  fact  of  bringing  the  decla- 
ration of  blockade  to  the  knowledge  of  the  neutral  powers  or  of 
certain  authorities  (art.  11). 

These  two  things— declaration  and  notification — ^will  in  most  cases 
be  done  previously  to  the  enforcement  of  the  rules  of  blockade,  that 
is  to  say,  to  the  real  prohibition  of  passage.  Nevertheless,  as  we 
shall  see  later,  it  is  sometimes  possible  for  passage  to  be  forbidden 
by  the  very  fact  of  the  blockade  which  is  brought  to  the  knowledge 
of  a  vessel  approaching  a  blockaded  port  by  means  of  a  notification 
which  is  special,  whereas  the  notification  wmch  has  just  been  defined, 
and  which  is  spoken  of  in  article  11,  is  of  a  general  character. 

Abt.  9.  A  declaration  of  blockade  Is  made  either  by  the  blockading  power  or 
by  the  naval  authorities  acting  in  its  name. 
It  specifies — 

(1)  The  date  when  the  blockade  begins. 

(2)  The  geographical  limits  of  the  coast  line  ander  blockade. 
(8)  The  period  within  which  neutral  vessels  may  come  out 

The  declaration  of  blockade  in  most  cases  emanates  from  the  bel- 
ligerent government  itself.  That  government  may  have  left  the 
commander  of  its  naval  forces  free  himself  to  declare  a  blockade 
according  to  the  circumstances.  There  will  not,  perhaps,  be  as 
much  reason  as  formerly  to  give  this  discretion,  because  of  the  ease 
and  rapidity  of  communication.  This,  being  merely  an  internal 
question,  matters  little. 

The  declaration  of  blockade  must  si)ecify  certain  points  which  it  is 
in  the  interest  of  neutrals  to  know,  in  order  to  be  aware  of  the  extent 
of  their  obligations.  The  moment  from  which  it  is  forbidden  to 
communicate  with  the  blockaded  place  must  be  exactly  known.  It  is 
important,  as  affecting  the  obligations  both  of  the  blockading  power 
and  of  neutrals,  that  there  should  be  no  uncertainty  as  to  the  places 
really  blockaded.  Finally,  the  custom  has  long  been  established  of 
allowing  neutral  vessels  which  are  in  the  blockaded  port  to  leave  it 
This  custom  is  here  confirmed,  in  the  sense  that  the  blockading  power 
must  allow  a  period  within  which  vessels  may  leave;  the  length  of 
this  period  is  not  fixed,  because  it  clearly  depends  on  very  varying 
circumstances,  but  it  is  understood  that  the  period  should  be  reason- 
able. 

Abt.  10.  If  the  operations  of  the  blockading  power,  or  of  the  naval  authorities 
acting  in  its  name,  do  not  tally  with  the  particulars,  which,  in  accordance  with 
article  9  (1)  and  (2),  must  be  inserted  in  the  declaration  of  blockade,  the 
declaration  is  void,  and  a  new  declaration  is  necessary  in  order  to  make  the 
blockade  operative. 

The  object  of  this  article  is  to  insure  the  observance  of  article  9. 
Supposing  the  declaration  of  blockade  contains  statements  which 
do  not  taffy  with  the  actual  facts;  it  states  that  the  blockade  began,  or 
will  begin,  on  such  a  day,  whereas,  in  fact,  it  only  began  severS  days 
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later.  Its  geograjjbicarinints  ^re  inaccurately  given;  they  are  wider 
than  those,  witbrn'-wjiiph  the  blockading  forces  are  operating.  What 
shall  be.thfe  ssmctfoh?  The  nullity  of  the  declaration  of  blockade, 
whicV^X^y^ts  it  from  being  operative.  If  then,  in  such  a  case,  a 
:nei^il-\fessel  is  captured  for  breach  of  blockade,  she  can  refer  to 
•t3le*nullity  of  the  declaration  of  blockade  as  a  plea  for  the  nullity  of 
*the  capture;  if  her  plea  is  rejected  by  the  national  tribunal,  she  can 
appeal  to  the  international  court. 

To  avoid  misunderstandings,  the  simificance  of  this  provision  must 
be  noticed.  The  declaration  states  that  the  blockade  begins  on  the 
1st  of  February ;  it  really  only  begins  on  the  8th.  It  is  needless  to 
say  that  the  declaration  had  no  effect  from  the  1st  to  the  8th,  b^tMiuse 
at  that  time  there  was  no  blockade  at  all;  the  declaration  states  a 
fact,  but  does  not  take  the  place  of  one.  The  rule  goes  further:  The 
declaration  shall  not  even  oe  operative  from  the  8th  onward ;  it  is 
definitely  void,  and  another  must  be  made. 

There  is  no  question  here  of  cases  where  article  9  is  disregarded 
by  neglect  to  allow  neutral  vessels  in  the  blockaded  port  time  to 
leave  it  The  sanction  could  not  be  the  same.  There  is  no  reason 
to  annul  the  declaration  as  regards  neutral  vessels  wishing  to  enter 
the  blockaded  port  A  special  sanction  is  needed  in  that  case,  and 
it  is  provided  by  article  16,  paragraph  2. 

Abt.  11.  A  declaration  of  blockade  is  notified — 

(1)  To  neutral  powers,  by  the  blockading  power  by  means  of  a  communica- 
tion addressed  to  the  governments  direct,  or  to  their  representatives  accredited 
to  it 

(2)  To  the  local  authorities,  by  the  officer  commanding  the  blockading  force. 
The  local  authorities  will,  in  turn,  inform  the  foreign  cobsular  officers  at  the 
port  or  on  the  coast  line  uuder  blockade  as  soon  as  possible. 

A  declaration  of  blockade  is  not  valid  unless  notified.  The  observ- 
ance of  a  rule  can  only  be  required  by  those  who  have  the  opportunity 
of  knowing  it. 

Two  notifications  must  be  made : 

1.  The  first  is  addressed  to  neutral  powers  by  the  belligerent  power, 
which  communicates  it  to  the  governments  themselves  or  to  their 
representatives  accredited  to  it.  The  communication  to  the  govern- 
ments will  in  most  cases  be  made  through  the  diplomatic  agents;  it 
might  happen  that  a  belligerent  had  no  diplomatic  relations  with  a 
neutral  country;  he  will  then  address  itself,  ordinarilv  by  telegraph, 
directly  to  the  government  of  that  country.  It  is  the  duty  of  the 
neutral  governments  advised  of  the  declaration  of  blockade  to  take 
the  necessary  measures  to  dispatch  the  news  to  the  different  parts  of 
their  territory,  especially  their  ports. 

2.  The  second  notification  is  made  by  the  commander  of  the  block- 
ading force  to  the  local  authorities.  These  must  inform,  as  soon  as 
possible,  the  foreign  consuls  residing  at  the  blockaded  place  or  on  the 
blockaded  coast  line.  These  authorities  would  be  responsible  for  the 
neglect  of  this  obligation.  Neutrals  might  suffer  loss  from  the  fact 
of  not  having  been  informed  of  the  blockade  in  sufficient  time. 

Abt.  12.  The  rules  as  to  declaration  and  notification  of  blockade  apply  to 
cases  where  the  limits  of  a  blockade  are  extended,  or  where  a  blockade  is 
reestablished  after  having  been  raised. 

Supposing  a  blockade  is  extended  beyond  its  original  limits,  as 
regards  the  new  part,  it  is  a  new  blockade  and,  in  consequence,  the 
rules  as  to  declaration  and  notification  must  be  applied  to  it.    The 
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same  is  true  in  cases  where  a  blockade  is  reestablished  after  having 
been  raised ;  the  fact  that  a  blockade  has  already  existed  in  the  same 
locality  must  not  be  taken  into  account. 

Art.  13.  The  voluntary  raising  of  a  blockade,  ad  also  any  restriction  In  the 
limits  of  a  blockade,  must  be  notified  In  the  manner  prescribed  by  article  11. 

If  it  is  indispensable  to  know  of  the  establishment  of  a  blockade, 
it  would  at  least  be  useful  for  the  public  to  be  told  of  its  raising,  since 
it  puts  an  end  to  the  restrictions  imposed  on  the  relations  of  neutrals 
with  the  blockaded  port.  It  has  therefore  been  thought  fit  to  ask 
the  power  which  raises  a  blockade  to  make  known  the  fact  in  the 
form  in  which  it  has  notified  the  establishment  of  the  blockade.  (Art. 
11.)  Only  it  must  be  observed  that  the  sanction  could  not  be  the 
same  in  the  two  cases.  To  insure  the  notification  of  the  declaration 
of  blockade  there  is  a  direct  and  adequate  sanction;  an  unnotified 
blockade  is  not  binding.  In  the  case  of  the  raising  there  can  be  no 
parallel  to  this.  The  public  will  really  gain  by  the  raising,  even 
without  being  told  of  it  officially.  The  blockading  power  which  did 
not  notify  the  raising  would  expose  itself  to  diplomatic  remonstrances 
on  the  OTOund  of  the  nonfulfillment  of  an  international  duty.  This 
nonfulmlment  will  have  more  or  less  serious  consequences,  according 
to  circumstances.  Sometimes  the  raising  of  the  blockade  will  really 
have  become  known  at  once,  and  official  notification  would  add 
nothing  to  this  effective  publicity. 

It  is  needless  to  add  that  only  the  voluntary  raising  of  a  blockade 
is  here  in  question;  if  the  blockading  force  has  been  driven  off  by 
the  arrival  of  enemy  forces,  it  can  not  be  held  bound  to  make  known 
its  defeat,  which  its  adversary  will  undertake  to  do  without  delay. 
Instead  of  raising  a  blockade,  a  belligerent  may  confine  himself  to 
restricting  it ;  he  only  blockades  one  port  instead  of  two.  As  regards 
the  port  which  ceases  to  be  included  in  the  blockade,  it  is  a  case  of 
voluntary  raising,  and  consequently  the  same  rule  applies. 

Abt.  14.  The  liability  of  a  neutral  vessel  to  capture  for  breach  of  blockade  is 
ccmtingent  on  her  knowledge,  actual  or  presumptive,  of  the  blockade. 

For  a  vessel  to  be  liable  to  capture  for  breach  of  blockade,  the  first 
condition  is  that  she  must  be  aware  of  the  blockade,  because  it  is 
not  just  to  punish  some  one  for  breaking  a  rule  which  he  does  not 
know.  Nevertheless,  there  are  circumstances  in  which,  even  in  the 
absence  of  proof  of  actual  knowled^,  knowledge  may  be  presumed, 
the  right  oi  rebutting  this  presumption  being  always  reserved  to  the 
party  concerned.     (Art.  15.) 

Art.  15.  Failing  proof  to  the  contrary,  knowledge  of  the  blockade  is  pre- 
sumed if  the  vessel  left  a  neutral  port  subsequently  to  the  notification  of  the 
blockade  to  the  power  to  which  such  port  belongs,  provided  that  such  notlfica- 
tioQ  was  made  in  sufficient  time. 

A  vessel  has  left  a  neutral  port  subsequentlv  to  the  notification  of 
the  blockade  made  to  the  powers  to  which  tne  port  belongs.  Was 
this  notification  made  in  sufficient  time;  that  is  to  say,  so  as  to  reach 
the  port  in  question,  where  it  had  to  be  published  by  the  port  authori- 
ties? That  is  a  question  of  fact  to  be  examined.  If  it  is  settled 
affirmatively,  it  is  natural  to  suppose  that  the  vessel  was  aware  of  the 
blockade  at  the  time  of  her  aeparture.  This  presumption  is  not, 
however,  absolute,  and  the  right  to  adduce  proof  to  the  contrary  is 
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reserved.    It  is  for  the  incriminated  vessel  to  furnish  it  by  showing 
that  circumstances  existed  which  explain  her  ignorance. 

Abt.  16.  If  a  vessel  approaching  a  blockaded  port  has  no  knowledge,  actual 
or  presumptiye,  of  the  blockade,  the  notification  must  be  made  to  the  vessel 
itself  by  an  officer  of  one  of  the  ships  of  the  blockading  force.  This  notifica- 
tiOD  should  be  entered  in  the  vessers  log  book,  and  must  state  the  day  and  hour 
and  the  geographical  position  of  the  vessel  at  the  time. 

If  through  the  negligence  of  the  officer  commanding  the  blockading  force  no 
declaration  of  blockade  has  been  notified  to  the  local  authorities,  or  If  in  the 
declaration,  as  notified,  no  period  has  been  mentioned  within  which  neutral 
vessels  may  come  out,  a  neutral  vessel  coming  out  of  the  blockaded  port  must 
be  allowed  to  pass  free. 

A  vessel  is  supposed  to  be  approaching  a  blockaded  port  without  its 
being  possible  to  tell  whether  she  knows  or  is  presumed  to  know  of  the 
existence  of  the  blockade;  no  notification  in  the  sense  of  article  11 
has  reached  her.  In  that  case  a  special  notification  is  necessary  in 
order  that  the  vessel  may  be  duly  informed  of  the  fact  of  the  block- 
ade. This  notification  is  made  to  the  vessel  herself  by  an  officer  of  one 
of  the  war  ships  of  the  blockading  force,  and  is  entered  on  the  vessel's 
log  book.  It  may  be  made  to  the  vessels  of  a  convoyed  fleet  by  a  neu- 
tral war  ship  through  the  commander  of  the  convoy,  who  acknowl- 
edges receipt  of  it  and  takes  the  necessary  measures  to  have  the 
notification  entered  on  the  log  book  of  each  vessel.  The  entry  notes 
the  time  and  place  where  it  is  made,  and  the  names  of  the  blockaded 
places.  The  vessel  is  prevented  from  passing,  and  the  blockade  is 
thus  made  binding  for  her,  though  not  previously  notified ;  this  ad- 
verb is  therefore  omitted  in  article  8.  It  can  not  be  admitted  that  a 
merchant  vessel  should  claim  to  disregard  a  real  blockade,  and  to 
break  it  for  the  sole  reason  that  she  was  not  personally  aware  of  it. 
But,  though  she  may  be  prevented  from  passing,  she]^  may  only  be 
captured  when  she  tries  to  break  blockade  after  receiving  the  notifi- 
cation. This  special  notification  is  seen  to  play  a  very  small  part,  and 
must  not  be  confused  with  the  special  notification  absolutely  insisted 
on  by  the  practice  of  certain  navies. 

What  has  just  been  said  refers  to  the  vessel  coming  in.  The  ves- 
sel leaving  the  blockaded  port  must  also  be  considered.  If  a  regular 
notification  of  the  blockade  has  been  made  to  the  local  authorities 
(art.  11  (2)),  the  position  is  simple:  the  vessel  is,  or  is  presumed  to 
be,  aware  of  the  blockade,  and  is  therefore  liable  to  capture  in  case  she 
hi^  not  kept  to  the  period  for  leaving  allowed  by  the  blockading 
power.  But  it  may  happen  that  no  declaration  of  blockade  has  been 
notified  to  the  local  authorities,  or  that  that  declanition  has  contained 
no  mention  of  the  period  allowed  for  leaving,  in  spite  of  the  roile  pre- 
scribed by  article  9  (3|.  The  sanction  of  the  olockading  power's 
offense  is  that  the  vessel  must  be  allowed  to  go  free.  It  is  a  strong 
sanction,  which  corresponds  exactly  with  the  nature  of  the  offense 
conmiitted,  and  will  be  the  best  means  of  preventing  its  commission. 

It  is  needless  to  say  that  this  provision  only  concerns  vessels  to 
which  the  period  allowed  for  leaving  would  have  been  of  use — that  is 
to  say,  neutral  vessels  which  were  in  the  port  at  the  time  when  the 
blockade  was  established ;  it  has  nothing  to  do  with  vessels  which  are 
in  the  port  after  having  broken  blockade. 

The  commander  of  tne  blockading  squadron  may  always  repair 
his  omission  or  mistake,  make  a  notification  of  the  blockade  to  the 
local  authorities,  or  complete  that  which  he  has  already  made. 
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As  is  seen  from  these  explanations,  the  most  ordinary  case  is  as- 
sumed— that  in  which  the  absence  of  notification  implies  negligence 
on  the  part  of  the  commander  of  the  blockading  forces.  The  situa- 
tion is  clearly  altogether  changed  if  the  commander  has  done  all  in 
his  power  to  make  the  notification,  but  has  been  prevented  from 
doing  so  b^  lack  of  ffood  will  on  the  part  of  the  local  authorities, 
who  have  intercepted  all  communications  from  outside.  In  that 
case  he  can  not  be  forced  to  let  pass  vessels  which  wish  to  leave,  and 
which,  in  the  absence  of  the  prescribed  notification  and  of  presump- 
tive knowledge  of  the  blockade,  are  in  a  position  similar  to  that  con- 
templated in  article  16,  paragraph  1. 

Abt.  17.  Neutral  vessels  may  not  be  captured  for  breach  of  blockade  except 
within  the  area  of  operations  of  the  warships  detailed  to  render  the  blockade 
etrective. 

The  other  condition  of  the  liability  of  a  vessel  to  capture  is  that 
she  should  be  found  within  the  area  of  operations  of  the  warships 
detailed  to  make  the  blockade  effective;  it  is  not  enough  that  she 
should  be  on  her  way  to  the  blockaded  port. 

As  for  what  constitutes  the  area  of  operations,  an  explanation  has 
been  piven  which  has  been  universally  accepted,  and  is  quoted  here 
as  furnishing  the  best  commentary  on  the  rule  laid  down  by  article  17 : 

When  a  government  decides  to  undertake  blockading  operations  against  some 
part  of  the  enemy  coast  it  details  a  certain  number  of  warships  to  take  part  in 
the  blockade  and  intrusts  the  command  to  an  officer  whose  duty  is  to  use  them 
for  the  purpose  of  making  the  blockade  effective.  The  commander  of  the  naval 
force  thus  formed  posts  the  ships  at  his  disposal  according  to  the  line  of  the 
coast  and  the  geographical  position  of  the  blockaded  places  and  instructs  each 
ship  as  to  the  part  which  she  has  to  play,  and  especially  as  to  the  zone  which 
she  is  to  watch.  All  the  zones  watched  taken  together,  and  so  organized  as  to 
make  the  blockade  effective,  form  the  area  of  operations  of  the  blockading  naval 
force. 

The  area  of  operations  so  constituted  is  intimately  connected  with  the 
effectiveness  of  the  blockade  and  also  with  the  number  of  ships  employed  on  it 

Cases  may  occur  in  which  a  single  ship  will  be  enough  to  keep  a  blockade 
effective — for  instance,  at  the  entrance  of  a  port  or  at  the  mouth  of  a  river  with 
a  small  estuary,  so  long  as  circumstances  allow  the  blockading  ship  to  stay  near 
enough  to  the  entrance.  In  that  case  the  area  of  operations  is  itself  near  the 
coast  But  on  the  other  hand,  if  circumstances  force  her  to  remain  far  off, 
one  ship  may  not  be  enough  to  secure  effectiveness,  and  to  maintain  this  she 
will  then  have  to  be  supported  by  others.  From  this  cause  the  area  of  opera- 
tions become  wider  and  extends  farther  from  the  coast  It  may  therefore  vary 
with  circumstances  and  with  the  number  of  blockading  ships,  but  it  will  always 
be  limited  by  the  condition  that  effectiveness  must  be  assured. 

It  does  not  seem  possible  to  fix  the  limits  of  the  area  of  operations  in  definite 
figures  any  more  than  to  fix  beforehand  and  definitely  the  numtier  of  ships  neces- 
sary to  assure  the  effectiveness  of  any  blockade.  These  points  must  be  settled 
according  to  circumstances  in  each  particular  case  of  a  blockade.  This  might 
perhaps  be  done  at  the  time  of  making  the  declaration. 

It  is  clear  that  a  blockade  wUl  not  be  established  in  the  same  way  on  a 
defenseless  coast  as  on  one  possessing  all  modem  means  of  defense.  In  the 
latter  case  there  could  be  no  question  of  enforcing  a  rule  such  as  that  which 
formerly  required  that  ships  should  be  stationary  and  sufficiently  close  to  the 
blockaded  places;  the  position  would  be  too  dangerous  for  the  ships  of  the 
blockading  force,  which,  besides,  now  possess  more  powerful  means  of  watching 
effectively  a  much  wider  zone  than  formerly. 

The  area  of  operations  of  a  blockading  naval  force  may  be  rather  wide,  but 
as  it  depends  on  the  number  of  ships  contributing  to  the  effectiveness  of  the 
blockade  and  is  always  limited  by  the  condition  that  it  should  be  effective,  it 
wtil  never  reach  distant  seas  where  merchant  vessels  sail  which  are,  perhaps, 
making  for  the  blockaded  ports,  but  whose  destination  is  contingent  on  the 
changes  which  circumstances  may  produce  in  the  blockade  during  their  voyage. 
To  sum  up,  the  idea  of  the  area  of  operations  Joined  with  that  of  effectiveness. 
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as  we  have  tried  to  define  it— that  is  to  say,  including  the  zone  of  operations  of 
the  blockading  forces— allows  the  belligerent  effectively  to  exercise  the  right  of 
blockade,  which  he  admittedly  possesses,  and,  on  the  other  hand,  saves  neutrals 
from  exposure  to  the  drawbacks  of  blockade  at  a  great  distance,  while  it  leaves 
them  free  to  run  the  risk  which  they  knowingly  incur  by  approaching  points  to 
which  access  is  forbidden  by  the  belligerent 

AST.  18.  The  blockading  forces  must  not  bar  access  to  neutral  ports  or  coasts. 

This  rule  has  been  thought  necessary  the  better  to  protect  the  com- 
mercial interests  of  neutral  countries;  it  completes  article  1,  accord- 
ing to  which  a  blockade  must  not  extend  beyond  the  ports  and  coasts 
01  the  enemy,  which  implies  that,  as  it  is  an  operation  of  war,  it  must 
not  be  directed  against  a  neutral  port,  in  spite  of  the  importance  to  a 
belligerent  of  the  part  played  by  that  neutral  port  in  supplying  his 
adversary. 

AST.  19.  Whatever  may  be  the  ulterior  destination  of  a  vessel  or  of  her  cargo, 
she  can  not  be  captured  for  breach  of  blockade  if,  at  the  moment,  she  is  on  her 
way  to  a  nonblockaded  port. 

It  is  the  true  destination  of  the  vessel  which  must  be  considered 
when  a  breach  of  blockade  is  in  question,  and  not  the  ulterior  destina- 
tion of  the  cargo.  Proof  or  presumption  of  the  latter  is  therefore 
not  enough  to  justify  the  capture,  for  breach  of  blockade^  of  a  ship 
actually  Dound  for  an  unblockaded  port.  But  the  cruiser  might 
always  prove  that  this  destination  to  an  unblockaded  port  is  only 
apparent,  and  that  in  reality  the  immediate  destination  of  the  vessel 
is  the  blockaded  port. 

Abt.  20.  A  vessel  which  has  broken  blockade  outward,  or  which  has  attempted 
to  break  blockade  inward,  is  liable  to  capture  so  long  as  she  is  pursued  by  a 
ship  of  the  blockading  force.  If  the  pursuit  is  abandoned  or  if  the  blockade  is 
raised,  her  capture  can  no  longer  be  effected. 

A  vessel  has  left  the  blockaded  port  or  has  tried  to  enter  it.  Shall 
she  remain  indefinitely  liable  to  capture?  To  reply  by  an  absolute 
affirmative  would  be  to  go  too  far.  This  vessel  must  remain  liable  to 
capture  so  long  as  she  is  pursued  by  a  ship  of  the  blockading  force; 
it  would  not  oe  enough  for  her  to  be  encountered  by  a  cruiser  of  tiie 
blockading  enemy  which  did  not  belong  to  the  blockading  squadron. 
The  question  whether  or  not  the  pursuit  is  abandoned  is  one  of  fact ; 
it  is  not  enough  that  the  vessel  should  take  refuge  in  a  neutral  port 
The  ship  which  is  pursuing  her  can  wait  till  she  leaves  it,  so  that  the 

{)ursuit  is  necessarily  suspended,  but  not  abandoned.    Capture  is  no 
onger  possible  when  the  blockade  has  been  raised. 

AST.  21.  A  vessel  found  guilty  of  breach  of  blockade  is  liable  to  condemnation. 
The  cargo  is  also  condemned  unless  it  is  proved  that  at  the  time  of  the  shipment 
of  the  goods  the  shipper  neither  knew  nor  could  have  known  of  the  intention  to 
break  the  blockade. 

The  vessel  is  condemned  in  all  cases.  The  cargo  is  also  condemned 
on  principle,  but  the  interested  party  is  allowed  to  oppose  a  plea  of 

good  jfaith ;  that  is  to  say,  to  prove  that  when  the  goods  were  shipped 
le  shipper  did  not  know  and  could  not  have  known  of  the  intention 
to  breaK  the  blockade. 

Chapter  II. — Contraband  op  War. 

This  chapter  is  one  of  the  most,  if  not  the  most,  important  of  the 
declaration.  It  deals  with  a  matter  which  has  sometimes  given  rise 
to  serious  disputes  between  belligerents  and  neutrals.  Therefore 
regulations  to  establish  exactly  the  rights  and  duties  of  each  have 
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oft^i  been  urgently  called  for.  Peaceful  trade  ma^  be  grateful  for 
the  precision  with  which  a  subject  of  the  highest  unportance  to  its 
interests  is  now  for  the  first  time  treated. 

The  notion  of  contraband  of  war  connotes  two  elements:  It  con- 
cerns objects  of  a  certain  kind  and  with  a  certain  destination.  Can- 
nons, for  instance,  are  carried  in  a  neutral  vessel.  Are  they  contra- 
band? That  depends;  if  they  are  destined  for  a  neutral  government, 
no;  if  they  are  destined  for  an  enemy  government,  yes.  The  trade 
in  certain  articles  is  by  no  means  generally  forbidden  during  war; 
it  is  the  trade  with  the  enemy  in  these  articles  which  is  illicit,  and 
against  which  the  belligerent  to  whose  detriment  it  is  carried  on 
mav  i)rotect  himself  by  the  measures  allowed  by  international  law. 

Articles  22  and  24  enumerate  the  articles  whicn  may  be  contraband 
of  war,  and  which  are  so  in  fact  when  they  have  a  certain  destination 
laid  down  in  articles  30  and  33.  The  traditional  distinction  between 
absolute  and  conditional  contraband  is  maintained.  Articles  22  and  30 
refer  to  the  former,  and  articles  24  and  33  to  the  latter. 

Abt.  22.  The  following  articles  may,  without  notice/  be  treated  as  contraband 
of  war,  nnder  the  name  of  absolute  contraband : 

(1)  Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and  their  dis- 
tiactive  component  parts. 

(2)  ProJectUes,  charges,  and  cartridges  of  all  kinds,  and  their  distinctive 
component  parts. 

(8)  Powder  and  explosives  specially  prepared  for  use  In  war. 

(4)  Gun  mountings,  limber  boxes,  limbers,  miliary  wagons,  field  forges,  and 
their  distinctive  component  parts. 

(6)  Clothing  and  equipment  of  a  distinctively  military  character. 

(6)  All  kinds  of  harness  of  a  distinctively  military  character. 

(7)  Saddle,  draft,  and  pack  animals  suitable  for  use  in  war. 

(8)  Articles  of  camp  equipment,  and  their  distinctive  component  parta 

(9)  Armor  plates. 

(10)  Warships,  including  boats  and  their  distinctive  component  parts  of  such 
a  nature  that  they  can  only  be  used  on  a  vessel  of  war. 

(11)  Implements  and  apparatus  designed  exclusively  for  the  manufacture  of 
mtmitioms  of  war,  for  the  manufacture  or  repair  of  arms,  or  war  material  for 
mt  on  land  or  sea. 

This  list  is  that  drawn  up  at  the  second  peace  conference  by  the 
committee  charged  with  the  special  study  of  the  question  of  contra- 
band. It  was  the  result  of  mutual  concessions,  and  it  has  not  seemed 
wise  to  reopen  the  discussion  on  this  subject  for  the  purpose  either  of 
cutting  out  or  of  adding  articles. 

The  words  "  de  plein  droit "  (without  notice)  imply  that  the  provi- 
sion becomes  operative  by  the  mere  fact  of  the  war,  and  that  no  dec- 
laration by  the  belligerents  is  necessary.  Trade  is  already  warned  in 
time  of  peace. 

Abt.  23.  Articles  exclusively  used  for  war  may  be  added  to  the  list  of  abso- 
lute contraband  by  a  declaration,  which  must  be  notified. 

Such  notification  must  be  addressed  to  the  governments  of  other  powers,  or  to 
their  representatives  accredited  to  the  power  making  the  declaration.  A  notl- 
flcatioii  made  after  the  outbreak  of  hostilities  is  addressed  only  to  neutral 
powem. 

Certain  discoveries  or  inventions  might  make  the  list  in  article  22 
insufficient.     An  addition  may  be  made  to  it  on  condition  that  it 

^In  view  of  the  difficulty  of  finding  an  exact  equivalent  in  English  for  the  expression 
"de  pleln  droit,"  It  has  been  decided  to  translate  it  by  the  words  "without  notice," 
which  represent  the  meaning  attached  to  it  by  the  draftsman  of  the  present  General 
BsfQtt  (iM  iMZt  p«ge). 
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concerns  articles  exclusively  used  for  war.  This  addition  must  be 
notified  to  the  other  powers,  which  will  take  the  necessary  measures 
to  inform  their  subjects  of  it  In  theory  the  notification  may  be 
made  in  time  of  peace  or  of  war.  The  former  case  will  doubtless 
rarely  occur,  because  a  state  which  made  such  a  notification  might 
be  suspected  of  meditating  a  war;  it  would,  nevertheless,  have  the 
advantage  of  informing  trade  beforehand.  There  was  no  reason  for 
making  it  impossible. 

The  riffht  ^ven  to  a  power  to  make  an  addition  to  the  list  by  a 
mere  declaration  has  been  thought  too  wide.  It  should  be  noticed  that 
this  right  does  not  involve  the  dangers  supposed.  In  the  first  place,  it 
is  understood  that  the  declaration  is  only  operative  for  the  power 
which  makes  it,  in  the  sense  that  the  article  added  will  only  be  contra- 
band for  it,  as  a  belligerent;  other  states  may.  of  course,  also  make  a 
similar  declaration.  The  adoition  may  only  reier  to  articles  exclusively 
used  for  war;  at  present  it  would  be  hard  to  mention  any  such 
articles  which  are  not  included  in  the  list.  The  future  is  leit  free. 
If  a  power  claimed  to  add  to  d^e  list  of  absolute  contraband  articles 
not  exclusively  used  for  war,  it  might  expose  itself  to  diplomatic 
remonstrances,  because  it  would  be  disregarding  an  accepted  rule. 
Besides,  there  would  be  an  eventual  resort  to  the  international  prize 
court.  Suppose  that  the  court  holds  that  the  article  mentioned  in 
the  declaration  of  absolute  contraband  is  wrongly  placed  there 
because  it  is  not  exclusively  used  for  war,  but  that  it  mieht  have 
been  included  in  a  declaration  of  conditional  contrabana.  Con- 
fiscation may  then  be  justified  if  the  capture  was  made  in  the  condi- 
tions laid  down  for  this  kind  of  contraband  (arts.  33-35)  which  differ 
from  those  enforced  for  absolute  contrabana  (art.  80). 

It  had  been  suggested  that,  in  the  interest  of  neutral  trade,  a 

Ejriod  should  lapse  between  the  notification  and  its  enforcement, 
ut  that  would  be  very  damaging  to  the  beUigerent,  whose  object 
is  precisely  to  protect  himself,  since,  during  that  period,  the  trade 
in  articles  which  he  thinks  dangerous  would  be  free  and  the  effect 
of  his  measure  a  failure.  Account  has  been  taken,  in  another  form, 
of  the  considerations  of  equity  which  have  been  adduced  (see  art.  43). 

Abt.  24.  The  following  articles,  susceptible  of  use  in  war  as  well  as  for  pur- 
poses of  peace,  may,  without  notice,^  be  treated  as  contraband  of  war,  under  the 
name  of  conditional  contraband: 

(1)  Foodstuffs. 

(2)  Forage  and  grain,  suitable  for  feeding  animals. 

(8)  Clothing,  fabrics  for  clothing,  and  boots  and  shoes,  suitable  for  use  in 
war. 

(4)  Gold  and  silver  in  coin  or  bullion;  paper  money. 

(5)  Vehicles  of  all  kinds  available  for  use  in  war,  and  their  component  parts. 

(6)  Vessels,  craft,  and  boats  of  all  kinds ;  floating  docks,  parts  of  docks,  and 
their  component  parts. 

(7)  Railway  material,  both  fixed  and  rolling  stock,  and  material  for  tele- 
graphs, wireless  telegraphs,  and  telephones. 

(8)  Balloons  and  flying  machines  and  their  distinctive  component  parts,  to- 
gether with  accessories  and  articles  recognizable  as  intended  for  use  in  connec- 
tion with  balloons  and  flying  machines. 

(9)  Fuel;  lubricants. 

(10)  Powder  and  explosives  not  specially  prepared  for  use  in  war. 

(11)  Barbed  wire  and  implements  for  fixing  and  cutting  the  same. 

(12)  Horseshoes  and  shoeing  materials. 
(18)  Harness  and  saddlery. 

>8ee  note  to  art  22. 
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(14)  Field  glasses,  telescopes,  cbronometers,  and  all  kinds  of  nautical  in- 
Btrnnients. 

On  the  expression  "  de  plein  droit "  (without  notice)  the  same  remark 
must  be  mcde  as  with  regard  to  article  22.  The  articles  enumerated 
are  only  conditional  contraband  if  they  have  the  destination  specified 
in  article  33. 

Foodstuffs  include  products  necessary  or  useful  for  sustaining  man, 
whether  solid  or  liauid. 

Paper  money  only  includes  inconvertible  paper  money,  i.  e.,  bank 
notes  which  may  or  not  be  legal  tender.  Bills  of  exchange  and 
checks  are  excluded. 

Engines  and  boilers  are  included  in  (6). 

Rauway  material  includes  fixtures  (such  as  rails,  sleepers,  turn- 
tables, parts  of  bridges),  and  rolling  stock  (such  as  locomotives, 
carriages,  and  trucks). 

Art.  25.  Articles  susceptible  of  nse  in  war  as  well  as  for  purposes  of  peace, 
other  than  those  enumerated  in  articles  22  and  24,  may  be  added  to  the  list  of 
conditional  contraband  by  a  declaration,  which  must  be  notified  in  the  manner 
provided  for  in  the  second  paragraph  of  article  23. 

This  provision  corresponds,  as  regards  conditional  contraband,  to 
that  in  article  23  as  regards  absolute  contraband. 

Abt.  26.  If  a  power  waives,  so  far  as  it  is  concerned,  the  right  to  treat  as 
contraband  of  war  an  article  comprised  in  any  of  the  classes  enumerated  in 
articles  22  and  24,  such  intention  shall  be  announced  by  a  declaration,  which 
must  be  notified  in  the  manner  'provided  for  in  the  second  paragraph  of 
article  23. 

A  belligerent  mav  not  wish  to  use  the  right  to  treat  as  contraband 
of  war  all  the  articles  included  in  the  above  lists.  It  may  suit  him  to 
add  to  conditional  contraband  an  article  included  in  absolute  contra- 
band or  to  declare  free,  so  far  as  he  is  concerned,  the  trade  in  some 
article  included  in  one  class  or  the  other.  It  is  desirable  that  he 
should  make  known  his  intention  on  this  subject,  and  he  will  prob- 
ably do  so  in  order  to  have  the  credit  of  the  measure.  If  he  does  not 
do  so,  but  confines  himself  to  giving  instructions  to  his  cruisers,  the 
vessels  searched  will  be  a^eeably  surprised  if  the  searcher  does  not 
reproach  them  with  carrying  what  they  themselves  consider  contra- 
band. Nothing  can  prevent  a  power  from  making  such  a  declaration 
in  time  of  peace.    See  what  is  said  as  regards  article  23. 

Abt.  27.  Articles  which  are  not  susceptible  of  use  In  war  may  not  be  declared 
contraband  of  war. 

The  existence  of  a  so-colled  free  list  (art.  28)  makes  it  useful  thus 
to  put  on  record  that  articles  which  can  not  be  used  for  purposes  of 
war  may  not  be  declared  contraband  of  war.  It  might  have  been 
thought  that  articles  not  included  in  that  list  might  at  least  be 
declared  conditional  contraband. 

Art.  28.  The  following  may  not  be  declared  contraband  of  war : 

(1)  Raw  cotton,  wool,  silk,  jute,  flax,  hemp,  and  other  raw  materials  of  the 
textile  industries,  and  yarns  of  the  same. 

(2)  Oil  seeds  and  nuts;  copra. 

(3)  Rubber,  resins,  gums,  and  lacs;  hops. 

(4)  Raw  hides  and  horns,  bones,  and  ivory. 

(5)  Natural  and  artificial  manures,  including  nitrates  and  phosphates  for 
agricultural  purposes. 

(6)  Metallic  ores. 

(7)  Earths,  clays,  lime,  chalk;  stone,  including  marble,  bricks,  slutea,  aii<| 
tUea 
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(8)  China  ware  and  glass. 

(9)  Paper  and  paper-making  materials. 

(10)  Soap,  paint  and  colors,  including  articles  exdnsirely  used  in  their  manu- 
facture, and  varnish. 

(11)  Bleaching  powder,  soda  ash,  caustic  soda,  salt  cake,  ammonia,  sulphate 
of  ammonia,  and  sulphate  of  copper. 

(12)  Agricultural,  mining,  textile,  and  printing  machinery. 

(13)  Precious  and  semiprecious  stones,  pearls,  mother-of-pearl,  and  coiaL 

(14)  Clocks  and  watches,  other  than  chronometers. 

(15)  Fashion  and  fancy  goods. 

(16)  Feathers  of  nil  kinds,  hairs,  and  bristles. 

(17)  Articles  of  household  furniture  and  decoration;  office  furniture  and 
requisites. 

To  lessen  the  drawbacks  of  war  as  regards  neutral  trade  it  has  been 
thought  useful  to  draw  up  this  so-called  free  list,  but  this  does  not 
mean,  as  has  been  explained  above,  that  all  articles  outside  it  might 
be  declared  contraband  of  war. 

The  ores  here  referred  to  are  the  product  of  mines  from  which 
metals  are  derived. 

There  was  a  demand  that  dyestuffs  should  be  included  in  (10),  but 
this  seemed  too  general,  for  there  are  materials  from  which  colors  are 
derived,  such  as  coal,  which  also  have  other  uses.  Products  only  used 
for  making  colors  enjoy  the  exemption. 

"Articles  de  Paris,"  an  expression  the  meaning  of  which  is  univer- 
sally understood,  come  under  (15). 

(16)  refers  to  the  hair  of  certain  animals,  such  as  pigs  and  wild 
boars. 

Carpets  and  mats  come  under  household  furniture  and  orna- 
ments (17). 

Abt.  29.  Likewise  the  following  may  not  he  treated  as  contraband  of  war : 

(1)  Articles  serving  exclusively  to  aid  the  sick  and  wounded.  They  can, 
however,  in  case  of  urgent  military  necessity  and  subject  to  the  payment  of  com- 
pensation, be  requisitioned,  if  their  destination  is  that  specified  in  article  30. 

(2)  Articles  intended  for  the  use  of  the  vessel  in  which  they  are  found,  as 
well  as  those  intended  for  the  use  of  her  crew  and  passengers  during  the  voyage. 

The  articles  enumerated  in  article  29  are  also  excluded  from  treat- 
ment as  contraband,  but  for  reasons  different  from  those  whioh  have 
led  to  the  inclusion  of  the  list  in  article  28. 

Motives  of  humanity  have  exempted  articles  exclusively  used  to  aid 
the  sick  and  wounded,  which,  of  course,  include  drugs  and  different 
medicines.  This  does  not  refer  to  hospital  ships,  which  enjoy  special 
immunity  under  the  convention  of  The  Hague  of  the  18th  October, 
1907,  but  to  ordinary  merchant  vessels,  whose  cargo  includes  articles 
of  the  kind  mentioned.  The  cruiser  has,  however,  the  right,  in  case 
of  urgent  necessity,  to  requisition  such  articles  for  the  needs  of  her 
crew  ot  of  the  fleet  to  which  she  belongs,  but  they  can  only  be  requisi- 
tioned on  payment  of  compensation.  It  must,  however,  be  observed 
that  this  right  of  requisition  may  not  be  exercised  in  all  cases.  The 
articles  in  question  must  have  the  destination  specified  in  article  30 — 
that  is  to  say,  an  enemy  destination.  Otherwise,  the  ordinary  law 
regains  its  sway;  a  belligerent  could  not  have  the  right  of  requisition 
as  regards  neutral  vessels  on  the  high  seas. 

Articles  intended  for  the  use  of  the  vessel,  which  might  in  them- 
selves and  bjr  their  nature  be  contraband  of  war,  may  not  be  so 
treated;  for  instance,  arms  intended  for  the  defense  of  the  vessel 
against  pirates  or  for  making  signals.    The  same  is  true  of  articles 
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intended  for  the  use  of  the  crew  and  passengers  during  the  voyage; 
the  crew  here  includes  all  persons  in  the  service  of  the  vessel  in 
general. 

Destination  of  contraband. — ^As  has  been  said,  the  second  element  in 
the  notion  of  contraband  is  destination.  Great  difficulties  have  arisen 
on  this  subject,  which  find  expression  in  the  theory  of  continuous 
voyage,  so  often  attacked  or  adduced  without  a  clear  comprehension 
of  its  exact  meaning.  Cases  must  simplv  be  considered  on  their 
merits  so  as  to  see  how  thej  can  be  settled  without  unnecessarily 
annoying  neutrals  or  sacrificing  the  legitimate  rights  of  belligerents. 

In  order  to  effect  a  compromise  between  conflicting  theories  and 
practices,  absolute  and  conoitional  contraband  have  been  differently 
treated  in  this  connection. 

Articles  30  to  32  refer  to  absolute,  and  articles  33  to  36  to  condi- 
tional contraband. 

Abt.  80.  Abflolnte  contraband  is  liable  to  captiire  If  It  Is  shown  to  be  destined 
to  territory  belonging  to  or  occupied  by  the  enemy,  or  to  the  armed  forces  of 
the  enemy.  It  is  immaterial  whether  the  carriage  of  the  goods  is  direct  or 
entails  transshipment  or  a  subsequent  transport  by  land. 

The  articles  included  in  the  list  in  article  22  are  absolute  contra- 
band when  they  are  destined  for  territory  belonging  to  or  occupied  by 
the  enemy,  or  for  his  armed  military  or  naval  forces.  These  articles 
are  liable  to  capture  as  soon  as  a  final  destination  of  this  kind  can  be 
shown  by  the  captor  to  exist.  It  is  not,  therefore,  the  destination 
of  the  vessel  which  is  decisive,  but  that  of  the  ffoods.^  It  makes  no 
difference  if  these  goods  are  on  board  a  vessel  wnich  is  to  discharge 
them  in  a  neutral  port;  as  soon  as  the  captor  is  able  to  show  that 
they  are^  to  be  forwarded  from  there  by  land  or  sea  to  an  enemy 
countnr  it  is  enough  to  justify  the  capture  and  subsequent  condemna- 
tion 01  the  cargo.  The  very  principle  of  continuous  voyage,  as  regards 
absolute  contraband,  is  establishea  by  article  30.  The  journey  made 
by  the  goods  is  regarded  as  a  whole. 

Abt.  31.  Proof  of  the  destination  specified  in  article  30  is  complete  In  the 
fallowing  cases: 

(1)  When  the  goods  are  documented  for  discharge  In  an  enemy  port,  or  for 
delivery  to  the  armed  forces  of  the  enemy. 

(2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or  when  she  is  to  touch  at 
an  enemy  port  or  meet  the  armed  forces  of  the  enemy  before  reaching  the  neu- 
tral port  for  which  the  goods  in  question  are  documented. 

As  has  been  said,  the  obligation  of  proving  that  the  contraband 
goods  really  have  the  destination  specified  in  article  30  rests  with  the 
captor.  In  certain  cases  proof  of  the  destination  specified  in  article 
31  is  conclusive;  that  is  to  say,  the  proof  may  not  be  rebutted. 

First  case. — ^The  goods  are  documented  for  discharge  in  an  enemy 
port;  that  is  to  say.  according  to  the  ship's  papers  referring  to  those 
goods,  they  are  to  be  discharged  there.  In  this  case  there  is  a  real 
admission  of  enemy  destination  on  the  part  of  the  interested  parties 
themselves. 

Second  case. — ^The  vessel  is  to  touch  at  enemy  ports  only,  or  she  is 
to  touch  at  an  enemy  port  before  reaching  the  neutral  port  for  which 
the  ffoods  are  documented,  so  that  although  these  goods,  according 
to  the  papers  referring  to  them,  are  to  be  discharged  in  a  neutral 
port,  the  vessel  carrying  them  is  to  touch  at  an  enemy  port  before 
reaching  that  neutral  port.  They  will  be  liable  to  capture,  and  the 
possibility  of  proving  that  their  neutral  destination  is  real  and  in 
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accordance  with  the  intentions  of  the  parties  interested  is  not  ad- 
mitted. The  fact  that  before  reaching  that  destination  the  vessel  will 
touch  at  an  enemy  port  would  occasion  too  great  a  risk  for  the  bellig- 
erent whose  cruiser  searches  the  vessel.  Even  without  assuming  that 
there  is  intentional  fraud,  there  might  be  a  strong  temptation  for  the 
master  of  the  merchant  vessel  to  discharge  the  contraband,  for  which 
he  would  get  a  good  price,  and  for  the  local  authorities  to  requisition 
the  goods. 

The  same  case  arises  where  the  vessel,  before  reaching  the  neutral 
port,  is  to  join  the  armed  forces,  of  the  enemy. 

For  the  sake  of  simplicity,  the  provision  only  speaks  of  an  enemy 

Eort,  but  it  is  understood  that  a  port  occupied  by  the  enemy  must 
e  regarded  as  an  enemy  port,  as  follows  from  the  general  rule  m 
article  30. 

Art.  32.  Where  a  vessel  is  carrying  absolute  contraband,  her  papers  are  con- 
c)iiF:lve  proof  ns  to  the  voynge  on  which  she  Is  engaged,  unless  she  is  found 
clearly  out  of  the  course  indicated  by  her  papers  and  unable  to  give  adequate 
reasons  to  justify  such  deviation. 

The  papers  therefore  are  conclusive  proof  of  the  course  of  the 
vessel,  unless  she  is  encountered  in  circumstances  which  show  that 
their  statements  are  not  to  be  trusted.  See  also  the  explanations  given 
as  regards  article  35. 

Art.  33.  (Conditional  contraband  is  liable  to  capture  if  it  is  shown  to  be 
destined  for  the  use  of  the  armed  forces  or  of  a  government  department  of  the 
enemy  state,  unless  in  this  latter  case  the  circumstances  show  that  the  goods 
can  not  in  fact  be  used  for  the  purposes  of  the  war  in  progress.  This  latter 
exception  does  not  apply  to  a  consignment  coming  under  article  24  (4). 

The  rules  for  conditional  contraband  differ  from  those  laid  down 
for  absolute  contraband  in  two  respects:  (1)  There  is  no  question 
of  destination  for  the  enemy  in  general,  but  of  destination  for  the 
use  of  his  armed  forces  or  government  departments;  (2)  the  doctrine 
of  continuous  voyage  is  excluded.  Articles  33  and  34  refer  to  the  first 
and  article  35  to  the  second  principle. 

The  articles  included  in  the  list  of  conditional  contraband  may 
serve  for  peaceful  uses  as  well  as  for  hostile  purposes.  If  from  the 
circumstances  the  peaceful  purpose  is  clear,  their  capture  is  not  justi- 
fied; it  is  otherwise  if  a  hostile  purpose  is  to  be  assumed,  as,  for 
instance,  in  the  case  of  foodstuffs  destined  for  an  enemy  army  or 
fleet,  or  of  coal  destined  for  an  enemy  fleet.  In  such  a  case  there  is 
clearly  no  room  for  doubt.  But  what  is  the  solution  when  the  articles 
are  destined  for  the  civil  government  departments  of  the  enemy  state? 
It  may  be  money  sent  to  a  governnient  department  for  use  in  the  pay- 
ment of  its  official  salaries,  or  rails  sent  to  a  department  of  public 
works.  In  these  cases  there  is  enemy  destination  which  renders  the 
goods  liable  in  the  first  place  to  capture  and  in  the  second  to  con- 
demnation. The  reasons  for  this  are  at  once  legal  and  practical. 
The  state  is  one,  although  it  necessarily  acts  through  different  depart- 
ments. If  a  civil  department  may  freely  receive  loodstuffs  or  money, 
that  department  is  not  the  only  gainer,  but  the  entire  state,  including 
its  military  administration,  gains  also,  since  the  general  resources  of 
the  state  are  thereby  increased.  Further,  the  receipts  of  a  civil  de- 
partment may  be  considered  of  greater  use  to  the  military  adminis- 
tration and  directly  assigned  to  the  latter.  Money  or  foodstuffs  really 
destined  for  a  civil  department  may  thus  come  to  be  used  directly  for 
the  needs  of  the  army.    This  possibility,  which  is  always  present, 
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shows  why  destination  for  the  departments  of  the  enemy  state  is 
assimilated  to  that  for  its  armed  forces. 

It  is  the  departments  of  the  state  which  are  dependent  on  the 
central  power  that  are  in  question  and  not  all  the  departments 
which  may  exist  in  the  enemy  state;  local  and  municipal  bodies,  for 
instance,  are  not  included,  and  articles  destined  for  their. use  would 
not  be  contraband. 

War  may  be  waged  in  such  circumstances  that  destination  for  the 
use  of  a  civil  department  can  not  be  suspect,  and  consequently  can 
not  make  goods  contraband.  For  instance,  there  is  a  war  in  Europe, 
and  the  colonies  of  the  belligerent  countries  are  not  in  fact  affected 
by  it.  Foodstuffs  or  other  articles  in  the  list  of  conditional  contra- 
band destined  for  the  use  of  the  civil  government  of  a  colony  would 
not  be  held  to  be  contraband  of  war,  because  the  considerations 
adduced  above  do  not  apply  to  their  case;  the  resources  of  the  civil 
government  can  not  be  drawn  on  for  the  needs  of  the  war.  Gold, 
silver,  or  paper  money  are  exceptions,  because  a  sum  of  money  can 
easily  be  sent  from  one  end  of  the  world  to  the  other. 

Abt.  84.  The  destination  referred  to  in  article  33  Is  presumed  to  exist  if  the 
goods  are  consigned  to  enemy  authorities,  or  to  a  contractor  established  in  the 
enemy  country,  who,  as  a  matter  of  common  Isnowled^e.  supplies  orticles  of  this 
kind  to  the  enemy.  A  similar  presumption  arises  if  the  ^oods  are  consigned 
to  a  fortified  place  belonging  to  the  enemy,  or  other  place  serving  as  a  base  for 
the  armed  foi-ces  of  the  enemy.  No  such  presumption,  however,  arises  In  the 
case  of  a  merchant  vessel  bound  for  one  of  these  places  if  it  is  sought  to  prove 
that  she  herself  is  contraband. 

In  cases  where  the  above  presumptions  do  not  arise,  the  destination  is  pre- 
sumed to  be  innocent 
The  presumptions  set  up  by  this  article  may  be  rebutted. 

Contraband  articles  will  not  usually  be  directly  addressed  to  the 
military  authorities  or  to  the  government  departments  of  the  enemy 
state.  Their  true  destination  will  be  more  or  less  concealed,  and  the 
captor  must  prove  it  in  order  to  justify  their  capture.  But  it  has 
been  thought  reasonable  to  set  up  presumptions  based  on  the  nature 
of  the  pei-son  to  whom,  or  place  for  which,  the  articles  are  destined. 
It  may  be  an  enemy  authority  or  a  trader  established  in  an  enemy 
country  who,  as  a  matter  of  common  knowledge,  supplies  the  enemy 
government  with  articles  of  the  kind  in  question.  It  may  be  a 
fortified  place  belonging  to  the  enemy  or  a  place  used  as  a  base, 
whether  of  operations  or  of  supply,  for  the  armed  forces  of  the  enemy. 

This  general  presumption  may  not  be  applied  to  the  merchant  ves- 
sel herself  on  her  way  to  a  fortified  place,  though  she  may  in  herself 
be  conditional  contraband,  but  only  if  her  destination  for  the  use 
of  the  armed  forces  or  government  departments  of  the  enemy  state 
is  directly  proved. 

In  the  absence  of  the  above  presumptions,  the  destination  is  pre- 
sumed to  be  innocent.  That  is  the  ordinary  law,  according  to  which 
the  captor  must  prove  the  illicit  character  of  the  goods  which  he 
claims  to  capture. 

Finally,  all  the  presumptions  thus  set  up  in  the  interest  of  the 
captor  or  against  him  may  be  rebutted.  The  national  tribunals,  in 
the  first  place,  and,  in  the  second,  the  international  court,  will  exercise 
their  juugmeiit. 

Abt.  35.  Conditional  contraband  is  not  liable  to  capture,  except  when  found 
on  board  a  vessel  bound  for  territory  belonging  to  or  occupied  by  the  enemy, 
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or  for  the  armed  forces  of  the  enemy,  and  when  it  is  not  to  be  dischiirged  in  all 
intervening  neutral  port 

The  8hip*8  papers  are  conclusive  proof  both  as  to  the  voyage  on  which  tho 
vessel  is  engaged  and  as  to  the  port  of  discharge  of  the  goods,  unless  she  is  found 
clearly  out  of  the  course  indicated  by  her  papers,  and  unabie  to  give  adequate 
reasons  to  justify  such  deviation. 

As  has  been  said  above,  the  doctrine  of  continuous  voyage  is 
excluded  for  conditional  contraband,  which  is  only  liable  to  capture 
when  it  is  to  be  discharged  in  an  enemy  port.  As  soon  as  the  goods 
are  documented-  for  discharge  in  a  neutral  port  they  can  no  longer 
be  contraband,  and  no  exammation  will  be  made  as  to  whether  they 
are  to  be  forwarded  to  the  enemy  by  sea  or  land  from  that  neutral 

Sort.  It  is  here  that  the  case  of  absolute  contraband  is  essentially 
ifferent 

The  ship's  papers  furnish  complete  proof  as  to  the  voyage  on  which 
the  vessel  is  engaged  and  as  to  the  place  where  the  cargo  is  to  be 
discharged ;  but  this  would  not  be  so  if  the  vessel  were  encountered 
clearly  out  of  the  course  which  she  should  follow  according  to  her 
papers,  and  unable  to  give  adequate  reasons  to  justify  such  deviation. 

This  rule  as  to  the  proof  furnished  by  the  ship's  papers  is  intended 
to  prevent  claims  frivolously  raised  by  a  cruiser  ana  giving  rise  to 
unjustifiable  captures.  It  must  not  be  too  literally  interpreted, 
for  that  would  ihake  all  frauds  easy.  Thus  it  does  not  hola  good 
when  the  vessel  is  encountered  at  sea  clearly  out  of  the  course  which 
she  ought  to  have  followed,  and  unable  to  justify  such  deviation. 
The  ship's  papers  are  then  in  contradiction  with  the  true  fact«  and 
lose  all  value  as  evidence;  the  cruiser  will  be  free  to  decide  according 
to  the  merits  of  the  case.  In  the  same  way,  a  search  of  the  vessel 
may  reveal  facts  which  irrefutably  prove  that  her  destination  or  the 
place  where  the  goods  are  to  be  discharged  is  incorrectly  entered  in 
the  ship's  papers.  The  commander  of  the  cruiser  is  then  free  to 
judge  of  the  circumstances  and  capture  the  vessel  or  not  according 
to  his  judgment.  To  resume,  the  ship's  papers  are  proof,  unless 
facts  show  their  evidence  to  be  false.  This  qualification  of  the  value 
of  the  ship's  papers  as  proof  seems  self-evident  and  unworthy  of 
special  mention.  The  aim  has  been  not  to  appear  to  weaken  the 
force  of  the  general  rule,  which  forms  a  safeguard  for  neutral  trade. 

It  does  not  follow  that  beca'use  a  single  entry  in  the  ship's  papers 
is  shown  to  be  false  their  evidence  loses  its  value  as  a  whole.  The 
entries  which  can  not  be  proved  false  retain  their  value. 

Art.  36.  Notwithstanding  tlie  provisions  of  article  35,  conditional  contraband, 
if  shown  to  have  the  destination  referred  to  in  article  83,  is  liable  to  capture  in 
cases  where  the  enemy  country  has  no  seat>oard. 

The  case  contemplated  is  certainly  rare,  but  has  nevertheless 
arisen  in  recent  wars.  In  the  case  oi  absolute  contraband,  there  is 
no  difficulty,  since  destination  for  the  enemy  may  always  be  proved, 
whatever  the  route  by  which  the  js^oods  are  sent  (art.  80).  For  con- 
ditional contraband  the  case  is  different,  and  an  exception  must  be 
made  to  the  general  rule  laid  down  in  article  35,  paragraph  1,  so  as 
to  allow  the  captor  to  prove  that  the  suspected  goods  really  have  the 
special  destination  referred  to  in  article  33  without  the  possibility  of 
being  confronted  by  the  objection  that  they  were  to  be  discharged 
in  a  neutral  port. 

Art.  37.  A  vessel  carrying  goods  liable  to  capture  as  absolute  or  conditional 
contraband  may  l>e  captured  on  the  high  seas  or  in  the  territorial  waters  of  the 
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belligerents  tbroughout  tbe  whole  of  ber  Toyage,  even  if  she  is  to  touch  at  a 
port  of  cull  before  reaching  the  hostile  destination. 

The  vessel  majr  be  captured  for  contraband  during  the  whole  of 
her  voyage,  provided  that  she  is  in  waters  where  an  act  of  war  is 
lawful.  The  fact  that  she  intends  to  touch  at  a  port  of  call  before 
reaching  the  enemy*  destination  does  not  prevent  capture,  j)rovided 
that  destination  in  her  particular  case  is  proved  in  conformity  with 
the  rules  laid  down  in  articles  30  to  32  for  absolute,  and  in  articles 
83  to  35  for  conditional  contraband,  subject  to  the  exception  pro* 
vided  for  in  article  36. 

Abt.38.  a  resrel  may  not  be  captured  on  the  ground  that  she  has  carried 
contraband  on  a  previous  occasion  if  such  carriage  is  in  point  of  fact  at  an  end. 

A  vessel  is  liable  to  capture  for  carrying  contraband,  but  not  for 
having  done  so. 

Art.  39.  Contraband  goods  are  liable  to  condemnation. 

This  presents  no  diflSculty. 

Abt.40.  a  vessel  carrying  contraband  may  be  condemned  if  the  contraband, 
reckoned  either  by  value,  weight,  volume,  or  freight,  forms  more  than  half  the 
cargo. 

It  was  universally  admitted  that  in  certain  cases  the  condemnation 
of  the  contraband  is  not  enough,  and  that  the  vessel  herself  should 
also  be  condemned,  but  opinions  differed  as  to  what  these  cases  were. 
It  was  decided  that  the  contraband  must  bear  a  certain  proportion 
to  the  total  cargo.  But  the  question  divides  itself  into  two  parts: 
(1)  What  shall  be  the  proportion!  The  solution  adopted  is  the  mean 
between  those  proposed^  which  varied  from  a  quarter  to  three-quar- 
ters. (2)  How  shall  this  proportion  be  reckoned!  Must  the  contra- 
band torm  more  than  half  tne  cargo  in  volume,  weight,  value,  or 
freight !  The  adoption  of  a  single  fixed  standard  gives  rise  to  theo- 
retical objections,  and  also  to  practices  intended  to  avoid  condemna- 
tion of  the  vessel  in  spite  of  the  importance  of  the  cargo.  If  the 
standard  of  volume  or  weight  is  adopted,  the  master  will  ship  inno- 
cent goods,  occupying  space,  or  of  weight,  sufficient  to  exceed  the 
contraband.  A  similar  remark  may  be  made  as  regards  the  standard 
of  value  or  freight.  The  consequence  is  that  in  order  to  justify 
condemnation,  it  is  enough  that  the  contraband  should  form  more 
than  half  the  cargo  by  any  one  of  the  above  standards.  This  may 
seem  harsh;  but,  on  the  one  hand,  any  other  system  would  make 
fraudulent  calculations  easy,  and,  on  the  other,  the  condemnation 
of  the  vessel  may  be  said  to  be  justified  when  the  carriage  of  contra- 
band formed  an  important  part  of  her  venture — a  statement  which 
applies  to  all  the  cases  specified. 

Art.  41.  If  a  vessel  carrying  contraband  is  released,  she  may  he  condemned 
to  pay  the  costs  and  expenses  incurred  by  the  captor  In  respect  of  the  proceed- 
ings in  the  national  prize  court  and  the  custody  of  the  ship  and  cargo  during 
the  proceedings. 

It  is  not  just  that,  on  the  one  hand,  the  carriage  of  more  than  a 
certain  proportion  or  contraband  should  involve  the  condemnation  of 
the  vessel,  while  if  the  contraband  forms  less  than  this  proportion, 
it  alone  is  confiscated.  This  often  involves  no  loss  for  the  master, 
the  freight  of  this  contraband  having  been  paid  in  advance.  Does 
this  not  encourage  trade  in  contraband,  and  ought  not  a  certain  pen- 
alty to  be  imposed  for  the  carriage  oi  a  proportion  of  contraband 
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less  than  that  required  to  entail  condemnation!  A  kind  of  fine  was 
roposed  which  should  bear  a  relation  to  the  value  of  the  contra- 
band articles.  Objections  of  various  sorts  were  brought  forward 
against  this  proposal,  although  the  principle  of  the  infliction  of  some 
kind  of  pecuniary  loss  for  the  carriage  of  contraband  seemed  justified. 
The  same  object  was  attained  in  another  way*  by  providing  that 
the  costs  and  expenses  incurred  by  the  captor  in  respect  of  the  pro- 
ceedings in  the  national  prize  court  and  of  the  custody  of  the  vessel 
and  of  her  cargo  during  the  proceedings  are  to  be  paid  by  the 
vessel.  The  expenses  of  the  custody  of  the  vessel  include  in  this 
case  the  keep  of  the  captured  vessel's  crew.  It  should  be  added  that 
the  loss  to  a  vessel  by  oeing  taken  to  a  prize  port  and  kept  there  is 
the  most  serious  deterrent  as  regards  the  carriage  of  contraband. 

AST.  42.  Goods  which  belong  to  the  owner  of  the  contraband  and  are  on 
board  the  same  vessel  are  liable  to  condemnation. 

The  owner  of  the  contraband  is  punished  in  the  first  place  by  the 
condemnation  of  his  contraband  property ;  and  in  the  second  by  that 
of  the  goods,  even  if  innocent,  which  he  may  possess  on  board  the 
same  vessel. 

Art.  4d.  If  a  vessel  is  encountered  at  sea  while  unaware  of  the  outbreak  of 
hostilities  or  of  the  declaration  of  contraband  which  applies  to  her  cargo,  the 
contraband  can  not  be  condemned  except  on  payment  of  compensation;  the 
vessel  herself  and  the  remainder  of  the  cargo  are  not  liable  to  condemnation  or 
to  the  costs  and  expenses  referred  to  in  article  41.  The  same  rule  applies  if 
the  master,  after  becoming  aware  of  the  outbreak  of  hostilities,  or  of  the  dec- 
laration of  contraband,  has  had  no  opportunity  of  discharging  the  contraband. 

A  vessel  is  deemed  to  be  aware  of  the  existence  of  a  state  of  war,  or  of  a 
declaration  of  contraband,  if  she  left  a  neutral  port  subsequently  to  the  notifica- 
tion to  the  power  to  which  such  port  belongs  of  the  outbreak  of  hostilities,  or 
of  the  declaration  of  contraband,  provided  such  notification  was  made  In  sufiicient 
time.  A  vessel  is  also  deemed  to  be  aware  of  the  existence  of  a  state  of  war 
If  she  left  an  enemy  port  after  the  outbreak  of  hostilities. 

This  provision  is  intended  to  spare  neutrals  who  might  in  fact  be 
carrying  contraband,  but  against  whom  no  charge  could  be  made. 
This  may  arise  in  two  cases:  The  first  is  that  in  which  they  are 
unaware  of  the  outbreak  of  hostilities;  the  second  is  that  in  which, 
though  aware  of  this,  they  do  not  know  of  the  declaration  of  contra- 
band made  by  a  belligerent,  in  accordance  with  articles  23  and  25, 
which  is,  as  it  happens,  the  one  applicable  to  the  whole  or  a  part  or 
the  cargo.  It  would  be  unjust  to  capture  the  ship  and  condemn  the 
contraband;  on  the  other  hand,  the  cruiser  can  not  be  obliged  to  let  go 
on  to  the  enemy  goods  suitable  for  use  in  the  war  of  which  he  may 
stand  in  urgent  need.  These  opposing  interests  are  reconciled  by 
making  conaemnation  conditional  on  the  payment  of  compensation. 
(See  the  convention  of  the  18th  October,  1907,  on  the  rules  tor  enemy 
merchant  vessels  on  the  outbreak  of  hostilities,  which  expresses  a 
similar  idea.) 

Abt.  44.  A  vessel  which  has  been  stopped  on  the  ground  that  rhe  is  carrying 
contralmnd,  and  which  is  not  liable  to  condemnation  on  account  of  the  proi^or- 
Uon  of  contraband  on  board,  may,  when  the  circumstances  permit,  be  allowed 
to  continue  her  voyage  if  the  master  is  willing  to  hand  over  the  contraband  to 
the  belligerent  warship. 

The  delivery  of  the  contraband  must  be  entered  by  the  captor  on  the  logbook 
of  the  vessel  stopped,  and  the  master  must  give  the  captor  duly  certified  copies 
of  all  relevant  papers. 

The  captor  is  at  liberty  to  destroy  the  contraband  that  has  been  handed  over 
to  him  under  these  conditions. 
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A  neutral  vessel  is  stopped  for  carrying  contraband.  She  is  not 
liable  to  condemnation,  because  the  contraband  does  not  reach  the 
proportion  specified  in  article  40.  She  can,  nevertheless,  be  taken  to 
a  prize  port  for  judgment  to  be  passed  on  the  contraband.  This 
right  of  the  captor  appears  too  wide  in  certain  cases,  if  the  importance 
or  the  contraband,  possibly  slight  (for  instance,  a  case  of  guns  or 
revolvers),  is  compared  with  the  heavy  loss  incurred  bj  the  vessel 
by  being  thus  turned  out  of  her  course  and  detained  during  the  time 
taken  up  by  the  proceedings.  The  question  has,  therefore,  been  asked 
whether  the  right  of  the  neutral  vessel  to  continue  her  voyage  might 
not  be  admitted  if  the  contraband  articles  were  handed  over  to  the 
captor,  who,  on  his  part,  might  only  refuse  to  receive  them  for  suffi- 
cient reasons,  for  instance,  the  rough  state  of  the  sea,  which  would 
make  transshipment  difficult  or  impossible,  well-founded  suspicions 
as  to  the  amount  of  contraband  which  the  merchant  vessel  is  really 
carrying^  the  difficulty  of  stowing  the  articles  on  board  the  warship, 
etc.  This  proposal  aid  not  gain  sufficient  support.  It  was  alleged 
to  be  impossible  to  impose  such  an  obligation  on  the  cruiser,  for 
which  this  handing  over  of  goods  would  almost  always  have  draw- 
backs. If,  by  chance,  it  has  none,  the  cruiser  will  not  refuse  it, 
because  she  herself  will  gain  by  not  being  turned  out  of  her  courtc  by 
having  to  take  the  vessel  to  a  port.  The  idea  of  an  obligation  hav- 
ing thus  been  excluded,  it  was  decided  to  provide  for  the  voluntary 
handing  over  of  the  contraband,  which,  it  is  hoped,  will  be  carried 
out  whenever  possible,  to  the  great  advantage  oi  both  parties.  The 
formalities  provided  for  are  verv  simple  and  need  no  explanation. 

There  must  be  a  judgment  ot  a  prize  court  as  regards  the  goods 
thus  handed  over.  For  this  purpose  the  captor  must  be  furnished 
with  the  necessary  papers.  It  may  be  supposed  that  there  might  be 
doubt  as  to  the  character  of  certain  articles  which  cruiser  claims  as 
contraband ;  the  master  of  the  merchant  vessel  contests  this  claim,  but 
prefers  to  deliver  them  up  so  as  to  be  at  liberty  to  continue  his  voyage. 
This  is  merely  a  capture  which  has  to  be  confirmed  by  the  prize  court. 

The  contraband  delivered  up  by  the  merchant  vessel  may  ha,mper 
the  cruiser,  which  must  be  left  free  to  destroy  it  at  the  moment  of 
handing  over,  or  later. 

Chapter  III. — Unneutral  Service. 

In  a  general  way,  it  may  be  said  that  the  merchant  vessel  which 
violates  neutrality,  whether  by  carrying  contraband  of  war  or  by 
breaking  blockade,  affords  aid  to  the  enemy,  and  it  is  on  this  ^ound 
that  the  belligerent  whom  she  injures  by  her  acts  is  justified  in  inflict- 
ing on  her  certain  losses.  But  there  are  cases  where  such  unneutral 
service  bears  a  particularly  distinctive  character,  and  for  such  cases 
it  has  been  thought  necessary  to  make  special  provision.  They  have 
been  divided  into  two  classes  according  to  the  gravity  of  the  act  of 
which  the  neutral  vessel  is  accused. 

In  the  cases  included  in  the  first  class  (art.  46),  the  vessel  is  con- 
demned, and  receives  the  treatment  of  a  vessel  subject  to  condemna- 
tion for  carrying  contraband.  This  means  that  the  vessel  does  not 
lose  her  noutral  character  and  has  a  full  claim  to  the  rights  enjoyed 
by  neutral  vessels;  for  instance,  she  may  not  be  destroyed  by  the 
captor  except  under  the  conditions  laid  down  for  neutral  vessels 
(arts.  48  et  seq.) ;  the  rule  that  the  flag  covers  the  goods  applies  to 
goods  she  carries  on  board. 
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In  the  more  serious  cases  which  belong  to  the  second  class  (art.  46), 
the  ve-isel  is  again  condemned;  but  further,  she  is  treated  not  only 
as  a  vessel  subject  to  condemnation  for  carrying  contraband,  but  as 
an  enemy  merchant  vessel^  which  treatment  entails  certain  conse- 
quences. The  rules  governing  the  destruction  of  neutral  prizes  does 
not  apply  to  the  vessel,  and  as  she  has  become  an  enemjr  vessel,  it  is 
no  longer  the  second  but  the  third  rule  of  the  declaration  of  Paris 
which  IS  applicable.  The  goods  on  board  will  be  presumed  to  be 
enemy  goods;  neutrals  will  have  the  right  to  claim  their  property  on 
establishing  their  neutrality  (art.  59).  It  would,  however,  be  going 
too  far  to  say  that  the  original  neutral  character  of  the  vessel  is  com- 
pletely lost,  so  that  she  should  be  treated  as  though  she  had  always 
ueen  an  enemy  vessel.  The  vessel  may  plead  that  the  allegation 
made  against  her  has  no  foundation  in  fact,  that  the  act  of  which  she 
is  accused  has  not  the  character  of  unneutral  service.  She  has,  there- 
fore, the  right  of  appeal  to  the  international  court  in  virtue  of  the 
provisions  which  protect  neutral  property. 

Abt.  45.  A  Deutral  vessel  wiU  be  condemned  and  will,  in  a  general  way,  receive 
Ibe  same  treatment  as  a  neutral  vessel  liable  to  condemnation  for  carriage  of 
contraband — 

(1)  If  Fhe  Is  on  a  voyage  specially  nndertaken  witb  a  view  to  the  transport  of 
individual  passengers  who  arc  embodied  In  the  armed  forces  of  the  enemy,  or 
with  a  view  to  the  transmission  of  intelllg^ice  in  the  interest  of  the  enemy. 

(2)  If,  to  the  Isnowledge  of  either  the  owner,  the  charterer,  or  the  master, 
she  is  transporting  a  military  detachment  of  the  enemy,  or  one  or  more  persons 
who.  in  the  course  of  the  voyage,  directly  assist  the  operations  of  the  enemy. 

In  the  cafes  specified  under  the  above  heads,  goods  belonging  to  the  owner  of 
the  vessel  are  likewise  liable  to  condemnation. 

The  provisions  of  the  present  article  do  not  apply  if  the  vessel  is  encountered 
at  sea  while  unaware  of  the  outbreak  of  hostilities,  or  if  the  master,  after  be- 
coming awnre  of  the  outbreak  of  hostilities,  has  had  no  oiiportunity  of  disem- 
barking the  passengers.  The  vessel  Is  deemed  to  be  aware  of  the  existence' of 
a  state  of  war  if  she  left  an  enemy  port  subsequently  to  the  outbreak  of  hos- 
tilities or  a  neutral  port  subsequently  to  the  notification  of  the  outbreak  of 
hostilities  to  the  power  to  which  such  port  belongs,  provided  that  such  notifica- 
tion was  made  in  sufllcient  time. 

The  first  case  supposes  passengers  traveling  as  individuals;  the 
case  of  a  military  aetachment  is  dealt  with  hereafter.  The  case  is 
that  of  individuals  embodied  in  the  armed  military  or  naval  forces 
of  the  enemjr.  Tl  ere  was  some  doubt  as  to  the  meaning  of  this 
word.  Does  it  include  those  individuals  only  who  are  summoned  to 
serve  in  virtue  of  the  law  of  their  country  and  who  have  really  joined 
the  corps  to  which  they  are  to  belong!  Or  does  it  also  include  such 
individuals  from  the  moment  when  they  are  summoned  and  before 
they  join  that  corps?  The  question  is  oi  great  practical  importance. 
Supposing  the  case  is  one  of  individuals  who  are  natives  of  a  con- 
tinental European  countnr  and  are  settled  in  America;  these  indi- 
viduals have  military  obligations  toward  their  country  of  origin; 
they  have,  for  instance,  to  oelong  to  the  reserve  of  the  active  army 
of  that  country.  Their  country  is  at  war  and  they  sail  to  perform 
their  service.  Shall  they  be  considered  as  embodied  in  the  sense  of 
the  provision  which  we  are  discussing!  If  we  judged  by  the  munici- 
pal law  of  certain  countries  we  might  argue  that  they  should  be  so 
considered.  But,  apart  from  reasons  of  pure  law,  the  contrary  opin- 
ion has  seemed  more  in  accordance  with  practical  necessity  and  has 
been  accepted  by  all  in  a  spirit  of  conciliation.  It  would  be  difficult, 
perhaps  even  impossible,  without  having  recourse  to  vexatious  meas- 
ures to  which  neutral  governments  would  not  unwillingly  submit,  to 
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pick  out  among  the  passengers  in  a  vessel  those  who  are  bound  to 
perform  military  service  and  are  on  their  way  to  do  so. 

The  transmission  of  intelligence  in  the  interest  of  the  enemv  is  to 
be  treated  in  the  same  way  as  the  carriage  of  passengers  embodied 
in  his  armed  force.  The  reference  to  a  vessel  especially  undertaking 
a  voyage  is  intended  to  show  that  her  usual  service  is  not  meant 
She  has  been  turned  from  her  course;  she  has  touched  at  a  port 
which  she  does  not  ordinarilv  visit  in  order  to  embark  the  passengers 
in  question.  She  need  not  be  exclusively  devoted  to  the  service  of 
the  enemy;  that  case  would  come  into  the  second  class  (art.  56  (4)  ). 

In  the  two  cases  just  mentioned  the  vessel  has  performed  but  a 
single  service;  she  has  been  employed  to  carry  certain  people,  or  to 
transmit  certain  intelligence ;  she  is  not  continuously  in  tne  service  of 
the  enemy.  In  conseguence  she  may  be  captured  during  the  voyage 
on  which  she  is  performing  the  service  which  she  has  to  render. 
Once  that  voyage  is  finished,  all  is  over,  in  the  sense  that  she  may  not 
be  captured  for  having  rendered  the  service  in  question.  The  prin- 
ciple is  the  same  as  that  recognized  in  the  case  of  contraband  (art.  38). 

The  second  case  also  falls  under  two  heads. 

There  is,  first,  the  carriage  of  a  military  detachment  of  the  enemy, 
or  that  of  one  or  more  persons  who  during  the  voyage  directly  assist 
his  operations,  for  instance,  by  signaling.  If  these  people  are  soldiers 
or  sailors  in  uniform  there  is  no  difficiflty,  the  vessel  is  clearly  liable 
for  condemnation.  If  they  are  soldiers  or  sailors  in  mufti,  who  might 
be  mistaken  for  ordinary  passengers,  knowledge  on  the  part  of  the 
master  or  owner  is  required,  the  charterer  being  assimilated  to  the 
latter.  The  rule  is  the  same  in  the  case  of  persons  directly  assisting 
the  enemy  during  the  voyage. 

In  these  cases,  if  the  vessel  is  condemned  for  unneutral  service,  the 
goods  belonging  to  her  owner  are  also  liable  to  condemnation. 

These  provisions  assume  that  the  state  of  war  was  known  to  the 
vessel  engaged  in  the  operations  specified ;  such  knowledge  is  the 
reason  and  justification  of  her  condemnation.  The  position  is  alto- 
gether different  when  the  vessel  is  imaware  of  the  outbreak  of  hostili- 
ties, so  that  die  undertakes  the  service  in  ordinary  circumstances. 
She  may  have  learned  of  the  outbreak  of  hostilities  while  at  sea,  but 
have  had  no  chance  of  landing  the  persons  whom  she  was  carrying. 
Condemnation  would  then  be  unjust,  and  the  equitable  rule  adopted 
is  in  accordance  with  the  provisions  already  accepted  in  other  matters. 
If  a  vessel  has  left  an  enemy  port  subsequently  to  the  outbreak  of 
hostilities,  or  a  neutral  port  after  that  outbreak  has  been  notified  to 
the  power  to  whom  such  port  belongs,  her  knowledge  of  the  existence 
of  a  state  of  war  will  be  presumed. 

The  question  here  is  merely  one  of  preventing  the  condemnation 
of  the  vessel.  The  persons  found  on  ooard  her  who  belong  to  the 
armed  forces  of  the  enemy  may  be  made  prisoners  of  war  by  the 
cruiser. 

Abt.  46.  A  neutral  vessel  Is  liable  to  condemnation  and,  in  a  general  way,  to 
the  snme  treatment  as  would  be  applicable  to  her  If  she  were  an  enemy  merchant 
vessel — 

(1)  If  she  takes  a  direct  part  In  the  hostilities. 

(2)  If  she  is  under  the  orders  or  control  of  an  agent  placed  on  board  by  the 
enemy  government. 

(3)  If  she  Is  In  the  exclusive  employment  of  the  enemy  government. 

(4)  If  she  is  exclusively  engaged  at  the  time  either  in  the  transport  of  enemy 
troops  or  in  the  transmission  of  intelligence  in  the  interest  of  the  enemy. 
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In  tbe  caseisi  covered  by  tbe  present  article,  goods  belonging  to  tbe  owner  of  the 
vessel  are  likewise  liable  to  condemnation. 

The  cases  here  contemplated  are  more  serious  than  those  in  article 
45,  which  justifies  the  severer  treatment  inflicted  on  the  vessel,  as 
explained  above. 

First  case, — The  vessel  takes  a  direct  part  in  the  hostilities-  This 
may  take  different  forms.  It  is  needless  to  say  that,  in  an  armed 
conflict,  the  vessel  takes  all  the  risks  incidental  thereto.  We  sup- 
pose her  to  have  fallen  into  the  power  of  the  enemy  whom  she  was 
fighting,  and  who  is  entitled  to  treat  her  as  an  enemy  merchant 
vessel. 

Second  case. — ^The  vessel  is  under  the  orders  or  control  of  an  agent 
placed  on  board  hj  the  enemy  government.  His  presence  marks 
the  relation  in  which  she  stands  to  the  enemy.  In  other  circum- 
stances the  vessel  may  also  have  relations  with  the  enemy,  but  to  be 
subject  to  condemnation  she  must  come  under  the  third  head. 

Third  case, — The  whole  vessel  is  chartered  by  the  enemy  govern- 
ment, and  is  therefore  entirely  at  its  disposal;  it  can  use  her  for 
different  purposes  more  or  less  directly  connected  with  the  war, 
notably,  as  a  transport;  such  is  the  position  of  colliers  which  accom- 
pany a  belligerent  fleet.  There  will  often  be  a  charter  party  between 
the  belligerent  government  and  the  owner  or  master  of  the  vessel, 
but  all  that  is  required  is  proof,  and  the  fact  that  the  whole  vessel 
has,  in  fact,  been  chartered  is  enough,  in  whatever  way  it  may  be 
established. 

Fourth  case, — ^The  vessel  is  at  the  time  exclusively  devoted  to  the 
carriage  of  enemy  troops  or  to  the  transmission  of  intelligence  in  the 
enemy  s  interest.  The  case  is  different  from  those  dealt  with  by 
article  45,  and  the  question  is  one  of  a  service  to  which  the  ship  is 
permanently  devotea.  The  decision  accordingly  is  that,  so  long  as 
such  service  lasts,  the  vessel  is  liable  to  capture,  even  if,  at  the  mo- 
ment when  an  enemy  cruiser  searches  her.  she  is  engaged  neither  in 
the  transport  of  troops  nor  in  the  transmission  of  intelligence. 

As  in  the  cases  in  article  45  and  for  the  same  reasons,  goods  found 
on  board  belonging  to  the  owner  of  the  vessel  are  also  liable  to  con- 
demnation. 

It  was  proposed  to  treat  as  an  enemy  merchant  vessel  a  neutral 
vessel  making,  at  the  time,  and  with  the  sanction  of  the  enemy  gov- 
ernment, a  vovage  which  she  has  only  been  permitted  to  make  sub- 
sequently to  the  outbreak  of  hostilities  or  during  the  two  preceding 
months.  This  rule  would  be  enforced  notably  on  neutral  merchant 
vessels  admitted  by  a  belligerent  to  a  service  reserved  in  time  of 
peace  to  the  national  marine  of  that  belligerent — for  instance,  to 
the  coasting  trade.  Several  delegations  formally  rejected  this  pro- 
posal, so  that  the  question  thus  raised  remains  an  open  one. 

Art.  47.  Any  individual  eml>odIed  In  the  armed  forces  of  the  enemy  who  Is 
fonud  on  board  a  neutral  mercbont  vessel  may  be  made  a  prisoner  of  war,  even 
though  there  be  no  ground  for  the  capture  of  the  vessel. 

Individuals  embodied  in  the  armed  military  or  naval  forces  of  a 
belligerent  may  be  on  board  a  neutral  merchant  vessel  when  she  is 
searched.  If  the  vessel  is  subject  to  condemnation,  the  cruiser  will 
capture  her  and  take  her  to  one  of  her  own  ports  with  the  persons  on 
board.  Clearly  the  soldiers  or  sailors  of  the  enemy  state  will  not  be 
set  free,  but  will  be  treated  as  prisoners  of  war.    Perhaps  the  case 
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will  not  be  one  for  the  capture  of  the  ship— for  instance,  because  the 
master  was  unaware  of  the  status  of  an  individual  who  had  come 
on  board  as  an  ordinary  passenger.  Must  the  soldier  or  soldiers  on 
board  the  vessel  be  set  free!  That  does  not  appear  admissible. 
The  belligerent  cruiser  can  not  be  compelled  to  set  free  active  ene- 
mies who  are  physically  in  her  power  and  are  more  dangerous  than 
this  or  that  contraband  article.  She  must  naturally  proceed  with 
great  discretion,  and  must  act  on  her  own  responsibility  in  requiring 
me  surrender  of  these  individuals,  but  the  right  to  do  so  is  hers;  it 
has  therefore  been  thought  necessary  to  explain  the  point. 

Chapter  IV. — Destruction  of  Neutral  Prizes. 

The  destruction  of  neutral  prizes  was  a  subject  comprised  in  the 
proCTam  of  the  second  peace  conference,  and  on  that  occasion  no 
settlement  was  reached.  It  reappeared  in  the  program  of  the  i)res- 
ent  conference,  and  this  time  agreement  has  been  found  possible. 
Such  a  result,  which  bears  witness  to  the  sincere  desire  of  all  parties 
to  arrive  at  an  understanding  is  a  matter  for  congratulation.  It  has 
been  shown  once  more  that  conflicting  hard-and-fast  rule?  do  not 
always  correspond  to  things  as  they  are,  and  that  if  there  be  readiness 
to  descend  to  particulars,  and  to  arrive  at  the  precise  way  in  which 
the  rules  have  been  applied,  it  will  often  be  found  that  the  actual 
practice  is  very  much  the  same,  although  the  doctrines  professed 
appear  to  be  entirely  in  conflict.  To  enaole  two  parties  to  agree,  it 
is  first  of  all  necessary  that  they  should  understand  each  other,  and 
this  frequently  is  not  the  case.  Thus  it  has  been  found  that  those 
who  declared  for  the  right  to  destroy  neutral  prizes  never  claimed  to 
use  this  right  wantonly  or  at  every  opportunity,  but  only  by  way  of 
exception;  while,  on  the  other  hand,  those  who  maintained  the  prin- 
ciple that  destruction  is  forbidden,  admitted  that  the  principle  must 
give  way  in  certain  exceptional  cases.  It  therefore  became  a  ques- 
tion of  reaching  an  understanding  with  regard  to  those  exceptional 
cases  to  which,  according  to  both  views,  the  right  to  destroy  should 
be  confined.  But  this  was  not  all;  there  was  need  for  some  guaranty 
against  abuse  in  the  exercise  of  this  right;  the  possibility  of  arbi- 
trary action  in  determining  these  exceptional  cases  must  be  limited 
by  throwing  some  real  responsibility  upon  the  captor.  It  was  at  this 
sta^e  that  a  new  idea  was  introduced  into  the  discussion,  thanks  to 
which  it  was  possible  to  arrive  at  an  agreement.  The  possibility  of 
intervention  by  a  court  of  justice  will  make  the  captor  reflect  before 
he  acts,  and  at  the  same  time  secure  reparation  in  cases  where  there 
was  no  reason  for  the  destruction. 

Such  is  the  general  spirit  of  the  provisions  of  this  chapter. 

Abt.  48.  a  neutral  vessel  which  has  been  captured  may  not  be  destroyed  by 
the  captor;  she  must  be  taken  into  such  port  as  is  proper  for  the  determination 
there  of  all  questions  concerning  the  validity  of  the  priza 

The  general  principle  is  very  simple.  A  neutral  vessel  which  has 
been  seized  may  not  be  destroyed  by  the  captor;  so  much  may  be 
admitted  by  everyone,  whatever  view  is  taken  as  to  the  effect  pro- 
duced by  the  capture.  The  vessel  must  be  taken  into  a  port  for  the 
determination  there  as  to  the  validity  of  the  prize.  A  prize  crew 
will  be  put  on  board  or  not,  according  to  circumstances. 

Art.  49.  As  an  excpptlon,  n  neutral  vessel  which  has  been  captured  by  a  bel- 
ligerent warship,  and  which  would  be  liable  to  condemnation,  may  be  destroyed 
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if  the  observance  of  article  48  would  involve  danger  to  tbe  safety  of  the  warship 
or  to  the  success  of  the  operations  in  which  she  is  engaged  at  the  time. 

The  first  condition  necessary  to  justify  the  destruction  of  the  cap- 
tured vessel  is  that  she  should  be  liable  to  condemnation  upon  the 
facts  of  the  case.  If  the  captor  can  not  even  hope  to  obtain  the 
condemnation  of  the  vessel,  how  can  he  lay  claun  to  the  right  to 
destroy  her! 

The  second  condition  is  that  the  observance  of  the  general  principle 
would  involve  danger  to  the  safety  of  the  warship  or  to  the  success  of 
the  operations  in  which  she  is  engaged  at  the  time.  This  is  what  was 
finally  agreed  upon  after  various  solutions  had  been  tried.  It  was 
understood  that  the  phrase  compromettre  la  security  was  synony- 
mous with  mottre  en  danger  le  navire,  and  might  be  translated  into 
English  by:  Involve  danger.  It  is,  of  course,  the  situation  at  the 
moment  wnen  the  destruction  takes  place  which  must  be  considered 
in  order  to  decide  whether  the  conditions  are  or  are  not  fulfilled.  For 
a  danger  which  did  not  exist  at  the  actual  moment  of  the  capture  may 
have  appeared  some  time  afterwards. 

Abt.  60.  Before  the  vessel  is  destroyed  all  persons  on  board  must  be  placed  in 
safety,  and  all  the  ship's  papers  and  other  documents  which  the  parties  inter- 
ested consider  relevant  for  the  purpose  of  deciding  on  the  validity  of  the  capture 
must  be  taken  on  board  the  warship. 

This  provision  lays  down  the  precautions  to  be  taken  in  the  inter- 
ests of  tne  persons  on  board  and  of  the  administration  of  justice. 

Abt.  51.  A  captor  who  lias  destroyed  a  neutral  vessel  must,  prior  to  any  de- 
cision respecting  the  validity  of  the  prize,  establish  that  he  only  acted  in  the 
face  of  an  exceptional  necessity,  of  the  nature  contemplated  in  article  49.  If  he 
fails  to  do  this,  he  must  compensate  the  parties  interested,  and  no  examination 
shall  be  made  of  the  question  whether  the  capture  was  valid  or  not. 

This  claim  gives  a  guaranty  against  the  arbitrary  destruction  ol 
prizes  by  throwing  a  real  responsibility  upon  the  captor  who  has  car- 
ried out  the  destruction.  The  result  is  that  before  any  decision  is 
given  respecting  the  validity  of  the  prize,  the  captor  must  prove  that 
the  situation  he  was  in  was  really  one  which  fell  under  the  head  of  the 
exceptional  cases  contempUted.  This  must  be  proved  in  proceed- 
ings to  which  the  neutral  is  a  party,  and  if  the  latter  is  not  satisfied 
with  the  decision  of  the  national  prize  court  he  may  take  his  case  to 
the  international  court.  Proof  to  the  above  effect  is,  therefore,  a  con- 
dition precedent  which  the  captor  must  fulfill.  If  he  fails  to  do  this, 
he  must  compensate  the  parties  interested  in  the  vessel  and  the  cargo, 
and  the  question  whether  the  capture  was  valid  or  not  will  not  oe 
gone  into.  In  this  way  a  real  sanction  is  provided  in  respect  of  the 
obligation  not  to  destroy  a  prize  except  in  particular  cases,  the  sanc- 
tion taking  the  form  of  a  fine  inflicted  on  the  captor.  If,  on  the  other 
hand,  this  proof  is  given,  the  prize  procedure  follows  the  usual  course; 
if  the  prize  is  declared  valid,  no  compensation  is  due;  if  it  is  declared 
void,  the  parties  interested  have  a  right  to  be  compensated.  Resort 
to  the  international  court  can  only  be  made  after  the  decision  of  the 
prize  court  has  been  given  on  the  whole  matter,  and  not  immediately 
after  the  preliminary  question  has  been  decided. 

Abt.  52.  If  the  capture  of  a  neutral  vessel  is  subsequently  held  to  be  invalid, 
though  the  act  of  destruction  has  been  held  to  have  been  Justifiable,  the  cnptor 
must  pay  compensation  to  the  parties  interested,  in  place  of  the  restitution  to 
which  they  would  have  been  entitled. 

Abt.  53.  If  neutral  goods  not  liable  to  condemnation  have  been  destroyed 
with  the  vessel,  the  owner  of  such  goods  is  entitled  to  compensation. 
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Supposing  a  vessel  which  has  been  destroyed  carried  neutral  goods 
not  liable  to  condemnation:  the  owner  of  such  goods  has,  in  every 
case,  a  right  to  compensation;  that  is,  without  there  being  occasion 
to  distinguish  between  cases  where  the  destruction  was  or  was  not 
justified.  This  is  equitable  and  a  further  guaranty  against  arbitrary 
destruction. 

Abt.  54.  The  captor  has  the  right  to  demand  the  handing  over,  or  to  proceed 
bimaelf  to  the  destruction,  of  any  goods  liable  to  condemnation  found  on  board  a 
Tessel  not  herself  liable  to  condemnation,  provided  that  the  circumstances  are 
such  as  would,  under  article  49,  Justify  the  dpstructlon  of  n  vessel  herself  liable 
to  condemnation.  The  captor  must  enter  the  goods  surrendered  or  destroyed  In 
the  log  book  of  the  vessel  stopped,  and  must  obtain  duly  certified  copies  of  all 
relevant  papers.  When  the  goods  have  been  handed  over  or  destroyed  and  the 
formalities  duly  carried  out  the  master  must  be  allowed  to  continue  his  voyage. 

The  provisions  of  articles  51  and  52  respecting  the  obligations  of  a  captor 
who  has  destroyed  a  neutral  vessel  are  applicable. 

A  cruiser  encounters  a  neutral  merchant  vessel  carrying  contra- 
band in  a  proportion  less  than  that  specified  in  article  40.  The  cap- 
tain may  put  a  prize  crew  on  board  the  vessel  and  take  her  into 
a  port  for  adjudication.  He  may,  in  conformity  with  the  provisions 
of  article  44,  agree  to  the  handing  over  of  the  contraband  if  offered 
by  the  vessel  stopped.  But  what  is  to  happen  if  neither  of  these 
solutions  is  reached?  The  vessel  stopped  aoes  not  offer  to  hand 
over  the  contraband,  and  the  cruiser  is  not  in  a  position  to  take 
the  vessel  into  a  national  port.  Is  the  cruiser  obliged  to  let  the 
neutral  vessel  go  with  the  contraband  on  board?  To  require  this 
seemed  ^oing  too  far,  at  least  in  certain  exceptional  circumstances. 
These  circumstances  are  in  fact  the  same  as  would  have  justified 
the  destruction  of  the  vessel,  had  she  been  liable  to  condemnation. 
In  such  a  case,  the  cruiser  may  demand  the  handing  over,  or  pro- 
ceed to  the  destruction,  of  the  goods  liable  to  condemnation.  The 
reasons  for  which  the  right  to  destrov  the  vessel  has  been  recog- 
nized may  justify  the  destruction  oi  the  contraband  goods,  the 
more  so  as  the  considerations  of  humanity  which  can  be  adduced 
against  the  destruction  of  a  vessel  do  not  in  this  case  apply.  Against 
arbitrary  demands  by  the  cruiser  there  are  the  same  guaranties  as 
those  which  made  it  possible  to  recojgnize  the  right  to  destroy  the 
vessel.  The  captor  must,  as  a  preliminary,  prove  that  he  was  reallj 
faced  by  the  exceptional  circumstances  specified;  failing  this,  he  is 
condemned  to  pay  the  value  of  the  goods  handed  over  or  destroyed, 
and  the  question  whether  they  were  contraband  or  not  will  not  be 
gone  into. 

The  article  prescribes  certain  formalities  which  are  necessary  to 
establish  the  tacts  of  the  case  and  to  enable  the  prize  court  to 
adjudicate. 

Of  course,  when  once  the  goods  have  been  handed  over  ot  destroyed 
and  the  formalities  carried  out,  the  vessel  which  has  been  stopped 
must  be  left  free  to  continue  her  voyage. 

Chapter  V. — ^Transfer  to  a  Neutral  Flag. 

An  enemy  merchant  vessel  is  liable  to  capture,  whereas  a  neutral 
merchant  vessel  is  immune.  It  can  therefore  be  readily  understood 
that  a  belligerent  cruiser  encountering  a^  merchant  vessel  which  lays 
daim  to  neutral  nationality  has  to  inquire  whether  such  nationality 
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has  been  acquired  legitimately  or  merely  in  order  to  shield  the  vessel 
from  the  risKS  to  which  she  would  have  been  exposed  had  she  retained 
her  former  nationality.  This  question  naturally  arises  when  the 
transfer  has  taken  place  a  comparatively  short  time  before  the  mo- 
ment at  which  the  snip  is  searched,  whether  the  actual  date  be  before 
cr  after  the  outbreak  of  hostilities.  The  answer  will  be  different 
according  as  the  question  is  looked  at  from  the  point  of  view  of  com- 
mercial or  belligerent  interests.  Fortunately,  rules  have  been  agreed 
upon  which  conciliate  both  these  interests  as  far  as  possible,  and 
wnich  at  the  same  time  tell  belligerents  and  neutral  commerce  what 
their  position  is. 

Art.  55.  The  tmnsfer  of  an  enemy  vessel  to  a  nentml  flop,  effected  before  tbe 
ontbrenk  of  hostilities.  Is  rnlld,  nnless  It  Is  proved  that  snch  transfer  was  mnde 
In  order  to  evnde  the  consequences  to  which  an  enemy  vessel,  ns  such,  is  exposed. 
There  Is.  however,  a  presumption.  If  the  bill  of  sale  Is  not  on  board  a  vessel 
which  hns  lost  her  belligerent  nationality  less  than  sixty  days  before  the  out- 
break of  hostilities,  that  the  transfer  is  void.  This  presumption  may  be 
rebutted. 

Where  the  transfer  was  effected  more  than  thirty  days  before  the  outbreak  of 
hostilities,  there  is  an  absolute  presumption  that  It  Is  valid  if  It  is  uncondi- 
tional, complete,  and  In  conformity  with  the  laws  of  the  countries  concerned, 
and  if  its  effect  Is  such  that  neither  the  control  of.  nor  the  profits  earned  by,  the 
vessel  remain  In  the  same  hands  as  before  the  transfer.  If.  however,  the  vessel . 
lost  her  belligerent  nationality  less  than  sixty  days  before  the  outbreak  of 
hostilities,  and  if  the  bill  of  sale  is  not  on  board,  the  capture  of  the  vessel 
gives  no  right  to  damages. 

The  general  rule  laid  down  in  the  first  para^aph  is  that  the  trans- 
fer of  an  enemy  vessel  to  a  neutral  flag  is  valid,  assuming,  of  course, 
that  the  ordinary  requirements  of  the  law  have  been  fulfilled.  It 
is  upon  the  captor,  if  he  wishes  to  have  the  transfer  annulled,  that 
the  onus  lies  oi  proving  that  its  object  was  to  evade  the  consequences 
entailed  by  the  war  in  prospect.  There  is  one  case  which  is  treated 
as  suspicious,  that,  namely,  in  which  the  bill  of  sale  is  not  on  board 
when  the  ship  has  changed  her  nationalitjr  less  than  60  days  before 
the  outbreak  of  hostilities.  The  presumption  of  validity  which  has 
been  set  up  by  the  first  paragraph  in  favor  of  the  vessel  is  then 
replaced  by  a  presumption  in  favor  of  the  captor.  It  is  presumed 
that  the  transfer  is  void,  but  the  presumption  may  be  rebutted. 
With  a  view  to  such  rebuttal,  proof  may  be  given  that  the  transfer 
was  not  effected  in  order  to  evade  the  consequences  of  the  war;  it 
is  unnecessary  to  add  that  the  ordinary  requirements  of  the  law 
must  have  been  fulfilled. 

It  was  thought  desirable  to  give  to  commerce  a  guaranty  that 
the  right  of  treating  a  transfer  as  void  on  the  ground  that  it  was 
effected  in  order  to  evade  the  conseguences  of  war  should  not  extend 
too  far,  and  should  not  cover  too  long  a  period.  Consequently,  if 
the  transfer  has  been  effected  more  than  30  days  before  the  out- 
break of  hostilities,  it  can  not  be  impeached  on  that  ground  alone, 
and  it  is  regarded  as  unquestionably  valid  if  it  has  been  made  under 
conditions  which  show  that  it  is  genuine  and  final.  These  conditions 
ars  as  follows:  The  transfer  must  be  unconditional,  complete,  and 
in  conformity  with  the  laws  of  the  countries  concerned,  and  its 
effect  must  be  such  that  both  the  control  of,  and  the  profits  earned 
by,  the  vessel  pass  into  other  hands.  When  once  these  conditions 
are  proved  to  exist,  the  captor  is  not  allowed  to  set  up  the  conten- 
tion that  the  vender  foresaw  the  war  in  which  his  country  was  about 
to  be  involved,  and  wished  by  the  sale  to  shield  himself  from  the 
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risks  to  which  a  state  of  war  would  have  exposed  him  in  respect  of 
the  vessels  he  was  transferring.  Even  in  this  case,  however,  when 
a  vessel  is  encountered  by  a  cruiser  and  her  bill  of  sale  is  not  on 
board,  she  may  be  captured  if  a  change  of  nationality  has  taken 
place  less  than  GO  days  before  the  outbreak  of  hostilities;  that 
circumstance  has  made  her  suspect.  But  if  before  the  prize  court 
the  proof  required  by  the  second  paragraph  is  adduced,  she  must  be 
released,  though  she  can  not  claim  compensation,  inasmuch  as  there 
was  good  reason  for  capturing  her. 

Art.  56.  The  transfer  of  an  enemy  veesel  to  a  neutral  flag  effected  after  tlie 
ontbreak  of  bostilittes  is  Toid  aniess  it  is  proved  that  such  transfer  was  not 
made  in  order  to  evade  the  consequences  to  which  an  enemy  vessel,  as  sucli» 
is  esi)08ed. 

Provided  that  there  is  an  absolute  presumption  that  a  transfer  is  void — 

(1 )  If  the  transfer  has  been  made  during  a  voyage  or  In  a  blockaded  port. 

(2)  If  a  right  to  repurchaFe  or  recover  the  vessel  Is  reserved  to  the  vender. 

(3)  If  the  requirements  of  the  municipal  law  governing  the  right  to  fly  the 
flag  under  which  the  vessel  is  sailing  have  not  been  fulfilled. 

The  rule  respecting  transfers  made  after  the  outbreak  of  hostilites 
is  more  simple.  Such  a  transfer  is  only  valid  if  it  is  proyed  that  its 
object  was  not  to  evade  the  consequences  to  which  an  enemy  vessel, 
as  such,  is  exposed.  The  rule  accepted  in  respect  of  transfers  made 
before  the  outbreak  of  hostilities  is  inverted.  In  that  case  there  is 
a  presumption  that  the  transfer  is  valid ;  in  the  present,  that  it  is 
void — provided  always,  that  proof  to  the  contrary  may  be  given 
For  instance,  it  might  be  proved  that  the  transfer  had  taken  place 
by  inheritance. 

Article  56  recites  cases  in  which  the  presumption  that  the  transfer 
is  void  is  absolute,  for  reasons  which  can  be  readily  understood.  In 
the  first  case  the  connection  between  the  transfer  and  the  war  risk 
run  by  the  vessel  is  evident.  In  the  second,  the  traiisferee  is  a  mere 
man  of  straw,  who  is  to  be  treated  as  owner  during  a  dangerous 

Esriod,  after  which  the  vender  will  recover  possession  of  his  vessel, 
astly,  the  third  case  might  strictly  be  regarded  as  already  pro- 
vided for,  since  a  vessel  which  lays  claim  to  neutral  nationality  must 
naturally  prove  that  she  has  a  right  to  it.^ 

At  one  time  provision  was  made  in  this  article  for  the  case  of  a 
vessel  which  was  retained,  after  the  transfer,  in  the  trade  in  which 
she  had  previously  been  engaged.  Such  a  circumstance  is  in  the 
highest  degree  suspicious;  the  transfer  has  a  fictitious  appearance, 
inasmuch  as  nothing  has  changed  in  regard  to  the  vessel's  trade. 
This  would  apply,  for  instance,  if  a  vessel  were  running  on  the  same 
line  before  and  after  the  transfer.  It  was,  however,  objected  that 
to  set  up  an  absolute  presumption  would  sometimes  be  too  severe, 
and  that  certain  kinds  of  vessels,  as,  for  example,  tank  ships,  could, 
on  account  of  their  build,  engage  only  in  a  certain  definite  trade. 
To  meet  this  objection  the  wora  "route"  was  then  added,  so  that 
it  would  have  been  necessary  that  the  vessel  should  be  engaged  in 
the  same  trade  and  on  the  same  route;  it  was  thought  that  m  this 
way  the  above  contention  would  have  been  satisfactorily  met. 
However,  the  suppression  of  this  case  from  the  list  being  insisted 
on,  it  was  agreed  to  eliminate  it.  Consequently,  a  transfer  of  this 
character  now  falls  within  the  general  rule;  it  is  certainly  presumed 
to  be  void,  but  the  presumption  may  be  rebutted, 

8  D— 63-2— vol  29 10 
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CnAFTER  VI, — Enemy  Characteb. 

The  rule  in  the  declaration  of  Paris  that  "  the  neutral  flag  covers 
enemy  goods,  with  the  exception  of  contraband  of  war,"  corresponds 
so  closely  with  the  advance  of  civilization  and  has  taken  so  firm 
a  hold  on  the  public  mind  that  it  is  impossible,  in  the  face  of  so 
extensive  an  application,  to  avoid  seeing  in  that  rule  the  embodi- 
ment of  a  principle  of  the  common  law  of  nations  which  can  no 
longer  be  disputed.  The  determination  of  t&e  neutral  or  enemy 
character  of  merchant  vessels  accordinglv  decides  not  only  the 
question  of  the  validity  of  their  capture,  but  also  the  fate  of  the 
noncontraband  goods  on  board.  A  similar  general  observation  may 
be  made  with  reference  to  the  neutral  or  enemy  character  of  goods. 
No  one  thinks  of  contesting  to-day  the  principle  according  to  which 
"neutral  goods,  with  the  exception  of  contraband  of  war,  are  not 
liable  to  capture  on  board  an  enemy  ship."  It  is,  therefore,  only  in 
respect  of  goods  found  on  board  an  enemy  ship  that  the  question 
whether  they  are  neutral  or  enemy  property  arises. 

The  determination  of  what  constitutes  neutral  or  enemy  character 
thus  appears  as  a  development  of  the  two  principles  laid  down  in 
1856,  or  rather  as  a  means  of  securing  their  just  application  in 
practice. 

The  advantage  of  deducing  from  the  practices  of  different  countries 
some  clear  and  simple  rules  on  this  suoject  may  be  said  to  need  no 
demonstration.  The  uncertainty  as  to  the  risk  of  capture,  if  it  does 
not  put  an  end  to  trade,  is  at  least  the  most  serious  of  hindrances  to 
its  continuance.  A  trader  ought  to  know  the  risks  which  he  runs  in 
putting  his  goods  on  board  this  or  that  ship,  while  the  underwriter, 
if  he  ooes  not  know  the  extent  of  those  risks,  is  obliged  to  charge  war 
premiums,  which  are  often  either  excessive  or  else  inadequate. 

The  rules  which  form  this  chapter  are,  unfortunately,  incomplete. 
Certain  important  points  had  to  be  laid  aside,  as  has  been  already 
obspF'  ed  in  the  introductory  explanations  and  as  will  be  further 
explained  below. 

Apt.  57.  Subject  to  the  provisions  respecting  tmn?fer  to  nnother  flip,  the 
nentml  or  enemy  character  of  a  vessel  is  determined  by  the  flag  which  she  Is 
ttititled  to  fly. 

The  case  where  a  nentml  vessel  Is  engaged  In  a  trade  which  is  closed  in  time 
of  peace  remains  outside  the  scope  of  this  rule  and  Is  In  no  wise  afi'ected  by  It 

The  principle,  therefore,  is  that  the  neutral  or  enemy  character  of 
a  vessel  is  deterinined  by  the  flag  which  she  is  entitled  to  fly.  It  is 
a  simple  rule  which  appears  satisfactorily  to  meet  the  special  case  of 
ships,  as  distinguished  from  that  of  other  movable  property,  and 
notably  of  the  cargo.  From  more  than  one  point  of  view  ships  may 
be  said  to  possess  an  individuality;  notably,  they  have  a  nationality, 
a  national  character.  This  attribute  of  nationality  finds  visible  ex- 
pression in  the  right  to  fly  a  flag.  It  has  the  effect  of  placin;?  ships 
under  the  protection  and  control  of  the  State  to  which  they  belong. 
It  makes  tnem  amenable  to  the  sovereignty  and  to  the  laws  of  that 
State  and  liable  to  requisition  should  the  occasion  arise.  Here  is 
the  surest  test  of  whether  a  vessel  is  really  a  unit  in  the  merchant 
marine  of  a  country,  and  here,  therefore,  the  best  test  by  which  to 
decide  whether  her  character  is  neutral  or  enemy.  It  is,  moreover, 
preferable  to  rely  exclusively  upon  this  test  and  to  discard  all  con- 
siderations connected  with  the  personal  status  of  the  owner. 
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The  text  makes  use  of  the  words  "the  flag  which  the  vessel  is 
entitled  to  fly;**  that  expression  means,  of  course,  the  flag  under 
which,  whether  she  is  actually  flying  it  or  not,  the  vessel  is  entitled 
to  sail  according  to  the  municipal  laws  which  govern  that  right. 

Article  57  safe^ards  the  provisions  respecting  transfer  to  another 
flag,  as  to  which  it  is  sufficient  to  refer  to  articles  65  and  56;  a  vessel 
may  very  well  have  the  right  to  fly  a  neutral  flag,  as  far  as  the  law 
of  the  country  to  which  she  claims  to  belong  is  concerned,  but  may 
be  treated  as  an  enemy  vessel  by  a  belligerent,  because  the  transfer 
in  virtue  of  which  she  has  hoisted  the  neutral  flag  is  annulled  by 
article  55  or  article  56. 

Lastly,  the  question  was  raised  whether  a  vessel  loses  her  neutral 
character  when  she  is  engaged  in  a  trade  which  the  enemy,  prior  to 
the  war,  reserved  exclusively  for  his  national  vessels;  but  as  has 
been  observed  above  in  connection  with  the  subject  of  unneutral 
service,  no  agreement  was  reached,  and  the  question  remains  an 
open  one,  as  the  second  paragraph  of  article  57  is  careful  to  explain. 

Art.  68.  The  neutral  or  eneroy  character  of  goods  found  on  bonrd  an  enemy 
ressel  Is  determined  by  the  neutral  or  enemy  character  of  the  owner. 

Unlike  ships,  goods  have  no  individuality  of  their  own;  their 
neutral  or  enemy  character  is  made  to  depend  upon  the  personal 
status  of  their  owner.  This  opinion  prevailed  after  an  exhaustive 
study  of  diflferent  views,  which  inclined  toward  reliance  on  the 
country  of  origin  of  the  goods,  the  status  of  the  person  at  whose 
risk  thev  are,  of  the  consignee,  or  of  the  consijErnor.  The  test  adopted 
in  article  58  appears,  moreover,  to  be  in  conformity  with  the  terms 
of  the  declaration  of  Paris,  as  also  with  those  of  the  convention  of 
The  Hague  of  the  18th  October,  1907,  relative  to  the  establishment  of 
an  international  prize  court,  where  the  expression  "  neutral  or  enemy 
property  "  is  used.    (Arts.  1,  3, 4,  8.) 

But  it  can  not  be  concealed  that  article  58  solves  no  more  than  a 
part  of  the  problem,  and  that  the  easier  part;  it  is  the  neutral  or 
enemy  character  of  the  owner  which  determines  the  character  of  the 
goods,  but  what  is  to  determine  the  neutral  or  enemy  character  of  the 
owner?  On  this  point  nothing  is  said,  because  it  was  found  impos- 
sible to  arrive  at  an  agreement.  Opinions  were  divided  between 
domicile  and  nationality;  no  useful  purpose  will  be  served  by  repro- 
ducing here  the  arguments  adduced  to  support  the  two  positions.  It 
was  hoped  that  a  compromise  might  have  been  reached  on  the  basis 
of  a  clause  to  the  following  effect : 

The  neutral  or  enemy  character  of  goods  fonnd  on  bonrd  an  enemy  ressel  is 
determined  by  the  nentral  or  enemy  natlonalUy  of  their  owner,  or.  If  he  Is  of  no 
nntionality  or  of  donble  nationality  (1.  e.,  both  neutral  and  enemy),  by  his  domi- 
cile In  a  nentral  or  enemy  country; 

Provided  that  goods  belonging  to  a  limited  liability  or  joint  stock  company 
are  consldei-ed  as  neutral  or  enemy  according  as  the  company  has  its  head* 
qnarters  in  a  neutral  or  enemy  country. 

But  there  was  no  unanimity. 

Art.  59.  In  the  absence  of  proof  of  the  neutral  charncter  of  goods  found  on 
board  an  enemy  vessel,  they  are  presumed  to  be  enemy  goods. 

Article  59  gives  expression  to  the  traditional  rule  according  to 
which  goods  found  on  board  an  enemy  vessel  are,  failing  proof  to  tho 
contrary,  presumed  to  be  enemy  goods;  this  is  merely  a  simple  pre- 
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sumption,  which  leaves  to  the  claimant  the  right,  but  at  the  same  time 
the  onus,  of  proving  his  title. 

Art.  CO.  Enemy  ^oods  on  bonrd  an  enemy  vessel  retnfn  their  enemy  chnrncter 
nntil  they  reach  their  destlnntlon,  notwithstanding  any  transfer  effected  after 
the  outbreak  of  hoFtilitles  while  the  goods  are  belnjs  forwarded. 

If.  however,  prior  to  the  capture,  a  foruier  neutral  owner  exercises,  on  the 
bankruptcy  of  an  existing  eneujy  owner,  a  recognized  legal  right  to  recover  the 
goods,  they  regain  their  neutral  character. 

This  provision  contemplates  the  case  where  goods  which  were 
enemy  property  at  the  time  of  dispatch  have  been  the  subject  of  a 
sale  or  transfer  during  the  course  of  the  voyage.  The  ease  with 
which  enemy  goods  might  secure  protection  from  the  exercise  of 
the  right  of  capture  by  means  of  a  sale  which  is  made  subject  to  a 
reconveyance  of  the  property  on  arrival  has  always  led  to  a  refusal  to 
reco^ize  such  transfers.    The  enemy  character  subsists. 

"With  regard  to  the  moment  from  which  goods  must  be  considered 
to  acquire  and  retain  the  enemy  character  of  their  owner,  the  text 
has  been  inspired  by  the  same  spirit  of  equity  as  governed  the  con- 
vention of  The  Hague,  relative  to  the  status  of  merchant  vessels  on 
the  outbreak  of  hostilities,  and  by  the  same  desire  to  protect  mercan- 
tile operations  undertaken  in  the  security  of  a  time  of  peace.  It  is 
only  when  the  transfer  takes  place  after  the  outbreak  of  hostilities 
that  it  is,  so  far  as  the  loss  of  enemy  character  is  concerned,  inopera- 
tive until  the  arrival  of  the  goods  in  question.  The  date  which  is 
taken  into  consideration  here  is  that  of  the  transfer,  and  not  of  the 
departure  of  the  vessel.  For,  while  the  vessel  which  started  before 
the  war  began,  and  remains,  perhaps,  unaware  of  the  outbreak  of 
hostilities,  may  enjoy  on  this  account  some  degree  of  exemption,  the 
goods  may  nevertheless  possess  enemy  character;  the  enemy  owner 
of  these  goods  is  in  a  position  to  be  aware  of  the  state  of  war,  and  it 
is  for  that  very  reason  that  he  is  likely  to  seek  to  evade  its  conse- 
quences. 

It  was,  however,  thought  right  to  add  what  is,  if  not  a  limitation, 
at  least  a  complement  agreed  to  be  necessary.  In  a  great  number  of 
countries  an  unpaid  vendor  has,  in  the  event  of  the  bankruptcy  of 
the  buyer,  a  recognized  legal  right  to  recover  the  goods  which  have 
already  become  the  property  of  the  buyer  but  not  yet  reached  him 
(stoppage  in  transitu).  In  such  a  case  the  sale  is  canceled,  and,  in 
consequence  of  the  recovery,  the  vendor  obtains  the  goods  again  and 
is  not  deemed  ever  to  have  ceased  to  be  the  owner.  This  right  gives 
to  neutral  commerce,  in  the  case  of  a  genuine  bankruptcy,  a  protec- 
tion too  valuable  to  be  sacrificed,  and  the  second  paragraph  of  article 
60  is  intended  to  preserve  it 

Chapter  YII. — Convoy. 

The  practice  of  convoy  has,  in  the  past,  occasionally  given  rise  to 
grave  difficulties  and  even  to  conflict.  It  is  therefore  satisfactory  to 
be  able  to  record  the  agreement  which  has  been  reached  upon  this 
subject. 

Art.  61.  Neutral  rePFels  under  national  convoy  are  exempt  from  Fearch.  The 
commander  of  a  convoy  gives.  In  writing,  at  the  request  of  the  commander  of  a 
belligerent  warship,  all  information  as  to  the  character  of  the  vessels  and  their 
cargoes  which  could  be  obtained  by  search. 
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The  principle  laid  down  is  simple;  a  neutral  vessel  under  the  convoy 
of  a  warship  of  her  own  nationality  is  exempt  from  search.  The 
reason  for  this  rule  is  that  the  belligerent  cruiser  ought  to  be  able  to 
find  in  the  assurances  of  the  commander  of  the  convoy  as  good  a 
guaranty  as  would  be  afforded  by  the  exercise  of  the  right  of  search 
itself;  in  fact,  she  can  not  call  in  Question  the  assurances  given  by  the 
official  representative  of  a  neutral  government  without  display mg  a 
lack  of  international  courtesy.  If  neutral  governments  allow  belliger- 
ents to  search  vessels  sailing' under  their  flag,  it  is  because  they  do  not 
wish  to  be  responsible  for  the  supervision  of  such  Vessels,  and  there- 
fore allow  belligerents  to  protect  themselves.  The  situation  is  altered 
when  a  neutral  government  consents  to  undertake  that  responsibility; 
the  right  of  search  has  no  longer  the  same  importance. 

But  it  follows  from  the  explanation  of  the  rule  respecting  convoy 
that  the  neutral  government  undertakes  to  afford  the  belligerents 
every  guaranty  that  the  vessels  convoyed  shall  not  take  advantage  of 
the  protection  accorded  to  them  in  order  to  do  anything  inconsistent 
with  their  neutraliy,  as,  for  example,  to  carry  contraband,  render  un- 
neutral service  to  the  belligerent,  or  attempt  to  break  blockade.  There 
L9  need,  therefore,  that  a  genuine  supervision  should  be  exercised  from 
the  outset  over  the  vessels  which  are  to  be  convoyed ;  and  that  super- 
vision must  be  continued  throughout  the  vovage.  The  government 
must  act  with  vigilance  so  as  to  prevent  all  aouse  of  the  right  of 
convoy,  and  must  give  to  the  oflScer  who  is  put  in  command  of  a 
convoy  precise  instructions  to  this  effect. 

A  belligerent  cruiser  encounters  a  convoy ;  she  communicates  with 
the  commander  of  the  convoy,  who  must,  at  her  request,  give  in  writ- 
ing all  relevant  information  about  the  vessels  under  his  protection.  A 
written  declaration  is  reauired,  because  it  prevents  all  ambiguities  and 
misunderstandings,  and  because  it  pledges  to  a  greater  extent  the  re- 
sponsibility of  the  commander.  The  object  of  such  a  declaration  is  to 
make  search  unnecessary  by  the  mere  fact  of  giving  to  the  cruiser  the 
information  which  the  search  itself  would  have  supplied. 

Art.  62.  If  the  commnnder  of  the  beUigerent  warship  hns  reason  to  suspect 
that  the  confidence  of  the  commander  of  the  convoy  has  been  abused,  he  com- 
municates his  suspicions  to  him.  In  such  a  case  it  is  for  the  commander  of  the  con- 
voy alone  to  Investigate  the  matter.  He  must  record  the  result  of  such  investiga- 
tion in  a  report,  of  which  a  copy  is  handed  to  the  officer  of  the  warship.  If,  in 
the  opinion  of  the  commander  of  the  convoy,  the  facts  shown  in  the  report 
Justify  the  capture  of  one  or  more  vessels,  the  protection  of  the  convoy  must  be 
withdrawn  from  such  vessels. 

In  the  majority  of  cases  the  cruiser  will  be  satisfied  with  the  decla- 
ration which  the  commander  of  the  convoy  will  have  given  to  her.  but 
she  may  have  serious  grounds  for  believing  that  the  confidence  oi  the 
commander  has  been  abused,  as,  for  example,  that  a  ship  under  convoy 
of  which  the  papers  are  apparently  in  order  and  exhibit  nothing  sus- 
picious is,  in  tact,  carrying  contraband  cleverly  concealed.  The 
cruiser  may,  in  such  a  case,  communicate  her  suspicions  to  the  com- 
mander of  the  convoy,  and  an  investigation  may  be  considered  neces- 
sary. If  so,  it  will  be  made  by  the  commander  of  the  convoy,  since 
it  is  he  alone  who  exercises  authority  over  the  vessels  placed  under 
his  protection.  It  appeared,  nevertheless,  that  much  difficulty  might 
often  be  avoided  if  the  belligerent  were  allowed  to  be  present  at  this 
investigation ;  otherwise  he  might  still  suspect,  if  not  the  good  faith, 
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at  last  the  vigilance  and  perspicacity  of  the  person  who  conducted  the 
search.  But  it  was  not  thought  that  an  obligation  to  allow  the  officer 
of  the  cruiser  to  be  present  at  the  investigation  should  be  imposed 
upon  the  commander  of  the  convoy.  He  must  act  as  he  thinks  best;  if 
be  agrees  to  the  presence  of  an  officer  of  the  cruiser,  it  will  be  as  an 
act  of  courtesy  or  good  policy.  He  must  in  every  case  draw  up  a 
report  of  the  investigation  and  give  a  copy  to  the  officer  of  the  cruiser. 

Differences  of  opinion  may  occur  between  the  two  officers,  particu- 
larly in  relation  to  conditional  contraband.  The  character  of  a  port 
to  which  a  cargo  of  corn  is  destined  may  be  disputed.  Is  it  an  ordi- 
nary commercial  port,  or  is  it  a  port  which  serves  as  a  base  of  supply 
for  the  armed  forces?  The  situation  which  arises  out  of  the  mere 
fact  of  the  convoy  must  in  such  a  case  be  respected.  The  officer  of  the 
cruiser  can  do  no*  more  than  make  his  protest,  and  the  difficulty  must 
be  settled  through  the  diplomatic  channel. 

The  situation  is  altogether  different  if  a  vessel  under  convoy  is 
found  beyond  the  possibility  of  dispute  to  be  carrying  contraband. 
Tlie  vessel  has  no  longer  a  right  to  protection,  since  the  condition 
upon  which  such  protection  was  granted  has  not  been  fulfilled.  Be- 
sides deceiving  her  own  government,  she  has  tried  to  deceive  the 
belligerent.  She  must  therefore  be  treated  as  a  neutral  merchant 
vessel  encountered  in  the  ordinary  way  and  searched  by  a  belligerent 
cruiser.  She  can  not  complain  at  being  exposed  to  such  rigorous 
treatment,  since  there  is  in  her  case  an  aggravation  of  the  offense 
committed  by  a  carrier  of  contraband. 

Chapter  VIII. — Resistance  to  Seabch. 

The  subject  treated  in  this  chapter  was  not  mentioned  in  the  pro- 
^m  submitted  by  the  British  Government  in  February,  1908,  but 
it  is  intimately  connected  with  several  of  the  questions  in  that  pro- 
gram, and  thus  attracted  the  attention  of  the  conference  in  the 
course  of  its  deliberations;  and  it  was  thought  necessary  to  frame  a 
rule  upon  it,  the  drafting  of  which  presented  little  difficulty. 

A  belligerent  cruiser  encounters  a  merchant  vessel  and  summons 
her  to  stop  in  order  that  she  may  be  searched.  The  vessel  summoned 
does  not  stop,  but  tries  to  avoid  the  search  by  flight.  The  cruiser  may 
employ  force  to  stop  her,  and  the  merchant  vessel,  if  she  is  damaged 
or  sunk,  has  no  right  to  complain,  seeing  that  she  has  failed  to  comply 
with  an  obligation  imposed  upon  her  by  the  law  of  nations. 

If  the  vessel  is  stopped,  and  it  is  shown  that  it  was  only  in  order  to 
escape  the  inconvenience  of  being  searched  that  recourse  was  had  to 
flight,  and  that  beyond  this  she  had  done  nothing  contrary  to  neutral- 
ity, she  will  not  be  punished  for  her  attempt  at  flight.  If, "on  the  other 
hand,  it  is  established  that  the  vessel  has  contraband  on  board,  or  that 
she  has  in  someway  or  other  failed  to  comply  with  her  duty  as  a  neu- 
tral, she  will  suffer  the  consequences  of  her  infraction  of  neutrality, 
but  in  this  case  as  in  the  last,  she  will  not  undergo  any  punishment  for 
her  attempt  at  flight.  Expression  was  given  to  the  contrary  view, 
namely,  that  a  ship  shoula  be  punished  for  an  obvious  attempt  at 
flight  as  much  as  tor  forcible  resistance.  It  was  suggested  that  the 
prospect  of  having  the  escaping  vessel  condemned  as  good  prize  would 


Google 


Digitized  by  VjOOQ 


DECLABATION   OP  INTEBNAHOKAL  KAVAI.  CONFERENCE.  59 

influence  the  captain  of  the  cruiser  to  do  his  best  to  spare  her.    But 
in  the  end  this  view  did  not  prevaiL 

Art.  G3.  Forcible  resistance  to  the  legitimate  exercise  of  the  right  of  stoppage, 
search,  and  capture  inrolves  in  all  cases  the  condemnation  of  the  ressel.  The 
cargo  is  liable  to  the  same  treatment  as  the  cargo  of  an  enemy  vessel.  Goods 
belonging  to  the  master  or  owner  of  the  vessel  are  treated  as  enemy  goods. 

The  situation  is  different  if  forcible  resistance  is  made  to  any  legiti- 
mate action  by  the  cruiser.  The  vessel  commits  an  act  of  hostility 
and  must  from  that  moment  be  treated  as  an  enemy  vessel ;  she  will 
therefore  be  subject  to  condemnation,  although  the  search  may  not 
have  shown  that  anything  contrary  to  neutrality  had  been  done. 
So  far  no  difficulty  seems  to  arise. 

AMiat  must  be  decided  with  regard  to  the  cargo?  The  rule  which 
appeared  to  be  the  best  is  that  according  to  which  the  cargo  will  be 
treated  like  the  cargo  on  board  an  enemy  vessel.  This  assimilation 
involves  the  following  consequences.  A  neutral  vessel  which  has 
offered  resistance  becomes  an  enemv  vessel  and  the  goods  on  board 
are  presumed  to  be  enemy  goods.  Neutrals  who  are  interested  may 
claim  their  property,  in  accordance  with  article  3  of  the  declaration 
of  Paris,  but  enemy  goods  will  be  condemned,  since  the  rule  thht  the 
flag  covers  the  goods  can  not  be  adduced,  because  the  captured  vessel 
on  board  which  they  are  found  is  consiaered  to  be  an  enemy  vessel. 
It  will  be  noticed  that  the  right  to  claim  the  goods  is  open  to  all  neu- 
trals, even  to  those  whose  nationality  is  that  of  the  captured  vessel; 
it  would  seem  to  be  an  excess  of  severity  to  make  such  persons  suffer 
for  the  action  of  the  master.  There  is,  however,  an  exception  as 
regards  the  goods  which  belong  to  the  owner  of  the  vessel ;  it  seems 
natural  that  ne  should  bear  the  consequences  of  the  acts  of  his  agent. 
His  property  on  board  the  vessel  1$  therefore  treated  as  enemy  goods. 
A  fortiori  the  same  rule  applies  to  the  goods  belonging  to  the  master. 

Chapteb  IX. — Compensation. 

This  chapter  is  of  very  general  application,  inasmuch  as  the  pro- 
visions which  it  contains  are  operative  in  all  the  numerous  cases  in 
which  a  cruiser  may  capture  a  vessel  or  goods. 

Art.  64.  If  the  capture  of  a  vessel  or  of  goods  is  not  upheld  by  the  prize  court, 
or  .'  the  prize  is  released  without  any  judgment  being  given,  the  parties  inter- 
ested have  the  right  to  compensation,  unless  there  were  good  reasons  for  cap- 
toiing  the  vessel  or  goods. 

A  cruiser  has  captured  a  neutral  vessel  on  the  ground,  for  example, 
of  carriage  of  contraband  or  breach  of  blockade.  The  prize  court 
releases  tne  vessel,  declaring  the  capture  to  be  void.  This  decision 
alone  is  evidentlj^  not  enough  to  indemnify  the  parties  interested  for 
the  loss  incurred  in  consequence  of  the  capture,  and  this  loss  may  have 
been  considerable,  since  the  vessel  has  been  during  a  period, 'which 
may  often  be  a  very  long  one,  prevented  from  engaging  in  her  ordi- 
nary trade:  May  these  parties  claim  to  be  compensated  for  this  in- 
jury? Reason  requires  that  the  affrmative  answer  should  be  given, 
if  the  injury  has  been  undeserved — that  is  to  say,  if  the  capture  was 
not  brought  about  by  some  fault  of  the  parties.  It  may,  indeed, 
happen  that  there  was  good  reason  for  the  capture,  because  the  master 
of  tne  vessel  searched  did  not  produce  evidence  which  ought  in  the 
ordinary  course  to  have  been  available  and  which  was  only  furnished 
at  a  lifter  stage.    In  such  a  case  it  would  be  unjust  that  compensation 
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should  be  awarded.  On  the  other  hand,  if  the  cruiser  has  really  been 
at  fault,  if  the  vessel  has  been  captured  when  there  were  not  good 
reasons  for  doing  so,  it  is  just  that  compensation  should  be  granted. 

It  may  also  happen  that  a  vessel  which  has  been  captured  and  taken 
into  a  port  is  released  by  the  action  of  the  executive  without  the  inter- 
vention of  a  prize  court.  The  existing  practice,  under  such  circum- 
stances, is  not  uniform.  In  some  countries  the  prize  court  has  no 
jurisdiction,  unless  there  is  a  question  of  validating  a  capture,  and  can 
not  adjudicate  on  a  claim  for  compensation  based  upon  the  ground 
that  the  capture  would  have  been  held  unjustifiable;  in  other  coun- 
tries the  prize  court  would  have  jurisdiction  to  entertain  a  claim  of 
this  kind.  On  this  point,  therefore,  there  is  a  difference  which  is  not 
altogether  equitable,  and  it  is  desirable  to  lay  down  a  rule  which  will 
produce  the  same  result  in  all  countries.  It  is  reasonable  that  every 
capture  effected  without  good  reasons  should  give  to  the  parties  inter- 
ested a  right  to  compensation  without  its  being  necessary  to  draw  any 
distinction  between  the  cases  in  which  the  capture  has  or  has  not  been 
followed  by  a  decision  of  a  prize  court ;  and  this  argument  is  all  the 
more  forcible  when  the  capture  may  have  so  little  justification  that 
the  vessel  is  released  by  the  action  of  the  executive.  A  provision  in 
general  terms  has  therefore  been  adopted,  which  is  capable  of  cov- 
ering all  cases  of  capture. 

It  should  be  observed  that  in  the  text  no  reference  is  made  to  the 
question  whether  the  national  tribunals  are  competent  to  adjudicate 
on  a  claim  for  compensation.  In  cases  where  proceedings  are  taken 
against  the  property  captured  no  doubt  upon  this  point  can  be  enter- 
tained. In  the  course  of  the  proceedings  taken  to  determine  the 
validity  of  a  capture  the  parties  interested  have  the  opportunity  of 
making  good  their  right  to  compensation,  and  if  the  national  tribunal 
does  not  give  them  satisfaction  they  can  apply  to  the  international 
prize  court  If,  on  the  other  hand,  the  action  of  the  belligerent  has 
been  confined  to  the  capture  it  is  the  law  of  the  belligerent  captor 
which  decides  whether  there  are  tribunals  competent  to  entertain  a 
demand  for  compensation;  and  if  so,  what  are  those  tribunals?  The 
international  court  has  not,  according  to  the  convention  of  The 
Hague,  any  jurisdiction  in  such  a  case.  From  an  international  point 
of  view  the  diplomatic,  channel  is  the  only  one  available  for  making 

food  such  a  claim,  whether  the  cause  for  complaint  is  founded  on  a 
ecision  actually  delivered  or  on  the  absence  of  any  tribunal  having 
jurisdiction  to  entertain  it. 

The  question  was  raised  as  to  whether  it  was  necessary  to  draw  a 
distinction  between  the  direct  and  the  indirect  losses  suffered  by 
vessel  or  goods.  The  best  course  appeared  to  be  to  leave  the  prize 
court  free  to  estimate  the  amount  of  compensation  due,  which  will 
vary  according  to  the  circumstances  and  can  not  be  laid  down  in 
advance  in  rules  going  into  minute  details. 

For  the  sake  of  simplicity  mention  has  only  been  made  of  the  vessel, 
but  what  has  been  said  applies,  of  course,  to  cargo  captured  and  after- 
wards released.  Innocent  goods  on  board  a  vessel  which  has  been 
captured  suffer,  in  the  same  way,  all  the  inconvenience  which  attends 
the  capture  of  the  vessel ;  but  if  there  was  good  cause  for  capturing 
the  vessel,  whether  the  capture  has  subsequently  been  held  to  be  valid 
or  not,  the  owners  of  the  cargo  have  no  right  to  compensation. 
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It  is  perhaps  useful  to  indicate  certain  cases  in  which  the  capture  of 
a  vessel  would  be  justified,  whatever  might  be  the  ultimate  decision 
of  the  prize  court.  Notably,  there  is  the  case  where  some  or  all  of 
the  ship's  papers  have  been  thrown  overboard,  suppressed,  or  inten- 
tionally destroyed  on  the  initiative  of  the  master  or  one  of  the  crew  or 
passengers.  Inhere  is  in  such  a  case  an  element  which  will  justify  any 
suspicion  and  afford  an  excuse  for  capturing  the  vessel,  subject  to 
the  master's  ability  to  account  for  his  action  before  the  prize  court. 
Even  if  the  court  should  accept  the  explanation  given  and  should 
not  find  any  reason  for  condemnation,  the  parties  mterested  can  not 
hope  to  recover  compensation. 

An  analogous  case  would  be  that  in  which  there  were  found  on 
board  two  sets  of  papers,  or  false  or  forged  papers,  if  this  irregularity 
were  connected  with  circumstances  calculated  to  contribute  to  the 
capture  of  the  vessel. 

It  appeared  sufficient  that  these  cases  in  which  there  would  be  a 
reasonable  excuse  for  the  capture  should  be  mentioned  in  the  present 
report,  and  should  not  be  made  the  object  of  express  provisions,  since 
otherwise  the  mention  of  these  two  particular  cases  might  have  led  to 
the  supposition  that  they  were  the  only  cases  in  which  a  capture  could 
be  justified. 

Such,  then,  are  the  principles  of  international  law  to  which  the 
naval  conference  has  sought  to  give  reco^ition  as  bein^  fitted  to 
regulate  in  practice  the  intercourse  of  nations  on  certain  important 
questions  in  regard  to  which  precise  rules  have  hitherto  been  wanting. 
The  conference  has  thus  taken  up  the  work  of  codification  begun  b^ 
the  declaration  of  Paris  of  1856.  It  has  worked  in  the  same  spirit 
as  the  second  peace  conference,  and,  taking  advantage  of  the  lauors 
accomplished  at  The  Hague,  it  has  been  able  to  solve  some  of  the 
problems  which,  owing  to  the  lack  of  time,  that  conference  was  com- 
pelled to  leave  unsolved.  Let  us  hope  that  it  mav  be  possible  to 
say  that  those  who  have  drawn  up  the  declaration  of  Lonoon  of  1909 
are  not  altogether  unworthy  of  tneir  predecessors  of  1856  and  1907. 

Final  Provisions. 

The«?e  provisions  have  reference  to  various  questions  relating  to  the 
effect  of  the  declaration,  its  ratification,  its  coming  into  force,  its 
denunciation,  and  the  accession  of  unrepresented  powers. 

Art.  65.  Tbe  provisions  of  the  present  declaration  must  be  treated  as  a  whole 
and  can  not  be  separated. 

This  article  is  of  great  importance  and  is  in  conformity  with  that 
which  was  adopted  in  the  declaration  of  Paris. 

The  rules  contained  in  the  present  declaration  relate  to  matters  of 
great  importance  and  great  diversity.  They  have  not  all  been  ac- 
cepted with  the  same  degree  of  eagerness  by  all  the  delegations. 
Concessions  have  been  made  on  one  point  in  consideration  of  conces- 
sions obtained  on  another.  The  whofp.  all  things  considered,  has  been 
recognized  as  satisfactory,  and  a  legitimate  expectation  would  be 
falsified  if  one  power  might  make  reservations  on  a  rule  to  which 
another  power  attached  particular  importance. 

Abt.  66.  Tbe  signatory  powers  undertake  to  insure  the  mutual  obFervance  of 
tbe  rules  contained  in  the  present  doclarntion  in  any  war  in  which  all  tbe  bellig- 
erents are  parties  thereto.  They  will  therefore  issue  the  necessary  instructions 
to  their  authorities  and  to  their  armed  foices,  and  wiU  take  such  measures  aa 
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may  be  required  in  order  to  insure  that  it  will  be  applied  by  their  courts,  and 
more  particularly  by  their  prize  courta 

According  to  the  engagement  resulting  from  this  article,  the  decla- 
ration applies  to  the  relations  between  the  signatory  powers  when  the 
belligerents  are  likewise  parties  to  the  declaration. 

It  will  be  the  duty  of  each  power  to  take  the  measures  necessary  to 
insure  the  observance  of  the  declaration.  These  measures  may  vary 
in  different  countries  and  may  or  may  not  involve  the  intervention 
of  the  legislature.    The  matter  is  one  of  national  legal  requirements. 

It  should  be  observed  that  neutral  powers  also  may  find  themselves 
in  a  position  of  having  to  give  instructions  to  their  authorities,  nota- 
bly to  the  commanders  of  convoys,  as  previously  explained. 

Abt.  67.  The  present  declaration  shall  be  ratified  as  soon  as  possible. 

The  i*atiflcat!ons  sLall  be  deitosited  In  tendon. 

The  first  de|)osit  of  ratifications  shall  be  recorded  in  a  protocol  signed  by  the 
represeutiitives  uf  the  powers  taiving  iuirt  therein,  and  by  His  Britannic 
Majesty's  principal  secretary  of  state  for  foreign  affairs. 

The  subsequent  dei)osits  of  ratifications  fhall  be  made  by  means  of  a  written 
notification  addressed  to  the  British  Government,  and  accompanied  by  the  in- 
strument of  ratification. 

A  duly  certified  copy  of  the  protocol  relating  to  the  first  deposit  of  ratifica- 
tlona  mid  of  the  notificntlons  mentioued  in  the  preceding  paragraph  as  well  as 
of  the  instruments  of  rntification  which  accompany  them,  shall  be  immediately 
sent  by  the  British  Government,  through  the  diplomatic  channel,  to  the  signa- 
tory powers.  The  said  Government  shall,  in  the  cases  contemplated  in  the  pre- 
ceding paragraph,  inform  them  at  the  £ame  time  of  the  date  on  which  it  re- 
ceived the  notification. 

This  provision,  of  a  purely  formal  character,  needs  no  explanation. 
The  wording  adopted  at  The  Hague  by  the  second  peace  conference 
has  been  borrowed. 

Art.  6S.  The  present  declaration  sbaU  take  effect,  in  the  case  of  the  powers 
which  were  parties  to  the  first  deiK>sit  of  ratifications,  sixty  days  after  the  date 
of  the  protocol  recording  such  detiosit,  and  in  the  case  of  the  jK)wers  which  thall 
ratify  subsequently,  sixty  days  after  the  notification  of  their  ratification  shaU 
have  been  received  by  the  British  Government. 

Abt.  GJ).  In  the  event  of  one  of  the  signatory  powers  wishing  to  denounce  the 
present  declaration,  nich  denunciation  can  only  be  made  to  take  effect  at  the 
end  of  a  period  of  twelve  years  beginning  sixty  days  after  the  first  deposit  of 
ratifications,  and  after  that  time,  at  the  end  of  successive  periods  of  six  years, 
of  which  the  first  will  begin  at  the  end  of  the  period  of  twelve  years. 

Such  denunciation  must  be  notified  in  writing,  at  least  one  year  in  advance,  to 
the  British  Government,  which  shall  Inform  all  the  other  powers. 

It  will  only  operate  in  respect  of  the  denouncing  power. 

It  follows  implicitly  froin  article  69  that  the  declaration  is  of  in- 
definite duration.  The  periods  after  which  denunciation  is  allowed 
have  been  fixed  on  the  analogy  of  the  convention  for  the  establish- 
ment of  an  international  prize  court. 

Art.  70.  The  powers  represented  at  the  London  naval  conference  attach  par- 
ticular Importance  to  the  general  recognition  of  the  rules  which  they  have 
adopted,  and  therefore  express  the  hope  that  the  powers  wh!ch  were  not  repre- 
sented there  will  secede  to  the  present  declaration.  They  request  the  British 
Government  to  invite  them  to  do  so. 

A  power  which  desires  to  accede  shall  notify  its  Intention  in  writing  to  the 
Br!tish  Government,  and  transmit  simultaneously  the  act  of  accession,  which 
will  be  deposited  In  the  archives  of  the  said  Government. 

The  sjiid  Goveniment  shall  forthwith  transmit  to  all  the  other  powers  a  duly 
certified  copy  of  the  notification,  together  with  the  act  of  access! on.  and  communi- 
cate the  date  on  which  such  notification  was  received.  The  accession  takes 
effect  sixty  days  after  such  date. 

In  respect  of  all  matters  concerning  this  declaration,  acceding  powers  shaU  be 
on  the  same  footing  as  the  signatory  powers. 
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The  declaration  of  Paris  also  contained  an  invitation  to  the  powers 
which  were  not  represented  to  accede  to  the  declaration.  The  official 
invitation  in  this  case,  instead  of  being  made  individually  by  each 
of  the  powers  represented  at  the  conference,  may  more  conveniently 
be  made  by  Great  Britain  acting  in  the  name  of  all  the  powers. 

The  procedure  for  accession  is  very  simple.  The  fact  that  the 
acceding  powers  are  placed  on  the  same  footing  in  every  respect  as 
the  signatory  powers  of  course  involves  compfiance  bv  the  former 
with  article  65.  A  power  can  accede  only  to  the  whole,  but  not 
merely  to  a  part,  of  the  declaration. 

Abt.  71.  The  present  declaration,  which  bears  the  date  of  the  26th  February, 
1009.  niny  be  sigtied  in  London  up  till  the  80th  June,  1900,  by  the  plenipoten- 
tiaries of  the  powers  represented  at  the  naval  conference. 

As  at  The  Hague,  account  has  been  taken  of  the  situation  of  cer- 
tain powers  the  representatives  of  which  may  not  be  in  a  position  to 
sign  the  declaration  at  once,  but  which  desire,  nevertheless,  to  be  con- 
siaered  as  signatory,  and  not  as  acceding,  powers. 

It  is  scarcely  necessary  to  say  that  the  plenipotentiaries  of-  the 
powers  referred  to  in  article  71  are  not  necessarily  those  who  were,  as 
such,  delegates  at  the  naval  conference. 

In  faith  whereof  the  plenipotentiaries  have  signed  the  present  declaration 
and  have  thereto  affixed  their  seals. 

Done  at  London  the  twenty-sixth  day  of  February,  one  thousand  nine  hundred 
and  nine,  in  a  single  original,  which  shall  remain  deposited  in  the  archives  of 
the  British  Government,  and  of  which  duly  certified  copies  shall  be  sent  through 
the  diploma  tic  chauuei  to  the  powers  represented  at  the  naval  conference. 


[TraDslatlOD.] 

[The  final  protocol  was  signed  in  the  French  language  only.] 

FINAL  PROTOCOL  OF  THE  LONDON  NAVAL  CONFER- 

ENCE. 

The  London  Naval  Conference,  called  together  by  His  Britannic 
Majesty's  Government,  assembled  at  the  foreign  office  on  the  4th 
December,  1908,  with  the  object  of  laying  down  the  generally  recog- 
nized principles  of  international  law  in  accordance  with  Article  7  of 
the  convention  signed  at  The  Hague  on  the  18th  October,  1907,  for 
Uie  establishment  of  an  international  prize  court. 

The  powers  enumerated  below  took  part  in  this  conference,  at  which 
they  appointed  as  their  representatives  the  following  delegates: 

(jermany :  M.  Kriege,  privy  councillor  of  legation  and  legal  adviser 
to  the  department  of  foreign  affairs,  member  of  the  permanent  court 


councillor  of  legation  and  assistant  councillor  to  the  department  *w* 
foreign  affairs,  legal  delegate;  Commander  von  Biilow,  second  naval 
delegate. 

The  United  States  of  America :  Rear- Admiral  Charles  H.  Stockton, 
plenipotentiary  delegate;  Mr.  George  Grafton  Wilson,  professor  at 
Brown  University,  lecturer  on  international  law  at  the  Naval  War 
College  and  at  Harvard  University,  plenipotentiary  delegate. 
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Austria-Hiingarv :  His  Excellency  M,Constantin  Theodore  Dumba, 
privy  councillor  of  His  Imperial  and  Royal  Apostolic  Majesty,  envoy 
extraordinary  and  minister  plenipotentiary,  plenipotentiary  delegate; 
Rear-Admiral  Baron  Leopold  de  Jedina-Palombini,  naval  delegate; 
Baron  Alexandre  Hold  de  Ferneck,  attach^  to  the  ministry  ot  the 
imperial  and  royal  household  and  of  foreign  affairs,  professor  on  the 
staff  of  the  University  of  Vienna,  assistant  delegate. 

Spain:  M.  Gabriel  Maura  y  Gamazo,  Count  de  la  Mortera,  mem- 
ber of  Parliament,  plenipotentiary  delegate;  Capt.  R.  Estrada,  naval 
delegate. 

France:  M.  Louis  Renault,  minister  plenipotentiary,  professor  at 
the  Faculty  of  Law  at  Paris,  legal  adviser  to  the  ministry  of  foreign 
affairs,  member  of  the  Institute  of  France,  member  of  the  permanent 
court  of  arbitration,  plenipotentiary  delegate;  Rear-Admiral  Le  Bris, 
technical  delegate;  M.  H.  Fromageot,  barrister  at  the  court  of  appeal 
in  Paris,  technical  delegate;  Count  de  Manneville,  secretary  ot  em- 
bassy of  the  first  class,  delegate. 

Great  Britain :  The  Earl  of  Desart,  K.  C.  B.,  king's  proctor,  pleni- 
potentiary delegate;  Rear-Admiral  Sir  Charles  OtUey,  K.  C.  M.  G.» 
M.  V.  O.,  R.  N.,  delegate;  Rear-Admiral  Edmond  J.  W.  Slade, 
M.  V.  O.,  R.  N.,  delegate;  Mr.  Eyre  Crowe,  C.  B.,  delegate;  Mr. 
Cecil  Hurst,  C.  B.,  delegate. 

Italy:  M.  Guido  Fusina to,  councillor  of  state,  member  of  Parlia- 
ment, ex-minister  of  public  instruction,  member  of  the  permanent 
court  of  arbitration,  plenipotentiary  delegate;  Capt.  Count  Giovanni 
Lovatelli,  naval  delegate;  M.  Arturo  Ricci-Busatti,  councillor  of  lega- 
tion, head  of  the  legal  department  of  the  ministry  for  foreign  affairs, 
assistant  delegate. 

Japan:  Vice- Admiral  Baron  Toshiatsu  Sakamoto,  head  of  the 
naval  education  department,  plenipotentiarjr  delegate;  M.  Enjiro 
Yamaza,  councillor  of  the  iinperial  embassy  in  London,  plenipoten- 
tiary delegate;  Capt.  Sojiro  Tochinai,  naval  attache  at  the  imperial 
embassy  in  London,  naval  delegate;  M.  Tadao  Yamakawa,  coun- 
cillor to  the  imperial  ministry  of  marine,  technical  delegate";  M. 
Sakutaro  Tachi,  professor  at  the  Imperial  University  of  Tokyo,  tech- 
nical delegate;  M.  Michikazu  Matsuda,  second  secretary  at  the  impe- 
rial legation  at  Brussels,  technical  delegate. 

Netherlands:  Vice- Admiral  Jonkheer  J.  A.  Roell,  A.  D.  C,  on 
special  service  to  Her  Majesty  the  Queen,  ex-minister  of  marine, 
plenipotentiary  delegate;  Jonkheer  L.  H.  Ruyssenaers,  envoy  extra- 
ordinary and  minister  plenipotentiary,  ex-secretary-general  of  the 
permanent  court  of  arbitration,  plenipotentiary  delegate;  First  Lieut. 
H.  G.  Surie,  naval  delegate. 

Russia:  Baron  Taube,  doctor  of  laws,  councillor  to  the  imperial 
ministrjr  of  foreign  affairs,  professor  of  international  law  at  the 
University  of  St.  Petersburg,  plenipotentiary  delegate;  Captain  Behr, 
naval  attache  in  London,  naval  delegate;  Colonel  of  the  Admiralty 
()vtchinnikow,  professor  of  international  law  at  the  naval  academy, 
naval  delegate;  Baron  Nolde,  official  of  the  sixth  class  for  special 
missions  attached  to  the  minister  for  foreign  affairs,  professor  of 
international  law  at  the  Polytechnic  Institute  of  St.  Petersburg,  tech- 
nical delegate;  M.  Linden,  head  of  department  at  the  imperial  minis* 
try  of  trade  and  commerce,  technical  delegate. 
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In  a  series  of  sittings  held  from  the  4th  December,  1908,  to  the 
26th  February,  signature  by  the  plenipotentiaries  the  dechiration  con- 
cerning the  laws  of  naval  war,  the  text  of  which  is  annexed  to  the 
present  protocol. 

Furthermore,  the  following  wish  has  been  recorded  by  the  delegates 
of  those  powers  which  have  signed  or  expressed  the  intention  of  sign- 
ing the  convention  1009,  the  conference  has  drawn  up  for  of  The 
Ha^e  of  the  18th  October,  1907,  for  the  establishment  of  an  inter- 
national prize  court: 

The  delegates  of  the  powers  represented  at  the  naval  conference  which  hare 
sifmed  or  e.TprePFed  the  intention  of  signing  the  convention  of  The  Hague  of  the 
ISth  October,  1007,  for  the  establishment  of  an  international  prize  court,  having 
regard  to  the  difficulties  of  a  constitutional  nature  which,  in  some  States,  stand 
in  the  way  of  the  ratification  of  that  convention  in  its  pi*eseut  form,  agree  to 
call  the  attention  of  their  respective  Governments  to  the  advantage  of  conclud- 
ing an  arrangement  under  which  such  States  would  have  the  power,  at  the 
time  of  depositing  their  ratifications,  to  add  thereto  a  reservation  to  the  effect 
that  resort  to  the  international  prize  court  in  respect  of  decisions  of  their  national 
tribunals  shall  take  the  form  of  a  direct  claim  for  compensation,  provided 
always  that  the  effect  of  this  reservation  shall  not  be  such  as  to  impair  the 
rights  secured  under  the  said  convention  either  to  individuals  or  to  their 
governments,  and  that  the  terms  of  the  reservation  shall  form  the  subject  of  a 
subsequent  understanding  between  the  iK)wer8  signatory  of  that  convention. 

In  faith  whereof  the  plenipotentiaries  and  the  delegates  represent- 
ing those  plenipotentiaries  who  have  already  left  London  have  signed 
the  present  protocol. 

Done  at  London  the  twenty-sixth  da^  of  February,  one  thousand 
nine  hundred  and  nine,  in  a  single  original,  which  shall  be  deposited 
in  the  archives  of  the  British  Government  and  of  which  duly  certified 
copies  shall  be  sent  through  the  diplomatic  channel  to  the  powers 
represented  at  the  naval  conference. 

For  Germany : 


For  the  United  States  of  America : 

For  Austria-Hungary: 

For  Spain : 

For  France: 

For  Great  Britain: 

For  Italy: 

For  Japan: 

For  the  Netherlands: 

For  Bussia : 


EniEGB. 

C.  H.  Stockton. 
Geobge  Grafton  Wilson. 

C.  DUMBA. 

Ramon  Estrada. 
L.  Renault. 
Desart. 
Giovanni  Lovatelu. 

T.  Saka^ioto. 

E.  Yamaza. 

J.  A.  ROELL. 

L.  H.  Ruyssenaers. 

F.  Behs. 
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CALL  OF  CONFERENCE  BY  GREAT  BRITAIN. 

British  Embassy,  March  27^  1908. 
The  ITon.  Elihu  Root,  etc.^  etc.^  etc. 

Sir:  The  draft  convention  for  the  establishment  of  an  interna- 
tional court  of  appeal  in  matters  of  prize  which  formed  annex  I'i  to 
the  final  act  of  the  second  peace  conference  has  been  under  the  consid- 
eration of  His  Majesty's  Government. 

Article  7  of  the  convention  provides  that,  in  the  absence  of  treaty 
stipulations  applicable  to  the  case,  the  court  is  to  decide  the  appeals 
that  come  before  it  in  accordance  with  the  rules  of  international  law, 
or  if  no  generally  recognized  rules  exist,  in  accordance  with  the  gen- 
eral principles  of  justice  and  equity. 

The  discussions  which  took  place  at  The  Hague  during  the  recent 
conference  showed  that  on  various  questions  connected  with  maritime 
war  divergent  views  and  practices  prevailed  among  the  nations  of  the 
world.  Upon  some  of  these  subjects  an  agreement  was  reached,  but 
on  others  it  was  not  found  possible,  within  the  period  for  which  the 
conference  assembled,  to  arrive  at  an  understanding.  The  impression 
was  gained  that  the  establishment  of  the  international  prize  court 
would  not  meet  with  general  acceptance  so  long  as  vagueness  and 
uncertainty  exist  as  to  the  principles  which  the  court,  in  dealing  with 
appeals  brought  before  it,  would  apply  to  questions  of  far-reaching 
importance  atfecting  naval  policy  ana  practice. 

His  Majesty's  Government  therefore  propose  that  another  confer- 
ence should  assemble  during  the  autumn  of  the  present  year,  with  the 
object  of  arriving  at  an  agreement  as  to  what  are  the  generally  rec- 
ognized principles  of  international  law,  within  the  meaning  of  para- 
graph 2  of  article  7  of  the  draft  convention,  as  to  those  matters 
wherein  the  practice  of  nations  has  varied  and  of  then  formulating 
the  rules  which,  in  the  absence  of  special  treaty  provisions  applicable 
to  a  particular  case,  the  court  should  observe  in  dealing  with  appeals 
brought  before  it  for  decision. 

The  rules  by  which  appeals  from  national  prize  courts  would  be 
decided  affect  the  rights  oi  belligerents  in  a  manner  which  is  far  more 
serious  to  the  principal  naval  powers  than  to  others,  and  His  Maj- 
esty's Government  are  therefore  communicating  only  with  the  Gov- 
ernments of  Austria-Hunffary,  France,  Germany,  Italy,  Japan,  Rus- 
sia, Spain,  and  the  United  States  of  America.  They  would  propose 
that  the  conference  should  assemble  in  October  and,  if  it  is  agreeable 
to  the  Governments  of  those  countries,  they  would  suggest  that  it 
should  meet  in  London. 

The  (luestions  upon  which  His  Majesty's  Government  consider  it 
to  be  01  the  greatest  importance  that  an  understanding  should  be 
reached  are  those  as  to  which  divergent  rules  and  principles  have 
been  enforced  in  the  prize  courts  of  different  nations.  It  is  therefore 
suggested  that  the  loUowing  questions  should  constitute  the  pro- 
gi-am  of  the  conference: 

(a)  Contraband,  including  the  circumstances  under  which  particu- 
lar articles  can  be  considered  as  contraband;  the  penalties  for  their 
carriage;  the  immunity  of  a  ship  from  search  when  under  convoy; 
and  the  rules  with  regard  to  compensation  where  vessels  have  been 
seized,  but  have  been  found  in  fact  only  to  be  carrying  innocent 
cargo: 
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(&)  Blockade,  including  the  Cjuestions  as  to  the  locality  where  seiz- 
ure can  be  effected,  and  the  notice  that  is  necessary  before  a  ship  can 
be  seized; 

(c)  The  doctrine  of  continuous  voyage  in  respect  both  of  contra- 
band and  of  blockade ; 

(d)  The  legality  of  the  destruction  of  neutral  vessels  prior  to  their 
condemnation  by  a  prize  court; 

{e)  The  rules  as  to  neutral  ships  or  persons  rendering  "  unneutral 
service"  ("assistance  hostile"); 

(/)  The  legality  of  the  conversion  of  a  merchant  vessel  into  a  war- 
ship on  the  high  seas; 

(g)  The  rules  as  to  the  transfer  of  merchant  \Tssels  from  a  bellig- 
erent to  a  neutral  flag  during  or  in  contemplation  of  hostilities;  * 

(h)  The  Question  whether  the  nationality  or  the  domicile  of  the 
owner  should  be  adopted  as  the  dominant  factor  in  deciding  whether 
property  is  enemy  property. 

His  Majesty's  Government  are  deeply  sensible  of  the  great  advan- 
tage which  would  arise  from  the  establishment  of  an  international 
prize  court,  but  in  view  of  the  serious  divergences  that  the  discussion 
at  The  Hague  brought  to  light  as  to  many  of  the  above  topics  after  an 
agreement  had  practically  been  reached  on  the  proposals  for  the  crea- 
tion of  such  a  court,  it  would  be  difficult,  if  not  impossible,  for  His 
Majesty's  Government  to  carry  the  legislation  necessary  to  give  effect 
to  the  convention  unless  they  could  assure  both  Houses  of  the  British 
Parliament  that  some  more  definite  understandini^  had  been  reached 
as  to  the  rules  by  which  the  new  tribunal  should  1be  governed. 

If  the  program  outlined  above  is  concurred  in  by  the  Govern- 
ments to  which  it  has  been  submitted,  it  would  be  convenient  if,  on 
some  subsequent  date,  as  for  instance  the  1st  August,  the  Governments 
were  to  interchange  memoranda  setting  out  concisely  what  they 
regard  as  the  correct  rule  of  international  law  on  each  of  the  above 
points,  together  with  the  authorities  on  which  that  view  is  based. 
This  course  would  greatly  facilitate  the  work  of  the  conference,  and 
materially  shorten  its  labors. 

My  Government  instruct  me  to  address  a  communication  in  this 
sense  to  the  United  States  Government,  expressing  at  the  same  time 
the  hope  that  if  that  Government  are  favorable  to  the  idea  of  the  con- 
ference being  held,  they  will  send  a  delegate  furnished  with  full 
powers  to  negotiate  and  conclude  an  agreement. 

I  have  the  honor  to  be,  with  the  highest  consideration,  sir. 
Your  most  obedient,  humble  servant, 

James  Brtce. 


rySTRUCTTONS  TO  THE  AMERICAN  DELEGATES  TO  THE  CONFER- 
ENCE  AT  LONDON  TO  FORMULATE  RULES  TO  BE  OBSERVED  BY 
THE  INTERNATIONAL  PRIZE  COURT. 

Messrs.  Charles  H.  Stockton  and  George  G.  Wilson. 

Gentlemen  :  You  have  been  appointed  delegates  plenipotentiaries 
to  represent  the  United  States  at  tne  conference  to  be  held  at  London 
on  December  1,  1908,  to  formulate  rules  to  be  observed  by  the  inter- 
national prize  court. 
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Article  7  of  the  convention  relative  to  the  creation  of  an  interna- 
tional prize  court,  signed  at  The  Hague,  October  18,  1907,  provides 
that— 

If  a  question  of  Inw  to  be  decided  Is  covered  by  a  treaty  in  force  between  the 
belli^'eient  captor  nud  a  power  wiiicli  is  Itself  or  whose  subject  or  citizen  is  a 
party  to  tbe  proceedings,  tUe  court  is  governed  by  the  provisions  of  the  said 
trea  ty. 

In  the  absence  of  such  provisions,  the  court  shall  apply  the  rules  of  Inter- 
national law.  If  no  generally  recognized  rule  exists,  the  court  shall  give  judg- 
ment in  accordance  with  the  general  principles  of  justice  and  equity. 

The  above  provisions  apply  equally  to  questions  relating  to  the  order  and 
mode  of  proof. 

If,  in  accordance  with  articles  3,  2,  c,  the  ground  of  appeal  Is  the  violation  of 
an  enactment  issued  by  the  belligerent  captor,  the  court  will  enforce  the  en- 
actment. 

The  court  may  disregard  failure  to  comply  with  the  procedure  laid  down  in 
the  enactments  of  the  belligerent  captor,  when  it  Is  of  opinion  that  tlie  con- 
sequences of  complying  therewith  are  unjust  and  Inequitable. 

This  article,  proposed  by  the  British  delegation  and  adopted  by  the 
conference,  has  proved  unsatisfactory  to  the  British  Government, 
which  has  called  a  conference  of  maritime  powers  in  order  to  deter- 
mine in  advance  of  the  establishment  of  the  court  the  rules  of  law  to 
govern  its  decisions  in  matters  of  prize  submitted  for  its  determi- 
nation. 

The  first  paragraph  of  article  7  is  clear  and  explicit,  providing,  as  it 
does,  that  the  court  is  to  be  governed  by  the  provisions  of  a  treaty  in 
force  between  the  litigating  nations  covering  the  question  of  law 
involved. 

The  first  sentence  of  the  second  paragraph  of  the  seventh  article 
provides  that  in  the  absence  of  treaties  between  litigating  parties 
"the  court  shall  apply  the  rules  of  international  law."  If  the  rules 
of  international  law  relating  to  prize  were  codified  and  accepted  as  an 
authoritative  statement  of  the  law  of  prize,  the  questions  presented 
to  the  court  for  its  determination  woula  be  decided  with  reierence  to 
a  code  of  laws  equally  binding  upon  the  signatory  powers.  In  as  far 
as  the  law  of  prize  has  been  codified  the  provision  in  question  is  clear 
and  definite.  The  absence  of  a  general  agreement  upon  the  rules  of 
international  law  is  recognized  in  the  concluding  sentence  of  the  para- 
graph under  consideration,  which  provides  that  "  if  no  generally 
recognized  rule  exists,  the  court  shall  give  judgment  in  accordance 
with  the  general  principles  of  justice  and  equity."  This  provision  of 
the  article  has  given  rise  to  great  discussion  and  dissatisfaction, 
because  wide  divergence  of  view  exists  as  to  the  law  properly  appli- 
cable in  such  case.  For  example,  in  Anglo-American  jurisprudence 
the  laws  of  contraband  and  blockade  constitute  a  system  recognized 

generally  as  the  Anglo-American  system,  whereas  the  laws  of  contra- 
and  and  blockade  definitely  understood  on  the  Continent  are  ap- 
plied in  the  continental  as  distinguished  from  the  Anglo-American 
sense.  As,  therefore,  it  can  not  be  said  that  there  is  any  general  rule 
regulating  the  subject,  as  the  partisans  of  each  system  judge  and 
determine  for  themselves  each  case  as  it  arises,  it  necessarily  follows 
that  the  court  would  be  obliged  to  determine  which  system  is  con- 
sidered as  more  conformable  with  the  general  principles  of  justice 
and  equity." 
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In  its  liote  of  March  27,  1908,  inviting  a  conference,  the  British 
Government  stated  that — 

The  discussioDs  which  took  place  at  The  Hague  during  the  recent  conference 
showed  that  on  various  questions  connected  with  maritime  war  divergent  views 
and  practices  prevailed  among  the  nations  of  the  world.  Upon  some  of  these 
subjects  an  agreement  was  reached,  but  on  others  it  was  not  found  possible, 
within  the  period  for  which  the  conference  assembled,  to  arrive  at  an  under- 
standing. The  Impression  was  gained  that  the  establishment  of  the  inter- 
national prize  court  would  not  meet  with  general  acceptance  so  long  as  vague- 
ness and  uncertainty  exist  as  to  the  principles  which  the  court,  in  dealing 
with  appeals  brought  before  it,  would  apply  to  questions  of  far-reaching  im- 
portance affecting  naval  policy  and  practice. 

The  subjects  upon  which  an  agreement  was  considered  indispensa- 
ble by  the  Britisn  Government  in  order  to  enable  the  international 
prize  court  to  perform  the  high  services  expected  of  this  establish- 
ment were  the  following: 

(a)  Contraband,  including  the  circumstances  under  which  particular  articles 
can  be  considered  as  contraband;  the  penalties  for  their  carriage;  the  imma- 
nity  of  a  ship  from  search  when  under  convoy;  and  the  rules  with  regard  to 
compensation  where  vessels  have  been  seized,  but  have  been  found  in  fact  only 
to  be  carrying  innocent  cargo. 

(&)  Blockade,  including  the  questions  as  to  the  locality  where  seizure  can  be 
effected,  and  the  notice  that  is  necessary  before  a  ship  can  be  seized. 

(c)  The  doctrine  of  continuous  voyage  in  respect  both  of  contraband  and  of 
blockade. 

id)  The  legality  of  the  destruction  of  neutral  vessels  prior  to  their  condem- 
nation by  a  prize  court. 

(e)  The  rules  as  to  neutral  ships  or  persons  rendering  "unneutral  service" 
<"  assistance  hostUe  "). 

(/)  The  legality  of  the  conversion  of  a  merchant  vessel  into  a  warship  on  the 
high  seas. 

(g)  The  rules  as  to  the  transfer  of  merchant  vessels  from  a  belligerent  to  a 
neutral  flag  during  or  in  contemplation  of  hostilities. 

(h)  The  question  whether  the  nationality  or  the  domicile  of  the  owner  should 
be  adopted  as  the  dominant  factor  in  deciding  whether  property  is  enemy 
proper^. 

The  importance  attached  by  the  British  Government  to  an  agree- 
ment upon  these  various  "subjects  enumerated  in  the  program  is  evi- 
denced by  the  fact  that  it  is  stated  in  the  British  note  that  "it 
would  be  difficult,  if  not  impossible,  for  His  Majesty's  Government  to 
carry  the  legislation  necessary  to  give  effect  to  the  convention  unless 
they  could  assure  both  Houses  of  the  British  Parliament  that  some 
more  definite  understanding  had  been  reached  as  to  the  rules  by 
which  the  new  tribunal  shomd  be  governed." 

In  order  to  facilitate  this  agreement  the  British  Government  sug- 
gested that  the  governments  invited  to  the  conference  "  interchange 
memoranda  setting  out  concisely  what  they  regarded  as  the  correct 
rule  of  international  law  on  each  of  the  above  points,  together  with 
the  authorities  on  which  that  view  is  based." 

In  reply  to  the  request  of  the  British  Government  that  memoranda 
be  exchanged  I  stated  that — 

The  department  has  given  careful  consideration  to  the  suggestion  that  each 
government  Invited  to  the  conference  prepare  and  exchange  memoranda  setting 
forth  its  practice  in  the  matters  specifically  mentioned  in  the  tentative  program 
f6r  the  conference  submitted  in  the  British  embassy^s  note  of  March  27. 

The  attitude  of  the  United  States  is  well  known  to  each  of  the  participating 
powers,  as  is  their  maritime  practice  to  the  delegates  appointed  by  the  United 
States.  The  delegates  to  the  Second  Hague  Peace  Conference  were  thus 
Instructed  by  the  Secretary  of  State: 

"As  to  the  framing  of  a  convention  relative  to  the  customs  of  maritime  war- 
fare, you  are  referred  to  the  Naval  War  Ck>de  promulgated  in  General  Orders 
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S51  of  the  Navy  Department  of  June  27, 1900,  which  has  met  with  general  com- 
mendation hy  naval  anthorities  throughout  the  civilized  world,  and 'which  in 
general  expresses  the  views  of  the  United  States,  subject  to  a  few  specific 
amendments  suggested  in  the  volume  of  international  law  discussions  of  the 
Naval  War  College  of  the  year  1903,  pages  91  to  97.  The  order  putting  this 
code  into  force  was  revoked  by  the  Navy  I>epartment  in  1904,  not  because  of 
any  change  of  views  as  to  the  rules  which  it  contained,  but  because  many  of 
those  rules,  being  imposed  upon  the  forces  of  the  United  States  by  the  order, 
would  have  put  our  naval  forces  at  a  disadvantage  as  against  the  forces  of 
other  powers,  upon  whom  the  rules  were  not  binding.  The  whole  discussion  of 
these  rules  contained  in  the  volume  to  which  I  have  referred  is  commended 
to  your  careful  study. 

"You  will  urge  ui)on  the  peace  conference  the  formulation  of  international 
rules  for  war  at  sen  and  will  offer  the  Naval  War  Code  of  1900,  with  the  sug- 
gested changes  and  such  further  changes  as  may  be  made  necessary  by  other 
agreements  reached  at  the  conference,  as  a  tentative  formulation  of  the  rules 
which  should  be  considered." 

The  attitude  of  the  United  States  has  not  changed  since  the  conference,  and 
the  relevant  portion  of  the  instructions  copied  for  your  information  are  as 
applicable  to  the  maritime  conference  as  they  were  to  the  Second  Hague  Pence 
Conference. 

I  have  the  honor,  therefore,  to  transmit  herewith  copies  of  the  Naval  War 
Code  of  1900  and  of  the  volume  of  International  Discussions  of  the  Naval  War 
College  of  the  year  1903,  containing  the  amendments  to  be  made  to  the  Naval 
War  Code  of  1900,  to  serve  as  a  basis  of  discussion  in  the  conference,  subject,  of 
course,  to  amendment,  in  lieu  of  the  memoranda  proposed  to  be  prepared  and 
exchanged  by  each  power  invited  to  the  maritime  conference. 

A  like  reply  was  sent  in  acknowledging  the  memoranda  transmit- 
ted to  the  Department  of  State  by  Austria-Hungaiy,  Germany, 
Japan,  Netherlands,  Russia,  Spain,  copies  of  which  you  have  already 
received  in  due  course. 

As  you  are  familiar  with  the  law,  practice,  and  policy  of  the  United 
States  concerning  each  of  the  matters  mentioned  in  the  tentative 
program  of  the  British  Government,  it  does  not  seem  necessary  to 
Jfumish  you  precise  instructions  on  each  of  the  points  with  which  the 
conference  will  be  called  to  deal.  You  are,  however,  provided  with 
a  copy  of  the  instructions  to  the  American  delegation  to  The  Hague 
Conference  of  1907,  and  you  are  directed  to  guide  yourselves  in  the 
consideration  of  any  matter  discussed  at  the  conference  by  the  gen- 
eral and  specific  provisions  of  the  instructions  relating  to  maritime 
warfare  and  the  rights  and  duties  of  neutrals.  You  are  accordingly 
authorized  and  instructed  to  present  to  the  conference,  as  a  basis  for 
discussion,  the  Naval  War  Code  promulgated  in  General  Orders  551 
of  the  Navy  Department  of  June  27,  1900,  as  modified  by  the  specific 
amendments  suggested  in  the  volume  of  International  Law  Discus- 
sions of  the  Naval  War  College  for  the  year  1903,  pages  91-97,  and 
you  will  endeavor,  in  your  discretion,  to  secure  as  far  as  possible  the 
adoption  in  conventional  form  of  their  provisions. 

Ab  the  United  States  has  not  yet  ratified  the  convention  for  the 
establishment  of  the  international  prize  court,  signed  at  The  Hague 
on  October  18,  1907,  and  as  the  ratification  of  the  instrument  is  ren- 
dered difficult  by  reason  of  objections  of  a  constitutional  and  internal 
nature  not  obtaining  in  other  countries,  you  will  be  careful  not  to 
assume  an  attitude  or  position  in  the  discussions  of  the  conference 
which  may  seem  to  commit  the  United  States  to  the  ratification  of  the 
convention  for  the  establishment  of  the  court,  or  to  commit  this  Gov- 
ernment, by  an  acceptance  of  the  general  rules  of  maritime  warfare 
to  be  formulated  by  the  conference,  to  create  the  international  court 
of  prize  provided  for  in  the  convention  signed  at  The  Hague  on 
October  18, 1907. 
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While  taking  an  active  part  in  the  deliberations  of  the  conference 
and  cooperating  with  the  various  powers  represented  in  order  to 
render  it  a  success  by  securing  the  adoption  of  a  satisfactory  code  of 
maritime  warfare,  you  will  discuss  the  questions  presented  in  the 
light  of  general  theory  and  practice,  witnout  specific  reference  or 
application  to  the  proposed  international  prize  court. 

The  department  is,  however,  desirous  that  the  international  court 
of  prize  may  be  established  in  general  accord  with  the  provisions  of 
the  convention  concluded  at  The  Hague  on  October  18,  1907,  and  in 
order  to  facilitate  its  establishment  you  will  propose  to  the  conference 
an  additional  article  or  protocol  for  the  consideration  of  and  eventual 
acceptance  bv  the  conference,  by  which  each  signatory  of  the  conven- 
tion of  October  18,  1907,  shall  possess  the  option,  in  accordance  with 
local  legislation,  either  to  submit  the  general  question  of  the  rightful- 
ness of  any  capture  to  the  determination  of  the  international  prize 
court  or  to  permit  an  appeal  from  the  judgment  of  a  national  court  in 
a  specific  case  direct  to  the  international  court  of  prize,  as  contem- 
plated by  the  convention  of  October  18,  1907. 

In  the  view  of  the  department  the  following  draft  would  be  not 
merely  satisfactory,  but  calculated  to  remove  the  objections  made  to 
the  establishment  of  the  international  court  of  prize : 

Any  signatory  of  the  convention  for  the  establishment  of  an  inter- 
national court  of  prize,  signed  at  The  Hague  on  October  18,  1907, 
may  provide  in  the  act  of  ratification  thereof,  that,  in  lieu  of  sub- 
jecting the  judgments  of  the  courts  of  such  signatory  powers  to 
review  upon  appeal  by  the  international  court  of  prize,  any  prize 
case  to  which  such  signatory  is  a  party  shall  be  subject  to  examina- 
tion de  novo  upon  the  question  of  the  captor's  liability  for  an  alleged 
ill^al  capture,  and,  in  the  event  that  the  international  court  of  prize 
fin(fe  liability  upon  such  examination  de  novo,  it  shall  determine  and 
assess  the  damages  to  be  paid  by  the  country  of  the  captor  to  the 
injured  party  ty  reason  of  the  illegal  capture. 

Following  the  precedents  established  oy  international  conferences, 
all  your  reports  and  communications  to  this  Government  will  be 
made  to  the  Department  of  State  for  proper  consideration  and  even- 
tual preservation  in  the  archives.  Should  you  be  in  doubt  at  any 
time  regarding  the  meaning  or  effect  of  these  instructions,  or  should 
you  consider  at  any  time  that  there  is  occasion  for  special  instruc- 
tions, you  will  communicate  freely  with  the  Department  of  State  by 
telegraph. 

I  am,  gentlemen,  your  obedient  servant, 

Elihu  Root. 

Department  of  State, 

Washington^  November  21^  1908. 


HEPORT  OP  THE  DELEGATES  OF  THE  UNITED  STATES  TO  THE 
INTERNATIONAL  NAVAL  CONFERENCE  HELD  AT  LONDON,  DECEM- 
BER 4,  1908,  TO  FEBRUARY  26,  1909, 

American  Embassy, 

London^  M  March,  1909. 
The  Hon.  Robert  Bacjon, 

Secretary  of  State. 
Sir  :  We  have  the  honor  to  inform  you  that  the  international  naval 
tonference  called  at  London  in  October,  1908,  and  later  postponed 
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until  December,  1908,  assembled  at  the  foreign  office  in  London  on 
December  4,  at  noon.  Sir  Edward  Grey,  secretary  of  state  for  for- 
eign affairs,  extended  welcome  to  the  conference  on  behalf  of  Great 
Britain.  Tne  conference  then  proceeded  to  organization,  electing  the 
Earl  of  Desart,  British  plenipotentiary,  as  [^resident.  Tne  following 
powers  were  represented  in  accordance  with  the  invitation  given 
them :  Germany,  the  United  States,  Austria-Hungary,  Spain,  France, 
Great  Britain,  Italy.  Japan,  Holland,  and  Russia. 

The  conference,  arter  a  few  plenary  meetings,  resolved  itself  into  a 
commission,  in 'order  that  the  topics  before  it  might  be  considered  in 
a  less  formal  manner.  After  the  topics  had  received  considerable 
discussion  a  committee  of  examination  was  appointed  with  a  view 
to  reducing  the  material  presented  to  a  definite  form  for  the  con- 
sideration of  the  commission.  After  consideration  by  the  commis- 
sion the  subjects  would  go  to  the  conference  in  plenary  session  for 
final  action.  The  distinguished  French  jurist,  Monsieur  L.  Renault, 
head  of  the  French  delegation,  was  elected  the  chairman  of  the  com- 
mission and  of  the  committee  of  examination  and  finally  rapporteur 
g^n^ral.  The  call  of  the  conference  and  the  rules  adopted  for  its 
procedure  are  appended  to  this  report  (Exhibits  A  and  B). 

The  British  Government,  in  order  to  facilitate  the  work  of  the  con- 
ference, called  for  a  memorandum  of  the  views  of  each  power  as  to 
their  practice  in  matters  covered  by  the  subjects  named  in  the  call 
for  the  conference. 

The  memoranda  thus  sent  was  finally  translated  into  French  and 
arranged  together  in  a  Red  Book  in  various  ''w^s  and  imder  several 
heads  with  convenient  bases  of  discussion.  Tnis  book,  a  copy  of 
which  has  been  dulv  forwarded  to  the  department,  proved  to  iJe  of 
great  value,  especially  in^  the  earlier  days  of  the  conference,  in  crys- 
tallizing views  and  showing  points  of  agreement  and  variance  upon 
the  subjects  treated  bv  the  conference. 

The  rules,  finally  formulated  by  the  conference  into  a  declaration 
relative  to  tne  laws  of  maritime  war,  number  64  in  all.  and  cover  the 
subjects,  arranged  by  chapters,  of  Blockade  in  Time  or  War,  Contra- 
band 01  War.  Unneutral  Service,  Destruction  of  Neutral  Prizes, 
Transfer  of  Flag,  Enemy  Character,  Convoy,  Resistance  to  Visit  and 
Indemnity. 

After  the  completion  of  the  formulation  of  the  rules  above  men- 
tioned the  conference,  considering  the  difficulties  that  may  arise  on 
account  of  the  constitutional  requirements  of  certain  states  which 
might  prevent  them  from  becoming  parties  to  The  Hague  convention 
for  the  establishment  of  the  international  prize  court  of  appeal,  drew 
up  a  protocol  of  closure  in  which  a  "  voeu  "  (or  wish)  was  expressed 
to  their  several  Governments  calling:  attention  to  the  advantage  that 
would  arise  from  the  conclusion  of  an  arrangement  by  which  the 
states  affected  by  such  constitutional  difficulties  could  have  recourse 
to  the  international  prize  court  by  presenting  each  case  de  novo, 
without  affecting  the  riffhts  guaranteed  by  the  convention  either  to 
private  persons  or  to  their  Governments.  This  protocol,  with  its 
included  "voeu,"  was  the  result  of  continued  efforts  made  by  the 
American  delegation  at  the  instance  of  the  Department  of  State.  It 
was  signed  by  all  of  the  plenipotentiaries  present,  or  by  the  dele- 
gates present  who  had  temporarily  taken  their  places. 
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The  final  signing  of  the  declaration  and  protocol  was  effected  on 
the  26th  February,  after  which  the  conference  adjourned  sine  die. 

Chapter  I. — Blockade  in  Time  of  War. 

These  rules  are  definitely  understood  to  have  no  reference  to  what 
has  been  called  "pacific  blockade." 

The  general  principles  in  regard  to  blockade  set  forth  in  the  Decla- 
ration of  Pans,  April  16,  1856,  which  have  been  interpreted  by 
courts,  and  are  therefore  fairly  established,  are  reaffirmed. 

The  riffht  of  the  commander  of  the  blockading  force  to  allow  or  to 
refuse  admission  to  a  blockaded  port  to  neutral  public  ships,  or 
neutral  vessels  in  distress,  is  recoffnized. 

The  method  of  establishing  and  raising  a  blockade  is  made  more- 
clear.  Certain  States  which  had  customarily  maintained  a  position 
which  required  notification  of  the  existence  of  blockade  at  the  line  of 
blockade  made  concessions  to  those  which,  like  the  United  States, 
had  stood  for  the  principle  of  public  notification  to  the  Government 
whose  flag  the  ship  flies. 

Some  States,  including  the  United  States,  had  formerly  maintained 
that  the  liability  for  the  violation  of  the  blockade  continues  until 
the  vessel  has  reached  her  home  port  or  completed  her  voyage.  With 
the  development  of  modem  commerce  there  has  arisen  much  differ- 
ence of  opinion  as  to  what  constitutes  a  home  port  or  completion  of 
voyage,  and  in  fact  the  route  of  many  vessels,  such  as  tramp  cargo 
steamers,  is  determined  by  the  cargo  available  at  the  time,  and  such 
a  vessel  may  not  return  to  the  port  of  departure  for  months.  Under 
these  circumstances  and  with  a  view  to  avoiding  undue  interference 
with  neutral  commerce,  while  at  the  same  time  retaining  the  freedom 
of  action  for  the  belligerent,  a  rule  was  drawn  up  and  met  with  general 
favor,  to  the  effect  that  the  ship  guilty  of  violation  of  blockade  is 
liable  to  seizure  so  long  as  it  is  pursued  by  a  ship  of  the  blockading 
force  within  the  area  of  blockading  operations  known  as  the  "  rayon 
d'action,"  or  before  entering  a  neutral  port  to  complete  her  voyage. 

•Confiscation  is  the  general  penalty  for  violation  of  blockade. 

The  question  receiving  the  most  attention  was  that  of  "rayon 
d'action.'*  Certain  States  were  in  favor  of  a  limitation  of  the  "  rayon 
d'action  "  to  a  very  small  area.  The  American  delegation  regarded 
this  limitation  as  opposed  to  the  principles  which  it  should  support. 
The  form  of  regulation  finally  adopted  is  as  follows : 

Neutral  vessels  can  not  be  captured  for  breach  of  blockade  except  within  the 
urea  of  operations  of  the  war  ships  detailed  to  render  the  blocl^ade  effective. 

Statements  made  by  the  United  States  upon  the  subjects  of  block- 
ade and  area  of  operations  are  herewith  appended — Annex  B  and 
Annex  C. 

Chapter  II. — Contraband  of  War. 

The  question  of  contraband  involved  many  diflSculties  which  can 
be  readily  understood  when  the  various  memoranda  submitted  by 
the  powers  on  that  subject  are  consulted.  It  is  to  the  credit  of  the 
conference  as  a  whole,  and  of  its  delegates  singlv,  that  an  agreement, 
satisfactory  from  so  many  different  points  of  view,  was  reached. 
These  rules  are  more  in  harmony  with  modem  conditions  than  those 
formerly  existing,  and  lighten  the  burden  of  neutrals  in  war  time 
without  sacrificing  belligerent  rights. 


Digitized  by  VjOOQ  IC 


74  DECLABATION  OP  INTEBNATIONAL  NAVAL  CONFEBENCB. 

The  conference  adheres  to  the  old  nomenclature  of  absolute  and 
conditional  contraband,  adding,  however,  a  free  list  of  articles  which 
can  not  be  considered  contraband  of  war. 

The  first  list — that  of  absolute  contraband — is  the  one  virtually 
agreed  upon  at  The  Hague,  which,  to  prevent  prolonged  discussion 
and  in  accordance  with  instructions  from  the  department,  was  ac- 
cepted as  a  whole  by  the  American  delegation.  Item  No.  7,  concern- 
ing horses,  etc.,  was  found  objectionable  by  one  delegation,  and  if  an 
amendment  had  been  allowed  to  the  list,  their  objection  would  have 
been  supported  by  the  American  delegation,  as  horses,  mules,  etc., 
in  the  United  States  could  be  considered  as  conditional  contraband. 
In  European  countries,  however,  liable  as  their  inhabitants  are  to 
forced  requisitions  for  horses,  etc.,  they  may  be  lo^cally  considered 
as  absolute  contraband.  The  list  as  adopted  omits  many  articles 
named  in  the  various  memoranda,  such  as  canned  provisions,  sulphur, 
saltpeter,  and  other  materials  used  in  the  fabrication  of  explosives, 
which,  if  included,  would  have  been  prejudicial  to  the  United  States, 
and  also  omits  cotton,  which  under  one  memorandum  might  easily 
have  been  included. 

The  second  list  of  contraband — that  of  conditional  contraband — 
depends  for  determination  of  character  upon  the  destination,  whether 
for  peaceful  or  warlike  purposes. 

It  by  changes  in  wariare  other  materials  outside  of  the  free  list 
become  adapted  to  the  uses  of  war,  they  can  be  added  to  the  lists  of 
absolute  or  conditional  contraband  by  means  of  a  published  notifica- 
tion to  the  other  powers  either  before  or  after  the  opening  of  hostilities. 

The  free  list  consists  of  17  groups  of  articles,  as  follows : 

1.  Raw  cotton,  wool,  silk.  Jute,  flax,  hemp,  and  other  raw  materials  of  the 
textile  industries,  and  yarns  of  the  same. 

2.  f)il  seeds  and  nuts:  copra. 

3.  Rubber,  resins,  gums,  and  lacs;  hopa 

4.  Raw  hides  and  horns,  bones,  and  ivory. 

6.  Natural  and  artificial  manures,  including  nitrates  and  phosphates  for  agri- 
cultural purposes. 

6.  Metallic  ores.  , 

7.  Earth,  clays,  lime,  chalk,  stone,  including  marble,  bricks,  slates,  and  tiles. 

8.  China  ware  and  glass. 

9.  Paper  and  paper-making  materials. 

10.  Soap,  paint,  including  articles  exclusively  used  in  their  manufacture,  and 
varnish. 

n.  Blenching  powder,  soda  ash,  caustic  soda,  salt  cake,  ammonia,  sulphate  of 
ammonia,  and  sulphate  of  copper. 

12.  Agricultural,  mining,  textile,  and  printing  machinery. 

13.  Precious  and  semiprecious  stones,  pearls,  mother-of-pearl,  and  corals. 

14.  Clocks  and  watches,  other  than  chronometers. 

15.  Fashion  and  fancy  goods. 

16.  Feathers  of  all  kinds,  hairs,  and  bristles. 

17.  Household  furniture;  office  furniture  and  requirements. 

The  establishment  of  this  list  is  of  great  benefit  to  the  sea-borne 
foreign  trade  of  all  countries,  and  especially  to  that  of  the  United 
States,  whose  exports  and  imports  would  be  greatly  affected  by  any 
uncertainty  regarding  cotton,  wool,  silk,  jute,  flax,  cotton  seed,  rubber, 
hides,  fertilizers,  metallic  ores,  paper  and  paper-making  materials, 
chemicals,  agricultural  and  other  machinery,  clocks  and  watches, 
furniture,  etc.  Drugs  and  medicines,  and  material  for  the  sick  ana 
wounded,  are  included  among  those  not  contraband  of  war,  but  can 
be  reouisitioned  with  compensation  for  the  needs  of  the  sick  and 
wounded  of  the  captor. 
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The  doctrine  of  continuous  voyace  is  retained  with  respect  to 
absolute  contraband  and  well  defineain  article  30.  The  doctrine  of 
continuous  voyage  in  any  form  has  heretofore  been  considered  as 
nonexistent  by  several  European  powers,  and  it  was  a  very  con- 
siderable concession  upon  their  part  to  accept  it  as  applied  to  aosolute 
contraband.  On  our  part,  in  giving  up  continuous  voyage  as  applied 
to  conditional  contraband  and  blockade  we  gave  up  a  belligerent 
right  now  regarded  as  of  little  value.  The  articles  of  conditional 
contraband  carried  by  neutral  carriers  would  be  bulky  and  difficult 
to  trace  when  bound  for  the  common  stock  of  a  neutral  country. 
Not  being  earmarked,  they  would  be  most  difficult  of  seizure  when 
afloat.  Tnev  would  be,  as  a  rule,  matters  of  export  by  us  as  neutrals, 
and  would  be  such  materials  as  foodstuffs,  oats,  hay,  railway  mate- 
rials, coal,  oil,  barbed  wire,  horseshoes,  etc.  It  is  unnecessary  to 
say  that  to  free  such  articles  from  the  fetters  of  the  continuous-voy- 
age doctrine  would  be  of  great  service  to  our  trade  during  war  m 
which  the  United  States  is  a  neutral. 

Much  relief  is  afforded  to  neutrals  in  respect  to  the  penalty  of  car- 
rying contraband.  In  the  first  place,  the  ship  is  not  subject  to  con- 
fiscation unless  more  than  half  oi  the  cargo  is  contraband,  to  be  deter- 
mined either  by  weight,  volume,  value^  or  freight  value. 

A  rule  was  adopted  that  a  ship  seized  for  carrying  contraband, 
although  not  itselr  liable  to  conffscation  because  the  proportion  oi 
contraband  was  below  one-half,  could  be  authorized  to  proceed  ac- 
cording to  circumstances  if  the  captain  was  ready  to  deliver  the  con- 
traband articles  to  the  belligerent  man-of-war.  The  captor  in  such 
a  case  has  the  option  of  destroying  the  contraband  which  is  thus  deliv- 
ered to  him.  This  procedure  is  one  of  value,  as  it  saves  from  capture 
and  detention  a  neutral  liner  filled  with  passengers,  mails,  and  valu- 
able freight,  which  might  have  a  small  amount  of  contraband  known 
or  unknown  to  its  captain  and  owner.  This  procedure  is  also  in  con- 
formity with  many  treaties  made  by  the  United  States,  dating  from 
1783  to  1864.  It  avoids  vexatious  seizure  of  neutral  vessels — bad 
enough  in  the  times  of  small  vessels,  but  intolerable  with  the  great 
liners  of  to-day. 

Chapter  III. — Unneutral  Sotvice. 

Certain  acts,  to  which,  by  forced  interpretation,  the  doctrines  of 
contraband  or  of  blockade  had  at  times  been  extended,  are  recognized 
as  differing  both  in  nature  and  in  penalty  from  contraband  and 
blockade.  Thus  much  confusion  is  avoided  in  time  of  war  upon 
the  sea.  Penalty  of  confiscation  of  ship  for  transport  of  troops  and 
dispatches  for  the  belligerent,  and  for  cooperation  in  assisting  the 
enemy,  is  provided,  and  in  general,  penalties  are  as  for  carriage  of 
contrabana.  The  penalty  of  confiscation  and  treatment  as  an  enemy 
ship  is  provided  for  a  diip  taking  direct  part  in  hostilities,  under 
orders  of  the  belligerent,  wnolly  loaded  by  the  enemy  government  or 
when  exclusively  used  in  transport  service  of  the  enemy. 

The  aim  of  article  48  is  to  justify  the  taking  of  an  officer  incorpo- 
rated in  the  armed  forces  from  a  sHip  without  oringing  the  ship,  if  it 
be  a  large  vessel,  into  port  for  adhidication,  and  also  to  allow  the 
arrest  of  an  officer  or  officers  of  high  rank  who,  in  disguise  or  incog- 
nito and  unknown  to  the  captain  of  the  vessel,  are  on  ward  of  a  neu- 
tral liner.    In  this  case  a  want  of  knowledge  on  the  part  of  the  proper 
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authorities  of  the  vessel  might  readily  clear  the  vessel  from  any 
taint  and  show  there  was  no  proper  reason  for  sending  in  the  ship, 
but  the  right  to  take  the  prisoner  seems  important.  The  least  objec- 
tionable action  would  be  to  take  the  enemy  olBScer,  but  allow  the 
ship  to  proceed. 

Chapter  IV. — Destruction  of  Neutral  Prizes. 

This  question  was  considered  very  fully  and  frankly  by  the  con- 
ference. Views  at  first  thought  to  be  widely  divergent  were  found 
to  be  similar  in  many  respects.  While  some  proclaimed  the  right 
to  destroy  neutral  prizes,  no  one  admitted  that  this  could  be  done 
except  for  grave  reasons.  While  some  denied  the  right  to  destroy^, 
all  were  inclined  to  admit  that  there  might  be  exceptional  circum- 
stances under  which  destruction  must  be  permitted. 

All  admitted  that  in  general  a  neutral  prize  ought  not  to  be  de- 
stroyed, but  should  be  taken  to  a  prize  court;  but  under  exceptional 
circumstances  a  vessel  otherwise  liable  to  confiscation  might  be 
destroyed,  though  it  would  be  necessary  to  care  for  persons  and 
papers  on  board. 

Necessity  for  destruction  must  be  first  established,  and  the  further 
fact  that  the  vessel  would  in  any  case  be  liable  to  confiscation  must 
also  be  established,  though  if  the  necessity  for  destruction  is  not 
established,  the  liability  of  the  state  of  the  destroying  vessel  to  pay 
indemnity  is  recognized  whether  or  not  the  neutral  vessel  is  guilty. 
The  owner  of  neutral  merchandise  on  board  which  is  not  liable  to 
confiscation  is  also  entitled  to  indemnity.  Thus  restraint  commen- 
surate with  the  gravity  of  the  act  is  provided.  A  belligerent  com- 
mander destroying  a  neutral  vessel  puts  his  government  under  grave 
responsibilities,  which  are  here  recognized.  The  conclusion  set  forth 
in  these  rules  seems  to  be  in  accord  with  the  doctrine  of  the  United 
States. 

Chapter  V. — ^Transfer  of  Flag. 

The  subject  of  transfer  of  flag  of  a  ship  in  consequence  of  sale  in 
anticipation  of  or  during  war  was  the  subject  of  freauent  and  pro- 
longea  discussion.  A  private  ship  of  the  enemy  would  be  liable  to 
capture  in  time  of  war,  while  the  ship  of  a  neutral  would  be  free.  It 
is  natural,  therefore,  that  the  owners  of  ships  which  would  be  liable 
to  capture  in  time  of  war  should  desire  to  avoid  this  liability  by 
selling  the  ships  to  a  neutral  and  placing  them  under  a  free  flag.  At 
the  same  time  a  belligerent  does  not  wish  to  be  deprived  of  the  oppor- 
tunity to  attack  ships  which  are  really  enemv  ships^  though  they  may 
be  for  the  time  flying  a  neutral  flag.  Thus  there  arises  in  time  of  war 
the  conflict  between  the  right  of  the  neutral  to  trade  with  one  bellig- 
erent and  the  right  of  the  other  belligerent  to  interfere  with  bellig- 
erent commerce. 

It  has  l>een  decided  that  commerce  in  ships  in  time  of  war  is,  in 
general,  not  legitimate  unless  it  is  bona  fide  commerce  and  not  under- 
taken to  evade  the  consequences  to  which  the  ship  would  be  liable  if 
it  retained  the  enemy  flag.  The  burden  of  proof  of  validity  of  the 
transfer  is  placed  on  the  vendor.  In  all  such  cases  commerce  would 
be  regarded  as  illegitimate  when  the  transfer  is  made  (1)  in  transitu 
or  in  a  blockaded  port,  (2)  with  the  right  of  repurchase  or  return, 
or  (3)  contrary  to  the  laws  of  the  flag  which  it  bears. 
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It  would  also  be  possible,  and  to  some  extent  has  been  the  practice, 
for  shipowners  anticipating  war  to  make  transfers  just  before  the 
outbreaK  of  war.  Such  transfers,  when  made  with  the  view  to  evad- 
ing the  consequences  of  the  war  and  not  as  commercial  transactions, 
are  not  regarded  as  leffitimate,  but  the  burden  of  proof  rests  upon  the 
captor,  except  when  tne  papers  in  regard  to  the  transfer,  which  has 
been  made  within  60  days  before  the  outbreak  of  war,  are  not  on 
board.  In  this  exceptional  case  the  burden  of  proof  of  the  validity 
of  the  transfer  is  placed  on  the  vessel,  as  there  is  not  sulBScient  evi- 
dence at  hand  in  the  ship's  papers  to  enable  the  captor  to  release 
the  ship. 

It  would,  however,  be  an  undue  interference  with  commerce  if  all 
sales  or  sales  made  a  long  time  before  the  war  were  liable  to  be 
regarded  as  invalid.  It  is  therefore  decided  that  sales  made  more 
than  30  days  before  the  war,  even  though  made  with  the  idea  of 
evading  the  consequences  of  a  war  which  might  subsequently  break 
out,  would  be  valid  unless  there  is  some  irregularity  in  the  transfer 
itself,  or  unless  it  is  not  an  actual  transfer,  evidence  of  which  might 
be  in  the  fact  that  the  profits  and  control  remain  in  the  same  hands 
as  before  the  sale. 

There  are  thus  established  three  periods  under  which  transfer  of 
flag  is  considered,  (1)  during  war,  when  burden  of  proof  of  the 
vandity  of  the  transier  rests  upon  the  vender;  (2)  a  period  of  30  days 
before  the  war,  during  which  it  is  necessary  for  the  captor  to  prove 
that  the  transfer  is  made  to  evade  the  consequences  of  war;  and  (3) 
the  period  prior  to  30  days,  when,  regardless  of  whether  or  not 
the  transfer  is  made  to  escape  the  consequences  of  war,  it  is  neces- 
sary for  the  captor  to  establish  that  the  transfer  itself  is  irr^ular, 
or  not  in  fact  a  transfer.  It  is  also  necessary  that  in  order  to  have 
advantages  of  these  provisions,  a  vessel  transferred  within  60  days 
before  the  war  shall  have  the  papers  relating  to  the  sale  on  board. 

These  provisions  establish  much  more  definite  rules,  where  for- 
merly there  had  been  great  diversity  of  practice  among  States,  or 
even  diversity  in  the  same  State  at  different  periods.  (5)mmerce  in 
ships  is  recognized  as  legitimate  under  such  restrictions  as  seem 
necessary  in  order  to  safeguard  belligerent  rights. 

The  attitude  of  the  American  delegation  is  shown  in  the  "  Expos^  '* 
(Annex  00)  appended.  The  American  delegation  advocated  the 
adoption  of  a  rule  to  the  following  effect: 

A  transfer  effected  before  the  outbreak  of  war  Is  valid  If  It  Is  absolute,  com- 
plete, bona  fide,  and  conforms  to  the  legislation  of  the  States  interested,  and  if 
it  has  for  its  effect  that  neither  the  control  of  the  ship,  nor  the  profits  arising 
from  its  use,  remain  longer  in  the  same  hands  as  before  the  transfer. 

If  the  captor  can  establish  that  the  above  conditions  have  not  been  fulfilled, 
the  transfer  is  presumed  to  have  intervened  with  the  Intention  to  evade  the  con- 
sequences of  war,  and  is  nulK 

This  rule,  practically  as  above,  was  adopted. 

The  American  delegation  also  advocated  the  placing  of  a  definite 
limit  to  the  period  during  which  transfers  made  before  the  war  could 
be  questioned,  and  such  a  provision  was  finally  adopted  by  the  con- 
ference. 

Thus  the  rights  of  belligerents  and  of  neutrals  are  defined  and 
safeguarded. 
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Chapter  VI. — Enemy  Character. 

ITie  consideration  of  this  topic  was  intrusted  to  a  "comity  juri- 
dique  "  consisting  of  one  member  from  each  delegation.  The  States 
represented  at  the  conference  were  found  to  he  equally  divided, 
five  favoring  the  principle  of  domicile  of  the  proprietor  as  the  crite- 
rion of  character  of  goods  found  on  an  enemy  vessel  and  five  favoring 
nationality.  After  many  meetings,  it  was  found  impossible  to  reach 
an  agreement,  and  this  question  was  left  open,  the  rule  stating  that — 

The  neutral  or  enemy  character  of  merchandise  found  on  board  an  enemy  ship 
is  determined  by  the  neutral  or  enemy  character  of  its  proprietor. 

What  principle  should  decide  the  neutral  or  enemy  character  of  the 
proprietor  is  not  determined. 

Tne  other  rules  in  regard  to  enemy  character  in  the  main  formu- 
late existing  practice. 

Chapter  VII. — Convoy. 

Great  Britain  formerly  refused  to  admit  the  right  of  convoy  of 
neutral  merchant  vessels  oy  neutral  ships  of  war.  In  a  spirit  of  con- 
ciliation that  Government  receded  from  its  former  position  and 
admitted  the  right  of  convoy.  There  remained  then  only  the  deter- 
mination of  the  method  of  its  exercise.  The  American  delegation 
steadily  maintained  that  as  the  eifect  of  convoy  was  in  the  main  to 
remove  the  vessels  under  escort  from  the  belligerent  right  of  visit 
and  search,  the  convoying  officer  should  assume  the  responsibility 
for  the  vessels  under  his  control.  Naturally  a  war  vessel  of  a  bellig- 
erent approaching  a  convoy  would  be  entitled  to  obtain  the  informa- 
tion in  regard  to  the  vessels  under  convoy  that  it  would  obtain  from 
an  actual  visit  to  the  vessels  if  they  were  not  under  convoy.  The 
officer  in  command  of  the  public  vessel  convoying  the  merchant  ves- 
sels should  be  prepared  to  furnish  this  information.  The  comman- 
der of  the  vessel  of  the  belligerent  may  have  reason  to  believe  that  the 
convoying  officer  has  been  deceived,  and  in  such  case  may  properly 
request  that  his  suspicions  be  considered.  The  convoying  officer 
should  investigate,  and  may  if  he  desires  allow  an  officer  from  the 
belligerent  vessel  to  share  the  investigation,  and  should  inform  the 
commander  of  the  belligerent  of  the  results  of  his  investigation. 

If  the  commander  of  the  convoy  finds  that  a  vessel  to  which  he  has 
given  escort  is,  in  his  opinion,  violating  his  good  faith,  he  ought  to 
withdraw  his  protection.  Such  a  vessel  has  forfeited  its  right  to 
protection,  and,  in  justice  both  to  other  neutrals  and  the  belligerent, 
ought  to  be  liable  for  the  consequences. 

This  rule  was  drawn  with  view  to  affording  the  greatest  con- 
venience and  service  to  neutrals,  without  depriving  belligerents  of 
proper  war  rights.  In  spirit  it  accords  with  both  American  doctrine 
and  treaties. 

Chapter  VIII. — Resistance  to  Visit  and  Search. 

A  general  accord  was  found  in  the  opinion  upon  this  subject,  and 
the  following  rule  was  adopted : 

Resistance  by  force  to  the  legitimate  exercise  of  the  right  of  yialt,  search,  or 
seizure  renders  the  vessel  in  all  cases  liable  to  confiscation.    The  cargo  is  liable 
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to  the  aame  treatment  as  the  cargo  of  an  enemy  ship.  The  merchandise  be- 
longing to  the  captain  or  to  the  owners  of  the  ship  is  regarded  as  enemy 
merchandise. 

Chapter  IX. — iNDBMNrrr  for  Seizure. 

It  has  been  reoopiized  by  prize  courts  that  in  cases  of  unjust  seizure 
the  vessel  seized  ^ould  receive  indemnity  for  the  loss,  inconvenience, 
and  delay  which  it  has  suffered.  It  is  also  recognized  that  the  vessel 
while  innocent  may  appear  to  be  guilty,  and  that  the  captor  has  a 
right  to  demand  that  the  vessel  be  clearly  innocent.  This  would  not 
be  the  case  if  the  papers  were  irregular,  if  the  vessel  were  far  out  of 
its  course  and  near  a  blockaded  port^  or  otherwise  evidently  open  to 
suspicion.  Such  groimds  might  justify  the  belligerent  in  taking  the 
vessel  to  a  prize  court,  but  might  not  justify  condemnation  by  the 
court 

That  the  rights  of  both  belligerents  and  neutrals  mi^ht  be  secured 
a  rule  in  accord  with  general  practice  was  formulated  to  the  effect 
that  when  the  seizure  of  a  ship  or  merchandise  is  declared  null  by  the 
prize  court,  or  if,  without  bemg  brought  to  j'udgment,  the  seizure  of 
the  vessel  is  not  sustained,  the  persons  interested  have  a  right  to 
indemnity  unless  there  have  been  sufficient  reasons  for  the  seizure  of 
ship  or  merchandise. 

Conclusion. 

In  closing  this  report,  the  American  delegation  to  the  International 
Naval  Conference  desires  to  state  that  the  declaration  adopted  by  the 
conference,  defining  the  relations  between  belligerents  and  belliger- 
ents, and  between  belligerents  and  neutrals^  will,  without  interfering 
with  legitimate  belligerent  or  neutral  action,  remove  many  of  the 
reasons  for  international  friction  and  misunderstanding,  which  imtil 
the  present  time  have  frequently  existed.  Ten  powers  nave  reached 
an  agreement  upon  matters  which,  if  left  to  divergent  practice,  and 
solely  to  national  prejudice,  would  have  made  some  of  the  earnest 
hopes  of  the  conferences  at  The  Hague  and  the  desires  often  ex- 
pressed by  the  United  States  Government  impossible  of  realization. 
We  -desire  to  recognize  the  uniform  courtesy  and  hospitality  of  the 
British  Government,  and  we  specially  desire  to  express  our  appre- 
ciation of  the  great  assistance  rendered  to  us  in  many  ways  by  the 
American  ambassador  in  London,  and  by  the  various  members  of  the 
embassy  staff. 
We  have  the  honor  to  be,  sir, 
Your  obedient  servants, 

C.  H.  Stockton, 
George  Grafton  Wilson, 
Delegates  Plenipotentiary  to  the  International  Naval  Conference. 

Ellery  C.  Stowell. 
Secretary  of  the  Delegation. 


Exhibit  A. — Call  of  conference  by  Oreat  Britain^ 

(Printed  ftote.  p.  04.) 
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Exhibit  B. — Rides  of  procedure. 

1.  Plenipotentiary  and  nonplenipotentiary  delegates  have  equally 
the  right  of  speaking  in  the  discussions  of  the  conference. 

2.  Secretaries  of  the  delegations  may  accompany  the  members  of 
their  delegation  at  all  the  sessions  of  the  conference. 

3.  The  sessions  of  the  conference  are  not  public.  Its  deliberations 
remain  strictly  confidential. 

4.  The  French  language  is  recognized  as  the  oflBcial  language  for 
the  deliberations  and  acts  of  the  conference.  Speeches  delivered  in 
another  language  are  given  orally  in  outline  in  Prench. 


Exhibit  C. — Statement  of  the  delegation  of  the  United  States  of 
America  regarding  the  ^'radiits  of  action,^^ 

The  American  delegation  accepts  in  principle  basis  No.  24  with  the 
reservation  that  the  belligerent  or  the  oflScer  in  command  of  the  block- 
ading force  shall  have  the  right  to  fix  the  length  of  the  radius  of 
action  which,  according  to  our  desire,  should  not  exceed  1,000  miles. 
The  radius  of  action  or  zone  of  operation  should  be  defined,  imme- 
diately upon  the  declaration  of  blockade,  by  the  oflBcer  in  command 
of  the  blockading  force,  in  conformity  with  article  18.  The  American 
delegation  does  not  wish  to  impose  upon  belligerents  set  rules  as  to 
the  length  of  radius  of  action,  but  simply  to  ask  the  right  to  fix  a 
maximum  of  1,000  miles  when  circumstances  so  demand.  The  dele- 
gation concurs  in  the  remarks  of  Rear  Admiral  Le  Bris  regarding 
the  nature  of  the  radius  of  action  to  vary  with  geographical  condi- 
tions, the  propinquity  of  neutral  ports  and  interests  of  neutral  com- 
merce, as  well  as  with  the  force  employed. 

By  determining  the  area  of  the  zone  of  operation  the  delegation 
intends  to  ask  that  the  force  employed  be  proportionate  to  the  zone. 
No  country  has  been  more  steadfast  than  the  United  States  in  its 
opposition  to  paper  blockades  and  it  holds  that  the  force  charged 
with  the  duty  of  enforcing  the  blockade  must  be  proportionate  to  the 
»one  affected  thereby. 

The  delegation  adds,  in  explanation  of  the  wide  expanse  of  the 
desired  radius  of  action,  that  the  demand  rests  on  the  ground  that 
blockade  running  is  becoming  more  and  more  a  night  operation  and 
that  it  is  difficult  to  capture  a  vessel  before  daybreak  after  it  has  put 
to  sea.  The  final  chase  and  capture  take  place  where,  properly  speak- 
ing, the  outer  line  of  the  blockading  force  is  stationed.  The  distance 
of  that  line  varies  with  the  length  of  night  darkness  which  may  reach 
16  hours,  and  the  speed  of  the  vessels,  which  may  reach  30  knots. 
The  distance  may  thus  represent  a  zone  of  480  miles,  and  even  more 
if  the  iuAer  line  be  very  far  from  the  entrance  of  the  port. 


Exhibit  D. — Statemeivt  of  the  delegation  of  the  United  States  regard- 
ing the  pursuit  of  ships  in  cases  of  blockade  running. 

As  regards  article  25,  the  delegation^  while  believing  that  the  article 
could  advantageously  be  combined  with  article  24  so  as  to  deal  with 
the  question  of  blockade  as  a  whole,  accepts  the  article  under  the 
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reservation  that  pursuit  is  considered  as  continuous  and  not  aban- 
doned, in  the  meaning  of  the  article,  even  though  it  should  be  aban- 
doned hj  one  line  of  the  blockading  force  to  be  resumed  after  a  while 
bv  a  ship  of  the  second  line  until  the  limit  of  the  radius  of  action 
shall  have  been  reached.  Under  certain  conditions  there  may  even 
be  several  lines,  each  one  with  its  respective  pursuit  zones. 


Exhibit  E. 

The  American  delegation  regrets  that  it  finds  it  necessary  to  make 
a  reservation  on  article  1  of  the  rules  relative  to  the  transfer  of  the 
flag.     It  holds  that  a  rule  which  reads — 

The  transfer  of  a  hostile  vessel  to  a  neutral  flag,  eflTected  before  the  opening  of 
hostilities,  is  vaUd  unless  it  should  be  estabUshed  that  the  transfer  was  effected 
with  a  view  to  eluding  the  consequences  that  go  with  the  character  of  a  hostile 
vessel — 

does  not  agree  with  the  spirit  of  the  modem  rules  concerning  war, 
adopted  at  The  Hague,  wnose  object  is 


to  guarantee  the  safety  of  international  commerce  from  the  fortunes  of  war  and 
wishing,  in  accordance  with  modem  practice,  to  protect  as  far  as  possible 
transactions  entered  into  in  good  faith  and  in  progress  before  the  opening  of 
hostilities. 

Neither  does  it  agree  with  the  principle  which  would  restrict  the 
effects  of  war  to  the  duration  of  hostilities. 

The  rule  as  proposed  seems  to  aim  at  depriving  business  men  of  the 
legitimate  advantages  of  their  foresight.  It  does  not  say  how  long 
the  vessel  shall  be  held  in  possession  before  the  opening  of  hostilities 
whereby  ocean  commerce,  lawful  per  se,  would  be  protected  against 
the  disadvantages  of  a  seizure. 

It  must  be  granted  that  a  merchant  may  in  time  of  peace  endeavor, 
by  a  sale  of  his  property  of  whatever  nature,  to  protect  himself  from 
certain  consequences  flowing  from  the  opening  of  hostilities.  This 
may  apply  to  a  ship  as  well  as  to  any  other  form  of  property. 

The  proposed  rule  would  have  a  boundless  retroactive  effect. 

The  main  object  of  a  rule  concerning  a  transfer  of  the  flag  before 
the  opening  of  hostilities  is  to  preclude  transfers  that  are  not  bona 
fide  commercial  transactions. 

It  seems  to  the  American  delegation  that  this  object  could  be 
achieved  by  adopting  some  rule,  as  the  following: 

A  transfer  effected  before  the  beginning  of  the  war  is  valid  if  absolute,  com- 
plete, in  good  faith,  and  in  accordance  with  the  law  of  the  countries  concerned, 
and  if  its  effect  is  that  neither  the  disposal  of  the  ship  nor  the  profit  derived 
from  its  use  remains  in  the  same  hands  as  before  the  transfer. 

If  the  captor  can  prove  that  the  above-mentioned  conditions  have  not  been 
fulfilled,  the  transfer  shall  be  presumed  to  have  been  interposed  with  the  intent 
of  eluding  the  consequences  of  war  and  shaU  be  void. 
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Solicitob's  Office,  State  Department, 

August  7,  1914. 

The  Tbansfeb  of  Merchant  Ships  of  a  Belligerent  to  a  Neu- 
tral After  the  Outbreak  of  War. 

conclusions  from   the   BfEMORANDUM   ATTACHED. 

1.  Merchant  ships  of  a  belligerent  may  be  transferred  to  a  neutral 
after  the  outbreak  of  hostilities. 

2.  If  the  sale  of  the  ship  is  made  in  good  faith,  without  defeasance 
or  reservation  of  title  or  mterest  in  the  vendor,  without  any  under- 
standing, expressed  or  tacit,  that  the  vessel  is  to  be  retransf erred 
after  hostilities  and  without  the  indicia  or  badges  of  a  collusive  or 
colorable  transaction. 

3.  But  transfer  can  not  be  made  of  such  vessel  in  a  blockaded 
port  or  while  in  transitu. 

4.  The  transfer  must  be  allowable  under  and  in  conformity  to  the 
municipal  regulations  of  the  country  of  the  neutral  purchaser. 

5.  Tne  declaration  of  the  London  convention  that  transfers  of  an 
enemy  vessel  to  a  neutral  during  war  will  not  be  valid  unless  it  be 
shown  that  the  same  was  not  made  to  evade  the  consequences  to 
which  an  enemy  vessel,  as  such,  is  exposed,  if  it  were  controlling  of 
the  question,  relates  only  to  the  good  faith  of  the  transfer  and  not 
to  the  ulterior  motive  of  the  parties  to  reap  the  natural  advantages 
to  flow  from  the  operation  of  the  ves'^el  under  the  flag  of  a  country 
not  at  war,  while  it  inverts  the  burden  of  proof  of  the  good  faith  of 
Uie  transaction. 

The  Rioht  of  Neutrals  to  Purchase  Merchant  Ships  from 
Belligerents  in  Time  of  War. 

introductory. 

The  right  of  neutrals  to  purchase  merchant  ships  from  belligerents 
in  time  of  war  is  based  upon,  and  is  indeed  part  of,  the  right  of  neu- 
trals to  continue  in  time  of  war  to  trade  with  belligerents,  which 
right  is  undoubted,  subject  to  certain  exceptions,  relating  princi- 
p^ly  to  contraband  and  blockade.  This  right  to  trade  witn  oelUg- 
erents  is  of  universal  recognition,  although  on  occasions  it  has  been 
denied  in  practice.  During  the  Napoleonic  wars  the  French  and 
British  Governments  assumed  to  dictate  the  trade  in  which  neu- 
trals should  be  permitted  to  engage  with  the  belligerents  and  to  pro- 
hibit them  from  trading  with  belugerents  altogether.     But  these  de- 
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crees  met  with  the  firmest  resistance  on  the  part  of  the  American 
Government  at  the  time,  and  after  the  occasions  which  produced  them 
had  passed  the  English  Government  was  compelled  to  reprobate  and 
abandon  them.  The  conmierce  of  neutrals  should  not  be  interrupted 
by  the  exigencies  of  war.  The  right  of  the  citizens  of  a  neutral  coun- 
try to  trade  in  merchant  vessels  belonging  to  the  citizens  of  a  bellig- 
erent, with  certain  well-defined  exceptions,  may  be  said  to  be  of  well- 
nigh  universal  admission. 

THE   POSITION   OF  THE   UNITED   STATES. 

The  position  of  the  United  States  on  this  question  is  historical, 
and,  so  far  as  my  investigation  has  extended,  has  been  uniform. 
TMs  position  may  be  stated  as  follows: 

A  neutral  has  a  perfect  right  to  purchase  the  merchant  vessels  of 
belligerents  during  a  state  of  war  when  such  purchase  is  bona  fide, 
without  defeasance,  reservation  of  title  or  interest,  and  intended  to 
convey  perfect  and  permanent  title  to  the  purchaser.  This  rule  is 
subject  to  certain  exceptions  herein  noted. 

PRECEDENTS. 

I  shall  now  recite  some  of  the^  precedents  illustrating  the  position 
uniformly  maintained  by  the  United  States: 

1.  February  19,  1856,  Secretary  of  State  Marcy  to  Mr.  Mason: 

The  principle,  therefore,  that  a  neutral  has  a  perfect  ri^ht  to  purchase  the  merchant 
vessels  of  a  belligerent  has  been  maintained  by  England,  by  Russia,  and  by  the  United 
States;  and  it  is  inconsistent  with  these  historical  facts  to  say  that  the  contrary  doc- 
trine avowed  by  France  has  had  the  sanction  of  the  chief  maritime  nations,  or  that 
it  forms  part  of  the  whole  doctrine  of  maritime  law.  (Misc.  Inst.,  France,  Vol.  XV, 
321;  see  11th  Waits  State  Papers,  203.) 

(The  position  thus  stated  by  Secretary  Marcy  is  imdoubtedlv  in 
harmony  with  the  general  English  rule,  out  has  been  contested  by- 
France,  where,  imder  governmental  regulations,  enemy-built  vessels 
can  not  be  made  neutral  by  a  sale  to  a  neutral  after  hostilities  begin. 
It  is  also  claimed  that  the  position  of  Russia  is  in  line  with  the  French 
contention.  But  it  appears  that  the  position  of  Russia  is  correctly 
stated  by  Secretary  Marcy,  siipra.) 

Secretary  of  State  Cass  to  United  States  consuls  (Circular  No.  10, 
June  1,  1859): 

Inquiries  having  been  addressed  to  the  department  as  to  the  rieht  of  a  citizen  of 
the  United  States  to  purchase  the  vessel  of  a  belligerent  during  the  present  war  in 
Europe,  I  have  to  inform  you  that  a  similar  question  arose  durmg  the  late  Crimean 
War,  and  was  deliberately  and  carefully  investigated  by  the  administration  for  the 
time  bein^  and  resulted  in  the  conviction  that  a  vessel  so  purchased  in  good  faith, 
becomes  the  property  of  the  purchaser  and  is  entitled  to  the  protection  of  the  flag  of 
the  United  States,  though  a  special  act  of  Congress  would  be  necessary  to  enskole 
her  to  obtain  and  register  from  the  proper  department.  These  views  are  entirelv 
concurred  in  by  the  existing  Executive  Government  of  the  United  States,  and  will 
be  maintained  whenever  there  may  be  occasion  therefor. 

To  the  same  effect,  Secretary  Cass  to  Mr.  Mason^  June  20,  1859 
(30  MS.  Dom.  Let.,  414) ;  and  Secretary  Cass  to  Mr.  Gittings,  Jime  24, 
1859  (30  Dom.  Let.,  429). 

TTie  regulations  referred  to,  supra,  pointed  out  that  the  purchase, 
in  order  to  be  valid,  must  be  in  good  faith  and  not  a  simulated  pur- 
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chase  of  vessels  to  be  employed  in  hostile  operations  against  coun- 
tries with  which  the  United  States  are  at  peace.  In  this  connection 
it  is  safe  to  say  that  where  there  has  been  merely  an  outward  transfer 
of  title,  as  when  the  original  owner  is  left  in  command  and  direction 
of  the  vessel,  and  the  same  is  continued  in  identically  the  same  service 
or  trade,  especially  where  the  original  owner  retains,  though  secretly, 
an  interest  m  the  vessel  or  its  operation,  the  sale  would  be  treated  as 
a  mere  subterfuge  to  screen  the  vessel  from  capture  by  one  of  the 
belligerents,  and  in  such  case  the  ostensible  owner  would  not  be 
entitled  to  the  protection  accorded  to  a  vessel  flying  the  flag  of  the 
neutral  country.  (Under  this,  see  Mr.  Fish,  Secretary  of  State,  to 
Mr.  Marsh,  Jan.  29,  1877,  MS.  Inst.,  to  Chile,  Vol.  II,  p.  11.)  . 

BoutwelJ,  Secretary  of  the  Treasury,  to  Mr.  Washburne,  minister 
to  France,  May  23,  1871,  and  sent  to  the  Secretary  of  State  at  same 
time  (see  AIS.  Misc.  Let.) : 

2.  "Can  a  foreign  vessel  be  purchased  by  a  citizen  of  the  United 
States?" 

In  reply  I  have  to  observe  that  the  natural  right  to  acquire  property  by  purchase 
has  been  held  by  high  authority  to  be  unaffected,  so  far  as  neutrals  are  concerned,  by 
the  mere  fact  that  a  state  of  war  exists  between  two  or  more  powers,  from  the  citizens 
or  subjects  of  one  of  which  the  purchase  is  made.  Such  right  is  subject,  however,  to 
the  restrictions  imposed  by  international  law,  by  treaty,  or  by  the  belligerent  powers 
respectively  as  to  tlie  property  of  their  own  citizens  or  subjects  during  the  existence  of 
sucn  war.  This  principle  is  stated  by  one  of  the  former  Attorneys  General  of  the 
United  States  as  follows:  '*  A  state  of  war  interrupts  no  contract  of  purchase  and  sale, 
or  of  transportation,  as  between  neutral  and  belligerent,  except  in  articles  contraband 
of  war." 

3.  The  opinion  of  the  Attorney  General  referred  to  was  that  of  Mr. 
Cushingin  1854  (6  Op.  Atty.  Gen.,  p.  638,  and  1855,  7  Op.  Atty.  Gen., 
p.  538),  wherein  the  Attorney  General  said: 

A  citizen  of  the  United  States  may  purchase  a  ship  of  a  belligerent  power,  at  home 
or  abroad,  in  a  belligerent  port  or  on  the  high  seas,  provided  the  purchase  be  made 
bona  fide  and  the  property  be  passed  absolutely  and  without  reserve;  and  the  ship  so 
purchased  becomes  entitled  to  bear  the  flag  and  receive  the  protection  of  the  United 
States. 

4.  On  June  20,  1879  (Foreign  Relati6ns,  1879,  p.  884),  Secretary  of 
State  Evarts  to  Mr.  Christiancy,  minister  to  Peru,  affirmed  the  gen- 
eral doctrine  as  above  stated,  but  pointed  out  the  temptations  to  the 
abuse  of  the  right  and  the  great  danger  from  inconsiderate  action  on 
the  part  of  United  States  consuls  in  facilitating  such  transfers,  but 
stated  that,  **  although  the  validity  of  the  transfer  may  in  the  end 
be  judicially  inquired  into,  much  harm  might  result  from  a  simulated 
sale  before  a  final  decision  on  the  subject  could  be  reached;  still  the 
possible  abuse  of  power  by  a  sale  is  not  a  sufficient  reason  for  abro- 

ating  the  power,  especially  if  Congress  should  abstain  from  for- 
idding  the  purchase  and  use  abroad  of  foreign-built  ships  by  Ameri- 
can citizens. ' 

In  a  letter  to  Minister  Christiancy,  December  26,  1879  (Foreign 
Relations,  1879,  p.  894),  and  in  a  similar  instruction  to  the  minister 
to  Chile,  Secretary  Evarts  again  stated,  amongst  other  things,  that — 

The  right  of  Americans  to  buy  foreign-built  vessels  and  to  carry  on  commerce  with 
them  is  clear  and  undoubted  *  *  *  .  As  a  consequence  an  adjunct  of  this  right, 
that  of  flying  the  American  flag,  can  not  be  prohibited.  If  circumstances  justify  on 
the  part  of  the  consular  officers  an  opinion  that  the  sale  is  honest,  and  that  the  vessel 
has  really  become  the  property  of  a  citizen  of  the  United  States,  she  may  properly 
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fly  the  flag  of  the  owner's  country  as  an  indication  of  such  ownership  and  as  an  emblem 
of  the  owner's  nationality. 

(In  this  connection  he  said  that  a  ship  so  tranf erred,  but  not  regis- 
tered as  an  American  vest- el,  was  not  entitled  to  the  immunities  and 
thorough  protection  accorded  to  registered  American  vessels  plying 
between  ports  of  the  United  States  and  those  of  foreign  countries  ^ 
that  American  owners  domiciled  abroad  and  engaged  in  business  of 
that  sort  take  upon  themselves  the  risks  to  such  traffic,  and  that 
if  seized  by  one  of  the  belligerents  they  have  no  right  of  diplomatic 
protection  other  than  that  tney  should  be  accorded  fair  treatment  in 
prize  courts.) 

5.  In  reply  to  request  for  sanction  of  a  nroposed  transfer  of  an 
enemy  vessel  to  a  neutral  in  a  blockaded  (Juban  port  in  1898  the 
department  said,  through  Assistant  Secretary  Moore,  that  it  would 
not  give  such  desired  permission  or  any  privilege  to  the  transfer  from 
a  belligerent  to  a  neutral  of  a  vessel  in  a  blockaded  port.  (Mr.  Moore, 
to  Messrs.  Butler  et  al.,  May  10,  1898,  228  Dom.  Let.,  378.) 

(The  refusal  of  this  request  was  evidently  based  upon  the  fact  that 
the  vessel  intended  to  be  transferred  was  at  the  time  in  a  blockaded 
port  of  the  Cuban  Government.  It  will  be  seen  that  this  forms  an 
exception  to  the  general  rule  as  hereinbefore  stated.) 

6.  In  this  same  connection  the  case  of  the  Benito  Estenger  (176  U.  S., 
568)  is  valuable  as  illustrating  the  general  principle  stated.  In  that 
case  Chief  Justice  Fuller  said: 

Transfer  of  vessels  flagrante  bello  were  originally  held  invalid,  but  the  rule  has  been 
modified  and  is  thus  given  by  Mr.  Hall,  who,  stating  that  in  France  their  sale  is  for- 
bidden, and  are  declared  to  be  prize  in  all  cases  in  which  they  have  been  transferred 
to  neutrals  after  the  buyers  could  have  knoVledge  of  the  outbreak  of  war,  says:  "In 
England  and  the  United  States  the  right  to  purchase  vessels  is  in  principle  admitted, 
they  being  in  themselves  legitimate  objects  of  trade  as  fully  as  any  other  kind  of 
merchandise,  but  the  practice  of  fraud  being  great,  the  circumstances  attending  a 
sale  are  severely  scrutinized  and  the  transfer  is  not  neld  to  be  good  if  it  is  subjected 
to  any  condition  or  tacit  understanding  by  which  the  vendor  keeps  an  interest  in  the 
vessel  or  ita  profits^  control  over  it,  and  power  of  revocation,  or  a  right  to  ita  restora- 
tion at  the  conclusion  of  war. " 

He  cites  Justice  Story  on  Principles  and  Practice  of  Prize  Courts, 
who  states: 

In  respect  to  the  transfer  of  enemy's  ships  during  war,  it  is  certain  that  purchases 
of  them  by  neutrals  are  not  in  general  illegal;  but  are  liable  to  great  suspicions;  and  if 
good  proof  be  not  gjiven  of  their  validity  by  bill  of  sale  and  payment  of  a  reasonable 
consiaeration,  it  will  materially  impair  the  validity  of  a  neutral  claim;  and  if  after 
such  transfer  the  ship  be  employed  habitually  in  the  enemy's  trade  or  under  the 
management  of  a  hostile  proprietor,  the  sale  ^ml  be  deemed  merely  colorable  and 
collusive. 

(The  Chief  Justice  cites  several  EngUsh  cases  which  are  valuable 
on  the  question  of  fraudulent  and  colorable  transfers.) 

7.  The  Russian  Prize  Regulations  of  March  27,  1895,  section  7 
(Foreign  Relations,  1904,  p.  73 6), prescribe  that  merchant  vessels 
acquired  from  the  hostile  power  or  its  subjects  by  persons  of  neutral 
nation  aUty  are  acknowledged  to  be  hostile  vesseh  unless  it  is  proven 
that  the  acquisition  must  be  considered,  according  to  the  laws  of  the 
nation  to  whom  the  purchaser  belongs,  as  having  actuallv  taken  place 
before  the  purchaser  received  news  of  the  declaration  of  war,  or  that 
the  vessels  acquired  in  the  manner  mentioned,  although  after  the 
receipt  of  such  news,  were  acquired  conscientiously  ana  not  for  the 
purpose  of  covering  hostile  property. 
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8.  I  find  no  citation  of  any  American  precedent  or  authority  which 
denounces  the  general  doctrine  of  the  nght  of  a  neutral  to  purchase 
the  vessel  of  a  belligerent  in  time  of  war,  where  such  purchase  is  made 
in  good  faith  and  is  not  subject  to  the  charge  that  it  was  colorable  or 
collusive  only. 

AUTHORTTIES   ON   INTERNATIONAL  LAW. 

1.  Oppenheim's  International  Law  (p.  206),  discussing  this  ques- 
tion, says: 

Siiice  manv  vessels  are  liable  to  capture,  the  question  must  be  taken  into  consid- 
eration whetner  the  fact  that  an  enemy  vessel  has  been  sold  during  war  to  a  subject 
of  a  neutral  or  to  a  subject  of  the  bell^rent  state  whose  forces  seizedher,  has  the  effect 
of  excluding  her  appropriation.  It  is  obvious  that  if  the  question  is  answered  in  the 
affirmative,  the  owners  of  enemy  vessels  can  evade  the  danger  of  having  their  prop- 
erty captured  by  selling  their  vessels.  There  is  no  general  rule  of  intemationai  law 
which  answered  this  question.  The  rule  ought  to  be  that,  since  commerce  between 
belligerent  subjects  and  neutral  subjects  is  not  at  all  prohibited  Uirough  the  out- 
break of  war,  a  bona  fide  sale  of  enemy  property  should  have  the  effect  of  freeing 
such  vessels  from  appropriation,  as  they^are  in  fact  no  longer  enemy  property.  But 
the  practice  among  tne  states  varies.  Thus  France  does  not  recognize  any  such  sale 
after  the  outbreak  of  war.  On  the  other  hand  the  practice  of  Great  Britain  and  the 
United  States  of  America  recognizos  such  sales,  provided  they  are  made  bona  fide 
and  the  new  owner  has  actually  taken  possession  of  the  sold  vessel.  If  the  sale  was 
contracted  in  transitu,  the  vessel  havine  started  her  voyage  as  an  enemy  vessel,  the 
sale  is  not  recognized,  when  the  vessel  is  detained  on  her  voyage  before  the  new 
owner  has  taken  actual  possession  of  her. 

(The  attempted  sale  of  a  vessel  in  transitu  seems  to  form  another 
exception  to  tne  rule  permitting  the  sale  of  enemy  vessels  to  neutrals. 
This  and  the  other  exception  of  an  attempted  sale  of  an  enemy  ves- 
sel in  a  blockaded  port  appear  to  constitute  the  two  principal  ex- 
ceptions.) 

2.  Halleck's  Intemationai  Law  (vol.  2,  p.  93) ,  discussing  the  subject, 
says: 

The  transfer,  in  time  of  war,  of  the  vessel  of  an  enemy  to  a  neutral  is  a  transaction, 
from  its  very  nature,  liable  to  strong  suspicion  and  consequently  is  examined  with  a 
jealous  vigilance  and  subjected  to  rules  of  peculiar  strictness  in  the  prize  court  of  an 
opposite  belligerent.  Nevertheless,  neutrals  have  a  right  to  make  such  purchases  of 
merchant  vessels,  when  they  act  with  good  faith,  and  the  belligerent  powers  are  not 
justified,  by  the  law  of  nations,  in  attempting  to  prohibit  such  transfer  by  a  sweeping 
interdiction,  as  was  done  in  former  years  by  the  French  and  English  Grovernments. 
Ordinances  of  this  character  form  no  part  of  the  law  of  nations,  and,  consequently,  are 
not  binding  upon  the  prize  courts,  even  of  the  coimtry  bv  which  they  are  issued. 
Nevertheless,  where  the  sale  is  claimed  to  have  been  made  oy  an  enemy  to  a  neutral, 
in  time  of  war^  it  is  not  unreasonable  that  these  motives  and  terms  should  be  an  object 
of  searching  mquiry.  Hence,  courts  of  admiralty  have  established  severe  rules 
.respecting  such  transfers. 

(He  states  these  rules  to  be  in  substance:  The  sale  must  be  absolute 
and  unconditional;  the  title  and  interest  of  the  vendor  must  be  com- 
pletely and  absolutely  divested;  if  there  is  a  covenant,  a^eement,  or 
tacit  understanding  fey  which  he  retains  any  proof  of  his  interest,  the 
contract  is  vitiated  and  in  international  law  is  regarded  as  void.  He 
points  out  various  instances  in  which  a  sale  would  be  considered  as 
colorable  only.) 

3.  FilUmore's  Intemationai  Law  (vol.  3,  p.  735),  says: 

In  respect  to  the  transfers  of  enemy  ships  during  war,  it  is  certain  that  purchases  of 
them  by  neutrals  are  not  in  general  illegal;  but  such  purchases  are  liable  to  great  sus- 
picion; and  if  good  proof  be  not  given  of  their  validity  by  bill  of  sale  and  payment  of 
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a  reaaonabk  consideration,  it  will  msLtenaUy  impair  the  validity  of  the  neutral  claim; 
and  if  the  purchase  be  made  by  an  agent,  his  letters  of  procuration  must  be  produced 
and  proved:  and  if,  after  sucn  transfer,  the  ship  be  employed  habitually  in  the 
enemy's  trade,  or  under  the  management  of  a  hostile  proprietor,  the  sale  will  be  deemed 
merely  colorable. 

He  quotes  the  Privy  Council  in  1857  as  follows: 

The  general  rule  is  open  to  no  doubt.  A  neutral,  while  a  war  is  imminent,  or  after 
it  has  commenced,  is  at  liberty  to  purchase  either  goods  or  ships  (not  being  ships  of 
war)  from  either  belligerent,  and  the  purchase  is  valid  whether  tne  subject  of  it  be 
lyin^  in  a  neutral  port  or  in  an  enemy's  port.  During  a  time  of  peace  without  prospect 
of  war,  any  transfer  sufficient  to  transfer  the  property  between  the  vendor  ana  vendee 
is  good;  also  against  a  captor  if  war  afterwards  unexpectedly  breaks  out.  But  in 
case  of  war,  either  actual  or  imminent,  this  rule  is  subject  to  qualification,  and  it  is 
stated  that  in  such  case  a  mere  transfer  by  documents,  which  would  be  sufficient 
to  bind  the  parties,  is  not  sufficient  to  change  the  property  as  against  captors  as  long 
as  the  ships  or  goods  remains  in  transitu. 

LONDON   CONVENTION   OF   1909. 

The  London  convention  (which  was  not  ratified  by  the  signatory 
powers  and  becomes  valuable  only  as  indicative  of  the  disposition 
of  the  several  Governments)  confirms,  rather  than  denies,  the  posi- 
tion herein  maintained: 

Article  56  of  the  convention  is  as  follows: 

The  transfer  of  an  enemy  vessel  to  a  neutral  flag  affected  after  the  outbreak  of  hos- 
tilities is  void  unless  it  is  proved  that  such  transfer  was  not  made  in  order  to  evade 
the  consequences  to  which  an  enemy  vessel,  as  such,  is  exposed. 

Provided  that  there  is  an  absolute  presumption  that  a  transfer  is  void — 

(1)  If  the  transfer  has  been  made  auring  a  voyage  or  in  a  blockaded  port. 

^2)  If  a  right  to  repurchase  or  recover  the  vessel  is  reserved  to  the  vendor. 

(3)  If  the  requirements  of  the  municipal  law  governing  the  right  to  fly  the  flag 
under  which  the  vessel  is  sailing  have  not  been  fulfilled. 

The  effect  of  this  article  would  be  merely  to  change  the  burden  of 
proof  by  reversing  the  presumption  of  the  bona  fides  of  the  sale  and 
specifying  certain  conditions  under  which  the  sale  would  be  con- 
clusively presumed  to  be  void.  But  this  article  does  not  change  the 
general  rule  which  I  have  asserted,  to  wit,  that  the  sale  of  a  bellig- 
erent vessel  to  a  neutral  in  time  of  war  is  valid  where  such  sale  is 
made  in  good  faith  and  divests  all  title  and  interest  of  the  vendor.  In 
this  connection  the  report  of  the  drafting  committee  of  the  conven- 
tion is  instructive.     Or  this  article  it  said : 

The  rule  respecting  transfer  made  after  the  outbreak  of  hostilities  is  more  simple. 
Such  a  transfer  is  only  valid  if  it  is  proved  that  its  object  was  not  to  evade  the  conse- 

?[uences  to  which  the  enemy  vessel  is  exposed.  The  rule  accepted  in  respect  to  trans- 
ers  made  before  the  outbreak  of  hostilities  is  inverted.  In  that  case  there  is  a 
presumption  that  the  transfer  is  valid;  in  the  present  that  it  is  void,  provided  always 
that  proof  to  the  contrary  may  be  given.  For  instance,  it  might  be  proved  that  the 
transfer  had  taken  place  by  inheritance. 

In  this  same  connection  attention  is  directed  to  the  report  to  their 
G  vernment  by  the  British  delegates  to  the  convention  respecting 
the  work  of  the  convention.     Referring  to  this  article  they  said: 

The  provisions  respecting  transfers  made  during  war  are  lees  complicated.  The 
general  rule  is  that  such  transfers  are  considered  void  unless  it  be  proved  that  they 
were  not  made  with  a  view  to  evade  the  consequences  which  the  retention  of  enemy 
nationality  would  entail.  This  is  only  another  way  of  stating  the  principle  already 
explained,  that  transfers  effected  after  the  outbreak  of  hostilities  are  good  if  made 
bona  fide,  but  that  it  is  for  the  owners  of  the  vessels  transferred  to  prove  such  bona 
fides.  The  provisions  under  this  head  are  practically  in  accord  with  tne  rules  hitherto 
enforced  by  British  prize  courts. 
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From  all  of  which  it  will  appear  that  the  declaration  of  the  London 
convention  on  the  question  of  the  transfer  of  merchant  vessels  from 
a  belligerent  to  a  neutral  flag  but  restates  the  position  lon^  maintained 
by  the  United  States,  Great  Britain,  and  most  of  the  other  maritime 
nations,  except  as  to  the  burden  of  proof  of  the  bona  fides  of  such  a 
transfer  made  during  the  existence  oi  war.  It  is  the  bona  fides  of  the 
sele  which  is  the  essence  of  a  good  transfer,  and  it  is  not  perceived  that 
the  ulterior  motive  actuating  the  parties  to  the  transfer  is  to  govern, 
though  such  motive  may  have  been  the  natural  advantages  in  having 
the  ship  to  fly  the  flag  of  a  neutral  rather  than  that  of  a  coimtry  at  war. 
If  the  transfer  was  bona  fide,  without  defeasance  or  reservation  of  title 
or  interest,  without  any  understanding  that  the  vessel  should  be  re- 
transferred  at  the  end  of  hostilities  and  without  other  indicia  of  a 
simulated  or  fictitious  transfer,  and  not  of  a  ship  in  a  blockaded  port 
or  in  transitu,  the  transfer  is  valid  under  international  law,  as  it  would 
be  under  the  London  convention,  though  the  ulterior  motive  of  the 
vendor  and  vendee  may  have  been  the  natural  advantages  of  flying 
the  flag  of  a  country  at  peace. 

This  memorandum  is  nurriedly  struck  oflF  and  I  have  not  had  time 
or  opportunity  to  revise  it ;  but  it  is  believed  that  it  correctly  presents 
the  status  of  the  question  involved. 

Cons  Johnson. 

O 
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REGISTRY  OF  FOREIGN-BUILT  VESSELS. 


Mr.  O'GoBMAN  submitted  the  following 

CONFBRENCB  BBPOBT  ON  THB  BILL  (H.  B.  18202)  TO  PBOVTDE  FOB 
THE  ADMISSION  OF  FOBBION-BT7ILT  SHIPS  TO  AMBBIOAN  BBO- 
ISTBY  FOB  THB  FOBBION  TBADE,  AND  FOB  OTHSB  FX7BPOSBS. 


AuoosT  11  (calendar  day,  August  13),  1914.— Ordered  to  lie  on  the  table  and  to  be 

printed. 


The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bm  (H.  R.  18202)  to 
provide  for  the  admission  of  foreign-built  ships  to  American  registry 
lor  the  foreign  trade,  and  for  other  purposes,  having  met,  after  full 
and  free  conierence  have  agreed  to  recommend  and  do  recommend 
to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  and  agree  to  the  same  with  the  following  amendment: 

In  lieu  of  the  matter  proposed  by  the  Senate  insert  the  following: 
TluU  section  forty-one  hundred  and  thirty-two  of  the  Revised  Statvies 
of  the  United  States  as  amended  by  the  Act  entitled  ^^An  Act  to  provide 
for  the  opening,  maintenance,  protection,  and  operation  of  the  Fanama 
Canal  and  the  sanitation  and  government  of  the  Canal  ZoneJ'  approved 
August  twenty-fourth,  nineteen  hundred  and  twelve,  is  hereby  amended 
so  mat  said  section  as  amended  shaU  read  as  follows: 

**Sec.  41S2.  Vessels  buiU  within  the  United  States  and  belonging 
whoUy  to  citizens  thereof;  and  vessels  which  may  be  captured  in  war 
by  citizens  of  the  United  States  and  lawfvUy  condemned  as  prize,  or 
which  may  be  adjudged  to  be  forfeited  for  a  breach  of  the  laws  of  (he 
United  States;  and  sea^oina  vessels,  wHether  steam  or  sail,  which  have 
been  certified  by  the  Steamooal-Inspection  Service  as  safe  to  carry  dry 
and  perishable  cargo,  wherever  buiU,  which  are  to  engage  only  in  trade 
with  foreign  countries  or  with  the  Philippine  Islands  and  toe  islands 
of  Guam  and  Tutuila,  being  whoUy  owned  by  citizens  of  the  United 
States  or  corporations  organized  and  chartered  under  the  laws  of  the 
United  States  or  of  any  State  thereof,  the  president  and  managing 
directors  of  which  skaU  be  citizens  of  the  United  States,  and  no  others, 
may  be  registered  as  directed  in  this  title.  Foreign-built  vessels  may 
engane  in  the  coastwise  trade  if  registered  pursnant  to  the  provisions  of 
this  Act  within  two  years  from  its  passage:  Provided,  That  such  vessels 
so  admitted  under  the  provisions  of  this  section  may  contract  with  the 
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Postmaster  General  under  the  Act  of  March  third,  eighteen  hundred 
and  ninety-one,  entitled  ^An  Act  to  provide  for  ocean  mail  service  he- 
tween  the  United  States  and  foreign  ports,  and  to  promote  commerce,* 
so  long  a^s  such  vessels  shall  in  all  respects  comply  with  the  provisions 
and  requirements  of  said  Act.^^ 

Sec.  2'  Whenever  the  President  of  the  United  States  shall  find  that 
the  number  of  available  persons  qualified  under  now  existing  laws  and 
regulations  of  the  United  States  to  fill  the  respective  positions  of  watch 
officers  on  vessels  admitted  to  registry  by  this  Act  is  insufficient,  he  is 
authorized  to  suspend  by  order,  so  far  and  for  such  time  as  he  may  find 
to  be  necessary,  the  provisions  of  law  prescribing  that  all  the  watch  officers 
of  vessels  oftfie  United  States  registered  for  foreign  trade  shall  be  citizens 
of  the  United  States. 

Whenever,  in  the  judgment  of  the  President  of  the  United  States,  the 
needs  of  foreign  commerce  may  require,  he  is  also  hereby  authorized  to 
suspend  by  order,  so  far  and  for  such  length  of  time  as  he  may  deem 
desirable,  the  provisions  of  the  law  requiring  survey,  inspection,  and 
measurement  oy  oijicers  of  the  United  States  of  foreign-buiU  vessels 
admitted  to  American  registry  under  this  Act, 

Sec,  S.  With  the  consent  of  the  President  and  during  the  continu- 
ance of  hostilities  in  Europe,  any  ship  chartered  by  the  American  Red 
Cross  for  relief  purposes  shall  be  admitted  to  American  registry  under 
the  provisions  of  this  Act  and  shall  be  entitled  to  carry  the  American  flag. 
Ana  in  the  operation  of  any  such  ship  the  President  is  authorized  to 
suspend  the  taws  requiring  American  officers,  if  such  officers  are  not 
readily  available. 
Sec.  4'  This  Act  shall  talce  effect  immediately, 

James  A.  O'Gorman, 
J.  R.  Thornton, 
Jno.  K.  Shields, 
Wm.  E.  Borah, 
Managers  on  the  part  of  the  Senate. 
J.  W.  Alexander, 
RuFus  Hardy, 
O.  W.  Underwood, 
Managers  on  the  part  of  the  House 
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RIVER  AND  HARBOR  IMPROVEMENTS. 


LETTER 


FBOM 


THE  SECRETARY  OF  WAR, 


TRANSMirnNO, 


IN  RESPONSE  TO  A  SENATE  BESOLT7TION  OF  AUOUST  7,  1914,  IN- 
FOBMATION  RELATIVE  TO  AMOUNT  OF  MONEY  BEQTTIBED  FOB 
BIVEB  AND  HABBOB  PBOJECTS  FOB  THE  FISCAL  YEAB  ENDING 
JUNE  80,  1915,  AND  FOB  DBEDGES,  PLANTS,  ETC. 


AuoosT  19, 1914. — Ordered  to  lie  on  the  table  and  to  be  printed. 


War  Department, 
Washington,  August  10,  1914- 
The  PREsroENT  of  the  Senate. 

Sir:  In  compliance  with  Senate  resolution  of  the  7th  instant  re- 
questing and  directing  the  Secretary  of  War  to  transmit  to  the  Senate 
certain  information,  as  follows: 

1.  The  aggregate  amount  required  for  the  proper  maintenance  of  existing  river  and 
harbor  projects— -after  making  allowance  for  balimceB  on  hand — for  the  fiacal  year  end- 
ins  Jime  30,  1915. 

2.  The  amount  required  for  the  operation  of  Government  dredges,  plants,  and  other 
equipment,  for  further  improvements  on  river  and  harbor  work  heretofore  adopted 
by  Congress— after  making  allowance  for  balances  on  hand — for  the  fiscal  year  ending 
June  30, 1915. 

I  have  the  honor  to  say  that  I  am  advised  by  the  Chief  of  Engineers, 
United  States  Army,  tnat  from  data  in  his  office  it  is  estimated — 

(1)  That  the  aggregate  amount  required  for  the  proper  maintenance 
of  existing  river  and  harbor  improvements  for  the  remainder  of  the 
fiscal  year  ending  June  30, 1915 — after  making  allowances  for  balances 
now  on  hand — is  $2,750,000;  and 

(2)  That  the  additional  amount  required  for  the  operation  of  Gov- 
ernment dredges,  plants,  and  other  equipment  for  tne  remainder  of 
the  fiscal  year  enoing  June  30,  1915,  for  further  improvements  on 
rivers  and  harbors  heretofore  adopted  by  Congress — after  making 
allowances  for  balances  now  on  nand — is  $10,000,000;  making  a 
total  for  both  purposes  of  $12,750,000. 
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The  amount  of  $2,750,000  which  is  estimated  for  the  proper  main- 
tenance of  existing  river  and  harbor  works  is  the  amount  which  is 
estimated  for  the  maintenance  of  those  works  upon  which  Government 

Elant  is  not  employed.    Many  of  the  improvements  are  maintained 
y  Grovemment  plant,  and  for  those  the  cost  of  their  maintenance  is 
included  in  the  item  of  $10,000,000,  therefore  for  the  maintenance  of 
all  river  and  harbor  works  both  items  must  be  considered. 
Very  respectfully, 

LiNDLET  M.  Garrison, 

Secretary  of  War. 
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AMERICAN   NEUTRALITY 


AN  APPEAL 

BT  TQE 

PRESIDENT  OF  THE  UNITED  STATES 

TO  THE 

aXIZENS  OF  THE  REPUBLIC,  REQUEST- 
ING  THEIR  ASSISTANCE   IN  MAINTAIN- 
ING A  STATE  OF  NEUTRALITY  DURING 
THE  PRESENT  EUROPEAN  WAR 


PRESENTED  BY  MR.  CHILTON 
AUGUST  19  (calendar  daj,  AUGUST  20)  1914.— Ordered  to  be  printed 
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statement  of  the  president. 

My  Felllow  Countrymen  : 

I  suppose  that  every  thoughtful  man  in  America  has  asked  him- 
self, during  these  last  troubled  weeks,  what  influence  the  European 
war  may  exert  upon  the  United  States,  and  I  take  the  liberty  oi  ad- 
dressing a  few  words  to  you  in  order  to  point  out  that  it  is  entirely 
within  our  own  choice  wnat  its  effects  upon  us  will  be  and  to  urge 
very  earnestly  upon  you  the  sort  of  speech  and  conduct  which  will 
best  safeguard  the  Nation  against  distress  and  disaster. 

The  effect  of  the  war  upon  the  United  States  will  depend  upon 
what  American  citizens  say  and  do.  Every  man  who  really  loves 
America  will  act  and  speak  in  the  true  spirit  of  neutrality,  which  is 
the  spirit  of  impartiality  and  fairness  and  friendliness  to  all  con- 
cerned. The  spirit  of  the  Nation  in  this  critical  matter  will  be  de- 
termined largely  by  what  individuals  and  society  and  those  gathered 
in  public  meetings  do  and  say,  upon  what  newspapers  and  magazines 
contain,  upon  what  ministers  utter  in  their  pulpits,  and  men  proclaim 
as  their  opinions  on  the  street. 

The  people  of  the  United  States  are  drawn  from  many  nations,  and 
chiefly  from  the  nations  now  at  war.  It  is  natural  and  inevitable 
that  there  should  be  the  utmost  variety  of  sympathy  and  desire  among 
them  with  regard  to  the  issues  and  circumstances  of  the  conflict. 
Some  will  wish  one  nation,  others  another,  to  succeed  in  the  mo- 
mentous struggle.  It  will  be  easy  to  excite  passion  and  difficult  to 
allay  it.  Those  responsible  for  exciting  it  will  assume  a  heavy  re- 
sponsibility, responsibility  for  no  less  a  thing  than  that  the  people 
of  the  United  States,  whose  love  of  their  country  and  whose  loyalty 
to  its  Government  should  unite  them  as  Americans  all,  bound  in 
honor  and  affection  to  think  first  of  her  and  her  interests,  may  be 
divided  in  camps  of  hostile  opinion,  hot  against  each  other,  involved 
in  the  war  itself  in  impulse  and  opinion  if  not  in  action. 

Such  divisions  among  us  would  be  fatal  to  our  peace  of  mind  and 
might  seriously  stand  in  the  way  of  the  proper  performance  of  our 
duty  as  the  one  great  nation  at  peace,  the  one  people  holding  itself 
ready  to  play  a  part  of  impartial  mediation  and  speak  the  counsels 
of  peace  and  accommodation,  not  as  a  partisan,  but  as  a  friend. 

I  venture,  therefore,  my  fellow  countrymen,  to  speak  a  solemn 
word  of  warning  to  you  against  that  deepest,  most  subtle,  most  essen- 
tial breach  of  neutrality  which  may  spring  out  of  partisanship,  out 
of  passionately  taking  sides.  The  United  States  must  be  neutral  in 
fact  as  well  as  in  name  during  these  days  that  are  to  try  men's  soula 
We  must  be  impartial  in  thought  as  well  as  in  action,  must  put  a 
curb  upon  our  sentiments  as  well  as  upon  every  transaction  that 
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might  be  construed  as  a  preference  of  one  party  to  the  struggle  before 
another. 

My  thought  is  of  America.  I  am  speaking,  I  feel  sure,  the  earnest 
wish  and  purpose  of  every  thoughtful  American  that  this  great  coun- 
try of  ours,  which  is,  of  course,  the  iSrst  in  our  thoughts  and  in  our 
hearts,  should  show  herself  in  this  time  of  peculiar  trial  a  Nation  iSt 
beyond  others  to  exhibit  the  fine  poise  of  undisturbed  judgment,  the 
dignity  of  self-control,  the  efficiency  of  dispassionate  action ;  a  Nation 
that  neither  sits  in  juagment  upon  others  nor  is  disturbed  in  her  own 
counsels  and  which  keeps  herself  fit  and  free  to  do  what  is  honest  and 
iisinterested  and  truly  serviceable  for  the  peace  of  the  world. 

Shall  we  not  resolve  to  put  upon  ourselves  the  restraints  which  will 
bring  to  our  people  the  happiness  and  the  great  and  lasting  influence 
for  peace  we  covet  for  them? 
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FINANCIAL  CONDITIONS 
IN  THE  UNITED  STATES 


AN  ADDRESS 

DELIVERED   BEFORE  THE  JOBBERS  AND  MANUFACTURERS 
ASSOCIATION  OF  PORTLAND,  OREO.,  ON  AUGUST  14.  1914 


By  A.  L.  MILLS 

President  o(  the  First  National  Bank  of  Portlan<l,  Oreg. 


PRESENTEX)  BY  MR.  CHAMBERLAIN 
August  22,   1914.— Ordered  to  be  printed 
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Mr.  Chamberlain.  Mr.  President;  last  week  there  was  held  in  the 
city  of  Portland,  Greg.,  a  convention  of  the  buyers  of  the  jobbing 
territory  tributary  to  that  city.  The  convention  was  composed  of 
the  business  men  and  women  of  the  Pacific  coast  and  of  the  North- 
west, men  and  women  influential  in  the  financial  and  business  world. 
On  the  evening  of  the  14th  instant  they  were  the  guests  of  the 
Jobbers'  and  Manufacturers'  Association  of  Portland,  and  on  that 
occasion  an  address  was  delivered  by  Mr.  A.  L.  Mills,  who  is  and  for 
many  years  has  been  the  president  of  the  First  National  Bank  of 
that  city,  one  of  the  largest  and  most  pros{)erous  financial  institu- 
tions of  the  West.  Beeides  his  prominence  in  financial  affairs,  Mr. 
Milk  has  been  prominent  in  Republican  poUtics,  and  was  a  few  years 
a^  speaker  of  the  House  of  Representatives  of  the  State  of  Ore^n. 
He  understands  the  financial  and  business  as  well  as  the  political 
situation  in  this  countrv,  and  I  ask  unanimous  consent  that  his 
address  may  be  printed  as  a  public  document.  It  is  peculiarly 
appropriate  at  this  time,  because  it  is  a  complete  answer  to  those 
^o  seem  to  enjoy  prophes^ying  industrial,  commercial,  and  financial 
disaster.  He  takes  an  optimistic  view  of  the  financial  situation  not 
only  in  the  Northwest,  but  in  tiie  whole  country,  and  his  opinions  are 
all  the  more  valuable  because  of  his  prominence  in  business  as  well 
as  in  political  life.  It  is  remarkable  that  he  attributes  the  present 
splenoid  condition  of  our  business  life  largely  to  measures  which 
have  been  passed  by  the  present  Congress,  and  outlines  with  refer- 
ence to  the  American  merchant  marine  a  line  of  action  which  is  now 
being  pursued  by  the  present  administration.  I  trust  that  the 
Senate  may  consent  to  tne  pubUcation  of  this  splendid  address  as  a 
pubUc  document. 

The  Vice  Presidbnt.  Is  there  objection?    The  Chair  hears  none. 


Address  by  Hon.  A.  L.  Mills,  of  PoirrLAND,  Oreg. 

On  Wednesday  your  committee  honored  me  with  an  invitation  to 
speak  to  you  to-night  on  the  existing  and  future  financial  conditions 
in  the  United  States. 

There  is  not  time  to-night,  nor  perhaps  is  there  inclination  on  your 

Sart,  to  listen  to  an  exhaustive  economic  discussion  of  American 
nance.    At  best  only  the  most  striking  features  of  the  situation  can 
be  touched  upon. 

Certain  facts,  and  beyond  peradventure  the  most  important  ones 
in  the  consideration  of  our  present  financial  conditions  and  which 
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must  be  indelibly  impressed  upon  the  mind  of  every  business  man  in 
these  United  States,  are: 

First.  That  financial  conditions  in  our  country  to-day  are  sound, 
and  at  no  time  since  our  Government  was  establ^hed  were  they  ever 
in  a  sounder  condition  than  they  are  at  this  moment. 

NO   DANGER  OF  PANIC   SEEN. 

Second.  And  let  this  sink  deep  into  jour  understanding:  There  is 
absolutely  no  danger  to-day  of  a  financial  panic  sweeping  across  this 
country  such  as  all  of  us  have  seen  in  times  gone  by,  nor,  mdeed,  shall 
you  or  I  ever  again  witness  in  this  country  such  panic  conditions  as 
prevailed  in  1907  or  1893  or,  indeed,  in  other  panic  years.  These  are 
cold,  hard  facts  and  not  the  rosy  dreams  of  some  visionarv  student  of 

Eolitical  economy;  facts  that  are  established  truths  in  the  minds  of 
nanciers  of  established  reputation,  and  facts  that  should  and  must 
be  equally  well  established  in  your  mind  and  in  the  mind  of  every 
business  man  in  these  United  States. 

Let  me  repeat  them,  for  they  can  not  be  reiterated  too  often:  First, 
these  United  States  were  never  in  a  sounder  financial  condition  than 
they  are  to-day;  second,  there  is  no  danger  of  financial  panic  to-day, 
nor  shall  we  ever  again  see  such  panics  as  we  have  in  the  past. 

Take  these  statements  of  facts  home  with  you,  mull  over  them, 
make  them  a  part  and  parcel  of  your  daily  financial  creed,  and  then 
join  with  other  loyal  patriotic  citizens  in  preaching  to  your  neighbors 
the  gospel  of  faith  in  our  country^s  institutions  ana  the  absolute 
soundness  of  its  present  financial  system. 

Aye,  this  and  more  you  and  I  and  all  of  us  should  do — combat  with 
all  the  power  and  force  that  is  within  us  the  dismal  croakings  of  the 
confirmed  pessimist  who,  whenever  there  is  the  smallest  cloud  in  the 
sky,  believes  that  the  sun  will  never  shine  again.  Such  calamity 
howlers  are  pests  in  society,  of  value  neither  to  themselves  nor  to 
others,  but  rather  they  are  a  drag  upon  the  wheels  of  our  Nation's 
progress. 

Pardon  this  digression,  but  there  should  not  be  even  standing  room 
for  the  pessimist  in  this  great  country  of  oui^s. 

Why  should  the  best  financial  minds  in  our  country  beUeve  finan- 
cial conditions  never  sounder  than  they  are  to-day? 

First,  because  in  these  United  States  there  is  $1,500,000,000  of  gold, 
a  supply  roughly  two  and  a  half  times  greater  than  that  of  any  other 
country;  an  amount  more  than  sufficient  to  transact  the  business  of 
this  country.  When  treated  scientifically  as  a  reserve  against  cur- 
rency issues  it  is  sufficient  to  carry  a  burden  of  currency  50  times 
greater  than  we  now  have  without  endangering  our  maintenance  of  a 

fold  standaid.  Take,  for  example,  the  panic  of  1907,  when  England 
ad  but  $400,000,000  of  gold,  and  yet  so  perfect  was  England's  finan- 
cial system  that  it  parted  with  one-half  of  this  supply  to  this  country 
without  shakmg  the  financial  fabric  of  Great  Britain.  Our  supply  of 
gold  to-day  is  nearly  four  times  larger  than  that  of  Great  Britain  in 
1907  and  should  with  ease  carry  aU  the  burdens  of  commerce  that 
may  be  put  upon  it. 

system's   STRENGTH   SHOWN. 

Second.  The  strength  of  our  financial  system  to-day  is  shown  by 
the  ease  with  which  we  parted  with  $100,000,000  of  gold  in  the  first 
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five  months  of  this  jesr  and  $48,000,000  more  dining  the  month  of 
July  without  disturbing  one  iota  our  finances.  At  no  previous  date 
in  the  history  of  our  country  have  we  exported  a  like  amount  of  gold 
in  so  short  a  time;  to  have  done  so  in  years  gone  by  woiild  have 
rocked  every  financial  institution  in  the  country  to  its  foundation 
and  probably  brought  ruin  to  man^.  To-day  not  one  has  been  dis- 
turbed by  such  a  heavy  exportation  of  the  precious  metal;  nay, 
more,  financial  leaders  say  so  good  and  sound  is  our  condition  that 
another  $100,000,000  could  have  gone  abroad  without  perceptibly 
affecting  conditions. 

Third.  Because  the  New  York  Stock  Exchange,  against  which  so 
many  of  bur  people  exclaim,  was  kept  open  for  days  after  every  or- 
ganized stock  exchange  in  the  world  had  closed;  yet  by  so  doing  was 
able  to  absorb  without  panic  or  disaster  the  immense  flood  of  securi- 
ties poured  upon  us  by  the  panic-stricken  peoples  of  Europe.  Such 
stabdity  of  our  financial  institutions — for  in  the  end  the  burden  was 
cast  upon  them — makes  it  but  the  question  of  a  few  years  before 
New  lork  becomes  the  recognized  financial  center  of  the  world. 

Fourth.  Because  to-day  we  have  established  in  this  country,  and 
soon  to  be  in  full  operation,  a  scientific  financial  system  that  is  capa- 
ble of  withstanding  any  strain  or  stress  that  may  be  brought  upon  it. 

Th^e  are  the  reasons  why  our  practical  mianciers  believe  our 
financial  conditions  never  sounder  than  they  are  to-day. 

Let  me  repeat  them,  for  they  are  worth  remembering: 

First.  One  biUion  five  hun(u*ed  miUions  of  gold  on  hand  in  these 
United  States,  an  amount  capable  of  supporting  a  currency  system 
fifty  times,  at  least,  greater  than  is  now  carried. 

Second.  The  ease  with  which  we  withstood  a  drain  within  six 
months  of  one  hundred  and  forty-eight  miUions  of  gold  and  the 
abUity  to  withstand  a  further  drain  of  one  hundred  milSons. 

Third.  The  remarkable  strength  of  the  New  York  Stock  Exchange 
to  absorb  vast  quantities  of  our  securities  without  making  any  per- 
ceptible strain  upon  our  financial  institutions. 

Fourth.  The  establishment  of  a  scientific  and  economic  system, 
the  equal  of  any  in  the  world. 

These  are  the  reasons  why  financial  conditions  are  sound  to-day  in 
this  country.  Practical  economists  beUeve  in  them;  bankers  worthy 
of  the  name  of  bankers  beUeye  in  them^  and  it  but  remains  to  drive 
this  behef  home  to  every  business  man  m  the  coimtry  to  still  forever 
the  pessimist  who  now  goes  up  and  down  the  land  mournfully 
croaking  about  impending  panics  and  by  so  doing  disturbing  busi- 
ness and  spreading  unrest  wherever  he  goes. 

After  what  has  just  been  said  do  you  ask  further  why  there  is  no 
danger  of  a  financial  panic  to-day  and  why  we  shall  never  again  have 
such  an  one  as  we  have  experienced  in  the  past  ? 

It  needs  but  a  word  in  answer:  Due,  in  the  first  place,  to  work 
done  by  the  Aldrich  Currency  Commission,  and  later  to  the  crystalli- 
zation of  that  work  in  the  Federal  reserve  act,  we  now  have  a  sound 
economic  system  that  makes  any  serious  financial  panic  an  utter 
impossibihty.  Tight  money  we  may  have  in  future,  commercial 
depressions  we  must  and  shall  have  whenever  speculation  exceeds 
the  boimds  of  prudence,  but  financial  panics — never  again. 
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LOCAL  CONDITIONS   VIEWED. 

So  much  for  the  financial  conditions  of  the  present  and  the  future. 
Now,  a  word  or  two  concerning  our  local  conditions  and  how  I  be- 
Ueve  the  European  war  will  affect  business  interests  in  the  Northwest. 

We  are  now  harvesting  one  of  the  most  bountiful  crops  with  which 
the  Northwest  was  ever  blessed;  a  crop  that  Europe  and  especially 
England  must  have  in  order  that  their  peoples  shall  not  starve. 
This  crop  they  must  pay  for,  no  matter  what  the  cost  may  be. 
England  appreciates  this  fact  and  is  bending  every  effort  to  compass 
its  safe  transportation.  The  British  Government  itself  has  annoimced 
that  it  will  insure  the  shipper  and  owner  against  any  loss  occasioned 
by  the  European  war,  and  it  but  remains  for  our  international  bankers 
to  perfect  arrangements  for  negotiating  the  bills  of  exchange  drawn 
against  these  cargoes  so  that  they  may  be  converted  into  cash  in 
New  York.  This,  I  firmly  beUeve,  will  be  consummated  within  the 
next  two  or  three  weeks.  When  accomplished,  the  question  of  ex- 
porting our  grain  is  solved  and  with  the  solution  will  come  a  flow  of 
EngUsh  ffolato  our  country  in  greater  volumes  than  we  have  ever 
witnessed  before — a  volume  so  great  as  materially  to  stimulate  every 
business  enterprise  within  this  country. 

In  the  meantime,  however,  for  the  next  two  or  three  weeks,  there 
will  be  unrest  and  fear  and  excitement.  It  therefore  devolves  upon 
us  all  to  practice  patience  and  maintain  our  courage,  for  there  is 
nothing  to  fear  in  tne  future.  What  is  true  of  our  wheat  crop  is  true 
in  Uke  measure  of  our  meat,  hops,  and  other  products. 

Your  grouchy  pessimist,  ever  seeking  for  fresh  causes  to  whine 
about,  is  going  up  and  down  our  streets  saying  doubtless  it  may  be 
true  that  Europe  needs  our  crops,  but,  nevertheless,  if  they  can  not 
be  shipped  in  safety  from  our  ports  they  are  of  no  value  to  us.  This 
is  utterly  false,  as  1  have  attempted  to  show  you,  for  England  must 
have  our  grain  and  is  prepared  to  pay  the  price  and  bear  the  burden 
of  the  war  risks.  That  England  is  amply  able  to  do  this  is  shown  by 
,  the  fact  that  when  the  European  war  first  broke  out  as  a  first  pro- 
tection against  a  business  excitement  the  Bank  of  England  raisea  its 
rate  of  discount  to  8  and  then  to  10  per  cent  and  declared  a  few  days' 
bank  hoUday.  When  it  was  seen  oy  Enrfish  financiers  that  there 
was  no  need  for  undue  alarm,  the  Bank  of  England's  rate  of  discoimt 
fell  rapidly  to  6  per  cent,  and  then  to  5  per  cent,  and,  I  believe,  to-day 
is  4i  per  cent.  This  rate,  although  somewhat  higher  than  normal, 
is  not  an  unusual  one  at  this  time  of  year,  nor  one  that  is  in  any  way 
a  bar  to  commercial  transactions.  It  means  that  the  merchants  and 
bankers  of  London  of  worthy  standing  can  discount  their  paper  and 
their  commodity  bills  at  reasonable  rates  of  interest.  Such  being  the 
case,  and  with  transportation  rendered  safe,  there  is  practically  noth- 
ing to  hinder  our  exports  freely  going  abroad.  I  confidently  believe 
that  within  a  month  our  foreign  export  trade  will  again  be  on  a  com- 

{^aratively  normal  basis,  or  at  least  on  such  a  basis  as  will  permit 
oreign  business  to  be  transacted  by  this  country  at  a  handsome  profit. 

CJOXJNTBY   NEEDS   FAITH. 

We  bankers  have  before  us  a  few  weeks  of  somewhat  difficult 
financing.  Harvest  hands  in  the  fields  must  be  paid  in  cash  and 
also  the  cost  ol  transporting  our  crops  to  the  seabo(urd.    It  can  be 
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done  and  will  be  done  with  comparative  ease  if  the  business  people 
of  the  countiy  have  faith  in  our  institutions,  supplemented  by  a  mod- 
erate amount  of  patience. 

In  1907 1  should  not  have  dared  to  have  spoken  so  confidentlv  con- 
cerning this  situation,  as  at  that  time  we  were  laboring  under  an 
antiquated  and  archaic  S3rstem  of  finance  that  was  utterly  incapable 
ot  e^^anding  with  the  needs  of  conmierce.  Tlianks,  however,  to  the 
Aldrich-Vre^nd  currency  bill  that  was  passed  in  1908  and  extended 
by  the  present  Congress,  it  becomes  possible  for  the  banks  of  the 
country  to  join  together  in  currency  associations  and  obtain  issues 
of  currency  for  which  "Uncle  Sam"  acts  as  the  redemption  a^nt. 

The  Umit  of  this  currency  was  first  put  at  five  hundred  millions, 
but  within  the  past  few  davs  this  limit  has  been  taken  off  and  the 
Secretary  of  the  Treasury,  Mr.  McAdoo,  is  permitted  in  his  discre- 
tion to  allow  this  issue  to  be  put  out  in  an  unlimited  amount.  Such 
curren<nr  associations  have  been  formed  in  New  York  and  Chicago 
and,  I  believe,  in  other  large  centers.  Abeady  the  strain  upon  me 
financial  institutions  of  those  centers  has  been  so  materially  lessened 
that  our  recent  tele^ams  from  those  points  state  that  business  again 
is  proceeding  normally. 

It  is  not  believed  by  the  bankers  of  Portland  that  it  will  be  neces- 
sary to  issue  any  Vreeland  currency  in  the  Northwest,  since  our  cop- 
respondents  in  the  East  assure  us  they  can  forwara  us  an  ample 
supplv  of  currency  from  their  associations  without  difficulty.  Nev- 
ertheless, the  Portland  Clearing  House  believes  it  to  be  the  better 
part  of  wisdom  to  perfect  such  an  organization  in  Oregon.  Steps  to 
that  end  have  been  taken. 

Incidentally^  it  may  be  of  interest  to  you  to  know  that  such  cmv 
rencrjr  association  must  have  in  it  at  least  10  national  banks,  with  a 
combined  capital  and  surplus  ol  at  least  $5,000,000.  The  proposed 
Portland  association  has  a  combined  capital  and  surplus  of  $8,800,000. 
by  reason  of  which  we  are  permitted  to  receive  over  $11,000,000  of 
Vreeland  currency  for  which  Uncle  Sam  becomes  the  responsible 
payer.  This  soimds  like  an  immense  amount  of  easy  money,  but 
nevertheless  there  are  restrictions  placed  about  its  issuance  that 
prevent  an  unhealthy  inflation.  The  banks  oi  the  association 
applying  for  any  of  this  currency  must  hypothecate  bonds  or  com- 
mercial paper  maturing  within  90  days,  or  four  months,  such  security 
to  be  approved  by  the  executive  committee  of  the  Currency  Asso- 
ciation and  finally  by  the  Treasurer  of  the  United  States.  For  the 
currency  issued  to  any  bank  in  tiie  association  each  and  every  bank 
in  such  association  becomes  responsible  in  proportion  to  its  capital 
and  surplus.  In  addition,  there  is  placed  upon  the  issuance  of  the 
currency  a  tax  at  the  rate  of  3  per  cent  per  annum  if  the  currency  is 
outstanding  three  months,  4  per  cent  per  annum  for  four  months, 
and  so  on  up  to  6  per  cent  per  annum  if  the  currency  remains  unre- 
deemed six  months.  Necessarily  this  wiU  Umit  tne  imwise  and 
reckless  circulation  of  such  a  currency. 

It  is  needless  to  teU  you  that,  should  the  necessities  of  our  com- 
merce demand  it,  the  Portland  banks  and  their  associates  will  not 
hesitate  to  take  out  all  the  currency  needed  for  the  purnose  of  facili- 
tating the  commerce  of  this  section  of  the  country.  Nevertheless, 
such  circulation  will  not  be  taken  out  unless  tiie  pressure  for  its  use 
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becomes  in  very  great  measure  more  severe  than  it  is  to-day.  It 
places  a  liability  upon  each  and  every  bank  in  the  association  that 
bankers  do  not  care  to  imdertake  ujmecessarilv,  and  is  issued  at  a 
cost  that  must  eventually  become  a  severe  burden  on  the  com- 
munity. 

"go  slow,"  is  slogan. 

One  moving  cause  for  the  belief  of  the  Portland  bankers  that  we 
should  go  slow  in  issuing  the  Vreeland  currency  is  the  fact  that  the 
Federal  reserve  act  shortly  will  be  put  in  operation.  The  Federal 
Reserve  Board  has  now  been  organized^  and  they  are  pushing  forward 
rapidly  the  organization  of  the  12  distnct  reserve  banks.  It  is  stated 
that  by  October  1  these  banks  will  be  in  operation.  If  so,  it  will 
easily  solve  any  existing  financial  troubles  and  be  far  less  expensive 
to  tne  borrowers.  As  you  know,  the  reserve  bank  of  this  district 
will  be  located  in  San  Francisco,  but  we  are  using  every  effort  to  have 
a  branch  established  in  Portland  at  as  early  a  moment  as  the  parent 
institution  in  San  Francisco  will  permit. 

Should,  however,  the  establishment  of  the  branch  bank  be  delayed 
more  than  is  expected,  nevertheless  we  shall  be  able,  possibly  at 
some  inconvenience,  to  transact  our  business  directly  with  the  San 
Francisco  bank. 

Incidentally  I  wish  to  call  the  attention  of  the  business  men  of  the 
commimity  to  one  change  that  will  ensue  in  our  method  of  doing 
business  eiter  this  bank  is  established:  Commercial  paper  proper  for 
discoimt  at  the  reserve  bimk  must  have  a  fixed  date  of  maturity,  and 
interest  must  be  taken  out  in  advance.  It  is  within  the  possibilities 
that  when  the  reserve  bank  is  in  operation  a  member  bank  wiU  be 
able  to  Uquidate  every  doUar  of  its  commercial  paper,  provided  such 

Saper  is  of  the  proper  character.  That  means  that  a  properly  con- 
ucted  member  bank  can  not  suspend  or  fail. 
Now,  the  future!  I  should  say  that  the  next  year  or  two  will  see 
in  Oregon  and  the  United  States  generaUy,  due  to  Uie  misfortimes  of 
oUiers,  such  prosperous  conditions  as  never  before  have  prevailed. 
In  the  end.  however,  we  can  not  have  such  an  enormous  economic 
waste  as  tnis  great  European  war  seems  likely  to  cause  without 
materially  affecting  Uie  ability  of  those  nations  to  purchase  our  ex- 
ports. It  is  as  if  you  had  a  countiy  customer  whose  stock  of  goods 
was  destroyed  by  fire  and  who  wired  you  to  replace  the  same  at  any 
price.  You  might  make  a  handsome  profit  on  the  first  shipments,  but 
Uiereafter  the  coimtry  storekeeper  would  be  so  crippled  that  his 
purchases  for  some  time  to  come  would  be  materially  lessened.  So  it 
seems  to  me  will  be  the  case  with  the  nations  of  the  world.  The  great 
nations  of  Europe,  by  the  destruction  of  life  and  property.  wOl  be 
reduced  to  such  poverty  that  they  will  not  be  able  to  buy  tne  goods 
we  have  to  sell. 

Hie  result  necessarily  will  be  stagnation  and  depression  in  business. 
On  Uie  other  hand,  as  an  offset  to  Uiis  forecast  oi  the  distant  future, 
is  the  fact  that  by  the  war  loss  that  comes  to  European  nations  there 
will  be  open  to  our  enterprise  the  vast  commerce  of  South  America 
that  now  is  tributary  to  Europe.  This  should  and  will  be  diverted 
to  our  ports  provided  our  merchants  are  aUve  to  their  opportunities. 
TbiB  commerce  may,  in  great  measure,  offset  the  loss  ci  European 
business. 
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Then,  agaiii,  may  come  to  our  coimtry  another  great  and  valuable 
gain  in  the  reestablishment  of  our  merchant  marine.  Prior  to  1861 
the  American  marine  was  the  equal  if  not  the  superior  of  any  marine 
service  in  the  world,  but  the  Civil  War  destroyed  it. 

By  the  repeal  of  our  antiquated  shipping  la^  that  have  stunted 
Uie  growth  of  our  merchant  marine  an  opportunity  comes  to  us  that 
wiU  l)e  of  untold  value  if  properly  availed  of.  When  an  American 
can  buy  ships  where  he  pleases  and  sail  them  under  our  flag  and  man 
and  officer  them  with  whom  he  pleases  we  shall  be  on  a  parity  with 
the  other  nations  of  the  world,  and,  indeed,  with  our  enterprise 
should  surpass  all  other  nations. 

In  conclusion,  let  me  beg  of  you  to  be  of  good  cheer.  Financial 
conditions  are  sound  and  will  remain  so.  The  prospects  for  a  period 
of  prosperity  in  the  near  future  are  bright,  and  it  but  remains  for  you 
business  men  to  make  the  best  of  the  opportimities  that  will  present 
Uiemselves  to  you  in  the  near  future  m  order  to  reap  a  boimtiful 
harvest  for  your  efforts. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Minnesota. 


United  States  op  America 

V, 

The  International  Harvester  Co.  et  al. 


Opinions  of  the  Judges. 


Before  Sanborn,  Hook,  and  Smith,  Circuit  Judges. 

Smith,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

The  petition  in  this  case  was  filed  April  30,  1912,  under  section  4 
of  *' An  act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,"  generally  known  as  the  *' Sherman  law."  (26 
Stat.,  209.) 

Under  that  section  the  circuit  court  was  vested  with  jurisdiction 
of  such  suits,  but  the  circuit  court  was  abolished  by  Judicial  Code, 
section  289,  and  by  section  291  the  jurisdiction  under  section  4  of 
the  Sherman  law  passed  to  the  district  court.  The  Attorney  General 
having,  under  32  Stat.,  823,  filed  with  the  clerk  of  the  district  court 
a  certificate  that  this  case  is  of  general  public  importance,  the  same 
came  on  for  hearing  before  the  circuit  judges  named,  notwithstanding 
the  abolishment  of  the  circuit  court.  (Ex  parte  United  States,  226 
U.  S.,  420.) 

The  petition  makes  defendants  the  International  Harvester  Co., 
the  International  Harvester  Co.  of  America,  the  International  Flax 
Twine  Co.,  the  Wisconsin  Steel  Co.,  the  Wisconsin  Lumber  Co.,  the 
Illinois  Northern  Railway  Co.,  the  Chicago,  West  PuUman  &  Southern 
Railroad  Co.,  Cyrus  H.  McCormick,  Qiarles  Deering,  James  Deering, 
John  J.  Glessnei:,  William  H.  Jones,  Harold  F.  McCormick,  Richard 
F.  Howe,  Edgar  A.  Bancroft,  George  F.  Baker,  William  J.  Louder- 
back,  Norman  B.  Ream,  Charles  Steele,  John  A.  Chapman,  Elbert  H. 
Gary,  Thomas  D.  Jones,  John  P.  Wilson,  William  L.  Saunders,  and 
George  W.  Perkins. 

All  of  these  defendants  made  answer.  The  case  was  tried  and  has 
been  submitted  to  the  court  for  a  decree.  As  the  pleadings  are 
elaborate,  covering  more  than  130  pages  of  printed  matter,  and  as 
no  questions  have  been  raised  as  to  the  sufiOiciency  of  any  of  them, 
we  will  state  the  facts  as  shown,  contenting  ourselves  with  saying 
that  all  of  the  facts  found  by  the  court  are  either  expressly  covered 
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by  the  aUegations  of  the  pleadings  or  are  within  the  necessary 
implications  thereof. 

In  their  argument  defendants'  counsel  say:  ''This  case  is  one  of 
fact,  not  of  controverted  questions  of  law." 

It  will  be  necessary,  therefore,  to  review  the  facts  fairly  fully,  but 
not  elaborately,  as  there  are  18  volumes  and  nearly  10,500  printed 
pages  in  the  record. 

Agricultural  implements  may  be  divided  into  five  classes: 

(1)  Tillage  implements,  such  as  plows,  harrows,  and  other  instru- 
ments used  in  keeping  the  soil  in  good  condition. 

(2)  Seeding  implements,  such  as  com  planters,  drills,  and  seeders. 

(3)  Harvesting  implements,  such  as  harvesters,  mowers,  reapers, 
rakes,  and  the  like. 

(4)  Thrashing  machines. 

(5)  Implements  for  general  agricultural  use,  such  as  wagons, 
manure  spreaders,  gas  engines,  cream  separators,  tractors,  and  certain 
similar  tools  and  instrumentalities. 

The  defendant.  The  International  Harvester  Co.,  hereafter  called 
The  Intemationfd  Co.,  was  organized  on  August  12,  1902,  under  the 
laws  of  New  Jersey.  The  objects  for  which  it  was  organized,  as  stated 
in  the  articles  of  incorporation,  were: 

''To  manufacture,  sell,  and  deal  in  harvesting  machines,  tools,  and 
implements  of  all  kinds,  including  harvesters,  binders,  reapers, 
mowers,  rakes,  headers,  shredders,  machinery,  engines,  wagons,  motor 
vehicles,  and  vehicles  of  all  kinds;  agricultural  machinery,  tools,  and 
implements  of  all  kinds;  binder  twine;  and  all  devices,  materials,  and 
articles  used  or  intended  for  use  in  connection  therewith;  and  all 
repair  parts  and  other  devices,  materials,  and  articles  used,  or  in- 
tended for  use,  in  connection  with  any  kind  of  harvesting  or  a^cul- 
tural  machines,  tools,  or  implements,  or  any  gasoline,  electric,  or 
other  vehicles. 

"To  engage  in  the  manufacture  or  production  of,  and  to  deal  in, 
any  materifus  or  products  which  may  be  used  in,  or  in  connection 
with,  the  manufacture  of  harvesting  or  agricultural  machines,  tools, 
and  implements.'' 

Prior  to  that  time  the  principal  manufacturers  of  harvesting 
implements  in  the  United  States  had  been:  First,  The  McCormick 
Harvesting  Machine  Co.,  a  corporation,  of  Chicago,  lU.,  foimded 
about  1849;  second,  D.  M.  Osborne  &  Co.,  a  New  York  corporation, 
with  a  plant  or  plants  at  Auburn,  N.  Y.,  founded  about  1860;  third. 
The  Warder,  Bushnell  &  Glessner  Co.,  an  Ohio  corporation,  with  its 
manufacturing  plant  at  Springfield,  Ohio,  and  its  offices  at  Chicago, 
111.,  which  manufactured  under  the  name  of  the  Champion,  founded 
about  1869;  foiu-th.  The  Deering  Harvester  Co.,  a  copartnership  of 
Chicago,  m.,  founded  about  1875;  fifth.  The  Milwaukee  Harvester 
Co.,  of  Milwaukee,  Wis.;  and  sixth,  The  Piano  Manufacturing  Co., 
of  West  PuUman,  111. 
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While  these  were  the  leading  manufacturers  of  harvesting  machines 
they  had  other  but  not  general  lines  of  manufacture  of  agricultural 
implements. 

On  June  24,  1902,  P.  D.  MiddlekauflF  secured,  in  his  own  name,  an 
option  on  the  stock  and  plant  of  the  Milwaukee  Harvester  Co.  for 
$3,123,691.90.  He  did  this  in  fact  as  agent,  though  it  does  not 
clearly  and  certainly  appear  who  his  principal  was,  whether  J.  P. 
Morgan  &  Co.,  George  W.  Perkins,  or  the  McCormick  Harvesting 
Machine  Co.  He  did  it,  however,  at  the  direct  instance  of  the 
McCormick  Harvesting  Machine  Co.,  but  whether  it  was  acting  as 
principal  or  agent  is  left  in  some  slight  doubt. 

On  June  25,  1902,  Mr.  Middlekauflf  went  to  New  York  with  a  letter 
from  an  officer  of  the  McCormick  Co.  authorizing  him  to  assign  this 
option  to  J.  P.  Morgan  &  Co.,  of  which  (Jeorge  W.  Perkins  was  a  mem- 
ber, or  to  anyone  they  might  designate,  and  reciting  that  the  option 
had  been  obtained  *' for  us."  Mr.  MiddlekauflF  remained  in  New  York 
until  July  30,  1902,  aside  from  being  absent  a  small  portion  of  the 
time  in  Philadelphia  and  Washington  on  business  for  Mr.  Perkins. 

On  August  11,  1902,  a  new  contract  was  made  for  the  purchase  of 
the  Milwaukee  Harvester  plant  by  Mr.  MiddlekauflF,  and  on  the  same 
day  he  assigned  his  contract  to  Mr.  William  C.  Lane,  a  New  York 
banker  and  then  president  of  the  Standard  Trust  Co. 

In  July,  1902,  the  representative  of  the  McCormick,  Deering, 
Warder,  Bushnell  &  Glessner,  and  the  Piano  were  all  in  New  York, 
but  stopping  at  diflFerent  hotels  and  not  seeing  one  another.  They 
were  all  seeing,  however,  Mr.  George  W.  Perkins.  On  July  28,  1902, 
they  met  and  gave  contracts  to  William  C.  Lane,  heretofore  referred 
to,  and  his  assigns,  to  sell  all  their  tangible  property  and  specified 
portions  of  their  biUs  receivable.  These  agreements  all  contained  a 
recital  that  the  purchaser,  upon  his  acquisition  of  the  property, 
intended  to  transfer  the  same  to  a  corporation  to  be  organized  under 
the  laws  of  lUinois  or  some  other  State,  called  the  purchasing  com- 
pany. It  was  in  each  case,  except  that  of  the  Warder,  Bushnell  & 
Glessner  Co.,  stipulated  that  the  entire  pin-chase  price  should  be 
paid  in  fully  paid  nonassessable  stock  of  the  purchasing  company. 

On  August  11,  1902,  the  companies  all  signed  an  agreement  for 
the  immediate  delivery  of  their  plants  and  property  without  waiting 
for  any  appraisement  theretofore  stipulated  for  in  each  instance. 

On  August  12,  1902,  the  very  day  of  the  organization  of  the  Inter- 
national Harvester  Co.,  with  a  total  capital  of  $120,000,000,  Mr. 
Lane  appeared  before  the  board  of  directors  and  offered  to  seU  the 
Milwaukee  Harvester  Co.  plant  as  a  going  concern,  including  its  bills 
receivable,  and  the  plants  of  the  McCormick  Harvesting  Machine 
Co.,  the  Deering  Harvester  Co.,  the  Piano  Manufacturing  Co.,  and 
the  Warder,  Bushnell  &  Glessner  Co.,  and  to  furnish  $60,000,000  of 
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working  capital,  to  be  represented  by  accounts  and  bills  receivable  of 
the  McCormick  Harvesting  Machine  Co.,  the  Deering  Harvester  Co., 
and  the  Piano  Manufacturing  Co.,  or  in  cash,  for  the  $120,000,000  of 
the  capital  stock  of  the  company,  and  on  August  13,  1902,  this  propo- 
sition was  accepted.  The  property  turned  in  was  of  greater  value 
than  the  stock  issued  for  it.  This  case  therefore  involves  no  ques- 
tion of  overcapitalization. 

In  pursuance  of  this  agreement  there  was  turned  over  to  the  com- 
pany $40,000,000  of  the  bills  receivable  of  the  McCormick  Harvesting 
Machine  Co.,  the  Deering  Harvester  Co.,  and  the  Piano  Manufactur- 
ing Co.,  guaranteed  by  them,  respectively.  In  all  Mr.  Lane  did  in 
this  matter  he  was  acting  upon  the  suggestion  of  his  coimsel  Messrs. 
Guthrie,  Cravath  &  Henderson.  He  was  compensated,  but  there 
never  was  any  i^pa  upon  his  part  that  he  owned  any  of  the  properties. 
He  was  a  mere  conduit  or  instrumentality  in  the  transaction. 

The  International  Co.  shortly  acquired  all  the  stock  of  the  Mil- 
waukee Harvester  Co.,  as  it  had  already  acquired  the  plant;  it  re- 
duced the  capital  of  the  Milwaukee  Harvester  Co.  to  $1,000,000  and 
changed  the  name  to  the  International  Harvester  Co.  of  America, 
hereafter  called  the  American  Co.  It  was  for  a  considerable  time 
officered  by  the  same  men  who  had  held  the  offices  in  the  Interna- 
tional Co.  A  contract  was  entered  into  between  the  International 
Co.  and  the  American  Co.  by  which  the  former  contracted  to  sell  the 
latter  its  entire  output,  and  the  latter  undertook  the  responsibilities 
of  reselling  the  same.  The  American  Co.,  in  addition  to  buying  the 
manufactured  products  of  the  International,  bought  from  outside 
parties  some  threshers,  wagons,  plows,  etc.,  and  resold  them,  but 
the  dealing  in  aU  property  not  the  product  of  the  International  Co. 
only  amounts  to  about  2\  per  cent  of  its  business.  All  the  stock  of 
the  American  Co.  is  still  the  property  of  the  International  Co. 

The  two  defendant  railroads  are  switching  roads  to  the  factories  of 
the  International  Co.,  one  acquired  in  the  consolidation  mentioned 
and  one  constructed  by  the  new  company.  The  International  Flax 
Twine  Co.,  the  Wisconsin  Steel  Co.,  and  the  "Wisconsin  Limiber  Co. 
are  auxiliary  companies  of  the  International  Co.,  and  the  personal 
defendants  are  officers  and  directors  of  the  last-named  company. 

It  is  alleged  in  the  petition  that  these  five  companies  produced  over 
85  per  cent  of  all  harvesting  machiney  sold  in  the  United  States, 
and  it  is  admitted  in  the  answer  that  said  companies  produced 
approximately  80  to  85  per  cent  of  the  binders,  mowers,  reapers,  and 
rakes. 

In  January  following  the  consolidation  of  the  five  companies  the 
International  Co.  acquired  the  D.  M.  Osborne  &  Co.  stock  and  the 
companies  thus  combined  manufactured  a  still  greater  percentage  of 
th^  harvesting  machinery  used  in  the  United  States  and  nearly  the 
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whole  of  that  exported  from  the  United  States.  The  five  companies 
except  the  Milwaukee  Co.  all  took  stock  in  the  new  company  and  with 
the  exception  of  the  Warder  Bushnell  &  Glessner  Co.  took  stock  for 
the  entire  amoimt  of  property  turned  over  by  them  and  this  amounted 
to  $93,400,000  of  the  $120,000,000  capital  of  the  new  company; 
$6,600,000  of  the  capital  of  the  new  company  was  paid  to  J.  P. 
Morgan  &  Co.,  of  which  $3,148,196.66  was  for  the  Milwaukee  Har- 
vester Co.'s  property  and  business  and  $3,451,803.34  was  for  services 
and  exp^ises  in  connection  with  the  organization  of  the  International 
Co.  Thus  $100,000,000  of  the  capital  of  the  new  company  was  clearly 
covered  without  any  new  or  -additional  working  capital.  By  agree- 
ment among  all  the  parties  who  were  to  receive  shares  of  stock  in  the 
International  all  the  stock  except  enough  to  qualify  directors  was 
vested  in  voting  trustees,  namely,  George  W.  Perkins,  Cyrus  H. 
McCormick,  president  of  the  McCormick  Harvesting  Machine  Co.,  and 
Oiarles  Deering,  of  the  Deering  Harvester  Co.  These  voting  trustees 
were  maintained  for  10  years. 

The  day  of  the  transfer  to  the  International  Harvester  Co.  of  the 
five  plants,  Cyrus  H.  McCormick,  EUut)id  F.  McCormick,  Stanley 
McCormick,  all  of  tlie  McCormick  Harvesting  Machine  Co.,  and  Cjrrus 
Bentley,  the  Chicago  attorney  of  Uie  company;  Charles  Deering, 
WiUiam  Deering,  James  Deering,  and  Richard  F.  Howe,  all  of  the 
Deering  Harvester  Co.;  John  J.  Glessner,  of  the  Warder,  Bushnell 
&  Glessner  Co.,  and  WilUam  H.  Jones,  of  the  Piano  Manufacturing 
Co.,  were  all  chosen  directors  of  the  International  Harvester  Co.  and 
constituted  the  majority  of  the  board. 

When  the  D.  M.  Osborne  &  Co.  purchase  was  made,  while  the  Inter- 
national bought  all  the  stock  it  permitted  the  Osborne  Co.  to.  con- 
tinue to  appear  to  be  independent.  It  is  claimed  that  this  was  done 
to  enable  the  Osborne  to  collect  its  bills  receivable  which  were  not 
acquired  by  the  International.  There  w&s  commercial  advantage  in 
claiming  not  to  be  associated  with  die  International.  Many  persons 
were  opposed  to  buying  from  it,  and  for  two  years  the  Osborne  Co. 
persistently  advertised  tliat  it  was  independent. 

While  \mder  the  old  time  law  of  warranty  it  might  be  justifiable  for 
the  Osborne  Co.  to  conceal  its  relations  witli  the  International,  tliere 
can  be  no  excuse  for  the  afiirmation  upon  its  part  that  it  was  inde- 
pendent after  it  had  been  acquired  by  the  International. 

"The  seller  may  let  the  buyer  cheat  himself  ad  libitum,  but  must 
not  actively  assist  him  in  cheating  himself."  ^ 

(Parsons  on  Contracts,  9th  ed.,  vol.  1,  p.  615.) 

The  International  had  bought  all  the  stock  of  the  Osborne  Co.  and 
it  had  been  transferred  to  a  trustee  for  it,  and  there  was  in  the  fact 
that  the  Osborne  Co.  might  better  collect  its  bills  receivable  no  basis 
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to  justify  the  International  in  making  a  contract  under  which  the 
Osborne  Co.  could  continue  to  advertise  falsely  tliat  it  was  an  inde- 
pendent concern  when  it  had  in  fact  been  merged  with  the  Inter- 
national. It  is  safe  to  say  that  from  January,  1903,  the  competition 
of  the  Osborne  Co.  was  in  name  only,  and  did  not  exist  in  fact. 

What  has  been  said  of  the  Osborne  purchase  is  true  in  principle 
of  purchases  made  by  the  International  of  the  Keystone  Co.,  the 
Minnie  Harvester  Co.,  and  the  Aultman-Miller  plant. 

Prior  to  the  consolidation  the  first  five  companies  were  in  fierce 
competition  for  trade,  and  especially  was  this  true  of  the  McCormick 
and  the  Deering  companies,  and  this  competition  extended  not  only 
to  price  but  to  the  granting  of  expert  assistance  and  numerous  free 
items  with  machines.  The  result  of  the  combination  was  that  all 
this  competition  at  once  wholly  ceased  except  with  the  limitation  of 
agents'  commissions. 

The  defendants  claims  that  the  objects  of  the  organization  were: 
First,  to  build  up  the  foreign  trade;  second,  by  the  combination  to 
secure  more  capital  to  enable  them  to  continue  the  battle  in  the  for- 
eign market;  third,  by  enlarging  the  scope  of  the  business  so  as  to 
include  other  lines  of  agricultural  implements  to  make  an  all-the-year 
aroxmd  business,  and  that  it  was  not  the  intention  to  oppress  the 
domestic  market,  and  that  they  have  not  done  so. 

It  does  appear  that  since  the  combination  the  foreign  trade  has 
been  greatly  increased.  This  trade  of  aU  the  combining  companies 
was  $10,<  00,000  in  1902  and  has  grown  under  the  defendants'  man- 
agement to  $50,000,000  in  1912.  This  vast  growtli  is  to  tlie  credit  of 
the  energy  and  enterprise  of  the  defendants.  But  the  growth  of  the 
trade  of  the  companies  who  formed  the  combination  was  at  the  time 
of  the  consolidation  very  recent  and  the  trade  was  rapidly  increasing 
just  prior  to  the  combination.  With  the  knowledge  that  the  foreign 
trade  was  making  such  a  remarkable  growtli  at  the  time  of  the  con- 
solidation, whether  the  separate  companies  would  have  increased 
their  business  as  much  as  the  defendants  have  done  is  a  mere  matter 
of  speculation  on  which  we  can  venting  no  opinion. 

It  is  claimed  that  the  consolidation  brought  sixty  millions  of 
available  cash  to  the  new  company  with  which  to  expand  the  foreign 
trade.  This  is  not  true.  The  Government  claims  that  not  more 
than  ten  millions  of  new  cash  was  furnished,  but  in  no  event  did  it 
exceed  twenty  miUions.  Forty  millions  of  this  so-called  working 
capital  was  furnished  in  bill  receivable  of  the  old  companies,  just 
as  available  to  the  old  companies  as  to  the  new.  And  sixty  miUions 
was  issued  for  the  tangible  property  of  the  old  companies,  and  the 
expenses  of  J.  P.  Morgan  &  Co.  in  connection  with  the  organization 
of  the  new  company,  and  for  the  Milwaukee  Co. 
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Soon  the  International  began  buying  and  constructing  plants  to 
extend  its  business  from  the  prior  one  of  the  manufacture  of  harvest^ 
ing  machinery  to  the  manufacture  of  all  of  the  five  classes  of  agri- 
cultural implements  heretofore  referred  to.  Consequently  a  dis- 
tinction is  (h*awn  in  argument  between  what  are  called  the  old  lines 
and  the  new. 

It  is  contended  by  the  Government  that  the  International  used  its 
prior  monopoly  of  the  old  lines  to  impose  its  new  lines  upon  dealers, 
and  includes  this  among  numerous  charges  of  oppression  upon 
purchasers. 

While  the  evidence  shows  some  instances  of  attempted  oppression 
of  the  American  trade  by  the  International  and  the  American  com- 
panies, such  cases  ace  sporadic,  and  in  general  their  treatment  of  their 
smaller  competitors  has  been  fair  and  just,  and  if  the  International 
and  American  companies  were  not  in  themselves  unlawful  there  is 
nothmg  in  the  history  of  the  expanding  of  the  lines  of  manufacture 
so  as  to  make  an  all  the  year  around  business  that  could  be  condemned. 

The  real  question  is  whether  the  combination  of  the  companies 
was  illegal  in  the  beginning  or  became  so  with  the  additions  sub- 
sequently made. 

This  court  is  clearly  of  the  opinion  that  the  process  by  which  it 
was  made  to  appear  that  tlie  properties  were  sold  to  Lane  was  merely 
colorable. 

Parts  of  sections  1  and  2  ot  the  Sherman  law  are  as  follows: 

'  'Sec.  1.  Every  contract,  combination  in  the  form  of  trust  or  other- 
wise, or  conspiracy  in  restraint  of  trade  or  conunerce  among  the 
several  States,  or  with  foreign  nations,  is  hereby  declared  to  be 


'^Sbo.  2.  Every  person  who  shall  monopolize,  or  attempt  to 
monopolize,  or  combme  or  conspire  with  any  other  person  or  persons, 
to  monopolize  any  })art  of  the  trade  or  commerce  among  the  several 
States,  or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misde* 
meaner/' 

The  question  is  whether  the  combination  was  illegal  under  this 
statute. 

This  statute  must  be  construed  in  the  light  of  reason. 

Standard  Oil  Co.  v.  United  States,  221  U.  S.,  1. 
United  States  v.  American  Tobacco  Co.,  221  U.  S.,  106. 

In  the  latter  case  the  Supreme  Court  said  (p.  180) : 

''Coming  then  to  apply  to  the  case  before  us  the  act  as  interpreted 
in  the  Standard  Oil  and  previous  cases,  aU  the  difficulties  suggested 
by  the  mere  form  in  wnich  the  assaued  transactions  are  clothed 
become  of  no  moment.  This  follows  because  although  it  was  held 
in  the  Standard  Oil  case  that,  giving  to  the  statute  a  reasonable 
construction,  the  words  'restraint  of  trade'  did  not  embrace  all 
those  normal  and  usual  contracts  essential  to  individual  fre#dom 
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and  the  right  to  make  which  were  necessary  in  order  that  the  course 
of  trade  might  be  free,  yet,  as  a  result  of  the  reasonable  construction 
which  was  aflSxed  to  the  statute,  it  was  pointed  out  that  the  generic 
designation  of  the  first  and  second  sections  of  the  law,  when  taken 
together,  embraced  every  conceivable  act  which  could  possibly  come 
within  the  spirit  or  purpose  of  the  prohibitions  of  the  law,  without 
regard  to  the  garb  in  which  such  acts  were  clothed.  That  is  to  say, 
it  was  held  that  in  view  of  the  general  language  of  the  statute  and 
the  public  poUcy  which  it  manifested,  there  was  no  possibility  of 
frustrating  that  poUcy  by  resorting  to  any  disguise  or  subterfuge 
of  form,  since  resort  to  reason  rendered  it  impossible  to  escape  oy 
indirection  the  prohibitions  of  the  statute." 

No  weight  is  attached  therefore  to  the  means  by  which  the  com- 
bination was  formed  if  a  combination  within  the  purview  of  the 
statute  was  created.  That  it  was  a  combination  of  five  companies 
is  clear.  The  fact  that  this  combination  took  the  form  of  a  new 
corporation  is  immaterial. 

U.  S.  V.  American  Tobacco  Co.,  221  U.  S.,  106. 

U.  S.  V.  E.  I.  DuPont  De  Nemours  &  Co.,  188  Fed.,  127. 

Was  this  combination  in  restraint  of  trade?  It  substantially 
suppressed  all  competition  between  the  five  companies,  and  the 
restraint  of  competition  between  combining  companies  is  as  illegal 
as  destruction  of  competition  between  them  without  combining. 

In  U.  S.  V.  E.  I.  DuPont  De  Nemours  &  Co.,  188  Fed.,  127,  in  an 
able  opinion  by  Lanning,  circuit  judge,  in  behalf  of  Circuit  Judges 
Gray,  Buffington,  and  himself,  it  is  said: 

"A  number  of  bills  were  introduced  in  the  Fiftieth  Congress  (in 
August  and  September,  1888),  designed  to  make  unlawful  every 
combination  'to  prevent  competition'  and  *to  prevent  full  and  free 
competition'  in  the  sales  of  articles  transported  from  one  State  to 
anotner.  None  of  them  was  enacted  into  law.  On  December  4, 1889, 
Mr.  Sherman  introduced  into  the  Senate  of  the  Fifty-first  Congress  a 
bill  which  declared  unlawful  every  combination  *to  prevent  full  and 
free  competition'  in  such  sales.  After  much  debate  the  bill  was,  on 
March  27,  1890,  referred  to  the  Committee  on  Judiciary,  and  on  April 
2,  1890,  that  committee  reported  it  back  to  the  Senate  with  an  amend- 
ment, drawn  by  the  late  Senator  Hoar,  striking  out  all  after  its  enact- 
ing clause  and  substituting  therefor  the  act  as  we  now  have  it.  As 
enacted,  it  does  not  condemn  every  combination  *to  prevent  compe- 
tition.' What  it  condemns  is  every  combination  in  restraint  of  trade 
or  commerce  among  the  several  States,  etc.  When  the  bUl  went  from 
the  Senate  to  the  llouse,  the  latter  body  amended  it  by  inserting  a 
provision  extending  the  scope  of  the  act  to  all  agreements  entered 
mto  for  the  purpose  of  'preventing  competition'  either  in  the  pur- 
chase or  sale  of  commodities;  but  the  amendment  was  disagreecf  to. 
While  there  is  a  *  general  acquiescence  in  the  doctrine  that  debates 
in  Congress  are  not  appropriate  sources  of  information  from  which  to 
'discover  the  meaning  of  the  language  of  a  statute  passed  by  that 
body'  (U.  S.  v.  Freight  Assn.,  166  U.  S.,  318,  17  Sup.  Ct.,  540,  41 
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L.  Ed.,  1007),  that  rule  'in  the  nature  of  things  is  not  violated  by 
resorting  to  debates  as  a  means  of  ascertaining  the  environment  at 
the  time  of  the  enactment  of  a  particular  law;  that  is,  the  history  of 
the  period  when  it  was  adopted.'  (Standard  Oil  Co.  v,  U.  S.,  221 
U.  a,  50,  31  Sup.  Ct.,  612.) 

"There  is  a  distinction  between  restraint  of  competition  and  re- 
straint of  trade.  The  latter  expression  had,  when  the  antitrust  act 
was  .passed,  a  definite  legal  si^:mfication.  Not  every  combination  in 
restraint  of  competition  was,  m  the  le^al  sense,  in  restraint  of  trade. 
Two  men  in  the  same  town  engaged  m  the  same  business  as  com- 
petitors may  unite  in  a  copartnership,  and  thereafter,  as  between 
themselves,  substitute  cooperation  for  competition.  Their  combinsr 
tion  restrains  competition,  and  if  their  town  is  located  near  the  line 
between  two  Stat^,  and  each  has  been  trading  in  both  States,  their 
combination  restrains  competition  in  interstate  trade.  But  it  does 
not  necessarily  follow  that  such  restraint  of  competition  is  a  restraint 
of  interstate  trade  and  commerce.  The  determmation  of  whether  it 
be  so  much  depends  upon  the  facts  and  circumstances  of  each  individ- 
ual case.  It  is  imdouotedly  thepolicv  of  the  statute  that  competitive 
conditions  in  interstate  trade  snould  be  maintained  wherever  their 
abolition  would  tend  to  suppress  or  diminish  such  trade.  But  this 
being  true  does  not  read  into  the  statute  a  denunciation  of  all  agree- 
mente  that  may  restrain  competition  without  regard  to  their  purpose 
or  direct  effect  to  restrain  Hrade  or  commerce  amoiig  the  several 
States.'  To  what  extent  the  antitrust  act  condemns  combinations 
^at  restrain  full  and  free  competition  in  interstate  trade  is  a  question 
that  has  been  much  debated.  For  a  dozen  years  at  least  it  has  been 
settled  that  it  does  not  condemn  combinations  which  only  indirectly, 
remotely,  or  incidentally  restrain  interstate  trade. 

"The  recent  decisions  of  the  Supreme  Coiu-t  in  Standard  Oil  Co.  v. 
U.  S.,  and  American  Tobacco  Co.  v.  U.  S.,  221 U.  S.,  106,  make  it  quite 
clear  that  the  langui^e  of  the  antitrust  act  is  not  to  receive  that  lit- 
eral construction  which  will  impair  rather  than  enhance  freedom  of 
interstate  commerce.  As  we  read  those  decisions  restraint  of  inter- 
state trade  and  restraint  of  competition  in  interstate  trade  are  not 
interchangeable  expressions.  There  may  be,  under  the  antitrust 
act,  restraint  of  competition  that  does  not  amount  to  restraint  of 
interstate  trade,  just  as  before  the  passage  of  the  act  there  might 
have  been  restraint  of  competition  that  did  not  amount  to  a  comnion- 
law  restraint  of  trade.  Ijiis  fact  was  plainly  recognized  in  United 
States  V.  Joint  TraflSc  Assn.,  171  U.  S.,  605,  567,  \mere  Mr.  Justice 
Beckhmn  said: 

"  'We  might  say  that  the  formation  of  corporations  for  business 
or  manuf  actiu*ing  purposes  has  never,  to  our  knowledge,  been  regarded 
in  the  nature  of  a  contract  in  restraint  of  trade  or  commerce.  The 
same  may  be  said  of  the  contract  of  partnership.  It  might  also  be 
difficult  to  show  that  the  appointment  by  two  or  more  producers  of 
the  same  person  to  sell  theu*  goods  on  commission  was  a  matter  in 
any  degree  in  restraint  of  trade.  We  are  not  aware  that  it  has  ever 
been  cutimed  that  a  lease  or  purchase  by  a  farmer,  a  manufacturer, 
or  merchant  of  an  additional  farm,  machinery,  or  shop,  or  the  with- 
drawal from  business  of  any  farmer,  merchant,  or  manufacturer,  re- 
stramed  commerce  or  trade  within  the  legal  definition  of  that  term.' 
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''While  an  this  is  true,  the  recent  decisions  of  the  Supreme  Court 
make  it  equally  clear  that  a  combination  can  not  escape  the  con- 
demnation of  the  anti-trust  act  merely  by  the  form  it  assumes  or  by 
the  dress  it  wears.  It  matters  not  whether  the  combination  be  4n 
the  form  of  a  trust  or  otherwise,'  whether  it  be  in  the  form  of  a  trade 
association  or  a  corporation,  if  it  arbitrarily  uses  its  power  to  force 
weaker  competitors  out  of  business^  or  to  coerce  them  into  a  sale  to 
or  union  witn  the  the  combination,  it  puts  a  restraint  upon  interstate 
commerce,  and  monopolizes  or  attempts  to  monopolize  a  part  of 
that  commerce,  in  a  sense  that  violates  the  anti-trust  act." 

In  United  States  v.  Benight  Co.,  156  U.  S.,  1,  Chief  Justice  Fuller 
said: 

"Again,  aU  the  authorities  a^ee  that  in  order  to  vitiate  a  contract 
or  combination  it  is  not  essential  that  its  result  should  be  a  complete 
monopoly;  it  is  suflScient  if  it  really  tends  to  that  end  and  to  deprive 
the  pubhc  of  the  advantages  which  flow  from  free  competition." 

And  this  was  reiterated  in  Addyston  Pipe  Co.  t;.  United  States, 
175U.  S.,  211  (237). 

In  Northern  Securities  Co.  v.  United  States,  173  U.  S.,  197,  it  is 
said: 

''We  will  not  incumber  this  opinion  by  extended  extracts  from  the 
former  opinions  of  this  court.  It  is  sufficient  to  say  that  from  the 
decisions  in  the  above  cases  certain  propositions  are  plainly  deducible 
and  embrace  the  present  case.    Those  propositions  are:    *    ♦    ♦ 

"That  the  railroad  carriers  engaged  m  interstate  or  international 
trade  or  commerce  are  embraced  by  the  act; 

"That  combinations  even  among  private  manufacturers  or  dealers 
whereby  interstate  or  international  commerce  is  restrained  are  equally 
embraced  by  the  act; 

"That  Congress  has  the  power  to  establish  rules  by  which  interstate 
and  intemaiional  commerce  shaU  be  governed,  and,  by  the  anti-trust 
act,  has  prescribed  the  rule  of  free  competition  among  those  engaged 
in  such  commerce." 

In  United  States  v.  Reading  Co.,  226  U.  S.,  324,  it  is  said: 

"Whether  a  particular  act,  contract  or  agreement  was  a  reasonable 
and  normal  method  in  furtherance  of  trade  and  commerce  may,  in 
doubtful  cases,  turn  upon  the  intent  to  be  inferred  from  the  extent 
of  the  control  thereby  secured  over  the  commerce  aflFected,  as  well 
as  by  the  method  which  was  used.  Of  course,  if  the  necessary  result 
is  materially  to  restrain  trade  between  the  states,  the  intent  with 
which  the  thing  was  done  is  of  no  consequence.  But  when  there 
is  only  a  probability,  the  intent  to  produce  the  consequences  may 
become  important.  (United  States  v.  St.  Ix)uis  Terminal  Assn., 
224  U.  S.,  383,  394;  Swift  &  Co.  v.  United  States,  196  U.  S.,  375). 

"In  the  instant  case  the  extent  of  the  control  over  the  limited 
supply  of  anthracite  coal  by  means  of  the  great  proportion  thereto- 
fore owned  or  controlled  by  the  defendant  companies  and  the  extent 
of  the  control  acquired  over  the  independent  output  which  consti- 
tuted the  only  competing  supply  affords  evidence  of  an  jutent  to 
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suppress  that  competition  and  of  a  purpose  to  unduly  restrain  the 
freedom  of  production,  transportation,  and  sale  of  me  articles  at 
tidewater  markets. 

**The  case  falls  well  within  not  only  the  Standard  Oil  and  Tobacco 
cases,  221  U.  S.,  1,  106,  but  is  of  such  an  unreasonable  character 
as  to  be  within  the  authority  of  a  long  line  of  cases  decided  by  this 
court.  Among  them  we  may  cite:  Northern  Securities  Co.  v.  United 
States,  193  U.  S.,  197;  Swift  &  Co.  v.  United  States,  196  U.  S.,  375; 
National  Cotton  Oil  Co.  v.  Texas,  197  U.  S.,  116;  U.  S.  v.  St.  Louis 
Terminal  Assn.,  224  U.  S.,  383,  and  the  recent  case  of  U.  S.  t;.  Union 
Pac.  Ry.  Co.,  ante,  p.  61." 

In  United  States  v.  American  Tobacco  Co.,  221  U.  S.,  106  (179), 
it  is  said: 

**  Applying  the  rule  of  reason  to  the  construction  of  the  statute  it 
was  held  in  the  Standard  Oil  case  that  'restraint  of  trade'  at  common 
law  and  in  the  law  of  this  coxmtry  at  the  time  of  the  adoption  of  the 
antitrust  act  only  embraced  acts  or  contracts  or  agreements  or  com- 
bination which  operated  to  the  prejudice  of  the  public  interest  by 
unduly  restricting  competition  or  unduly  obstructmg  the  due  course 
of  trade  or  which^  either  because  of  their  inherent  nature  or  effect  or 
because  of  the  evident  purpose  of  the  acts,  etc.,  injuriously  restrained 
trade,  that  the  words  as  used  in  the  statute  were  designed  to  haye 
and  aid  haye  but  a  like  significance.  It  was  therefore  pointed  out 
tliat  the  statute  did  not  forbid  or  restrain  the  powers  to  make  normal 
and  usual  contracts,  to  further  trade  by  resorting  to  all  normal 
methods,  whether  by  a^eement  or  otherwise  to  accomplish  such 
purpose.  In  other  words,  it  was  held,  not  that  acts  which  the 
statute  prohibited  could  be  removed  from  the  control  of  its  prohibi- 
tion by  a  finding  that  they  were  reasonable,  but  tliat  the  duty  to 
interpret  which  mevitably  arose  from  the  general  character  of  the 
term  'restraint  of  trade'  required  tliat  the  words  'restraint  of  trade' 
should  be  given  a  meaning  which  would  not  destroy  the  individual 
right  to  contract  and  render  difficult,  if  not  impossible,  any  movement 
of  trade  in  the  channels  of  interstate  commerce — the  free  movement 
of  which  it  was  the  piu-pose  of  the  statute  to  protect.  The  soundness 
of  the  rule  that  tlie  statute  should  receive  a  reasonable  construction 
after  further  mature  deliberation  we  see  no  reason  to  doubt.  Indeed, 
the  necessity  for  not  departhig  in  this  case  from  the  standard  of  the 
rule  of  reason  which  is  universal  in  its  application  is  so  plainly  re- 
quired in  order  to  give  effect  to  the  remeoial  purposes  which  the  act 
under  consideration  contemplates  and  to  prevent  that  act  from 
destroying  all  liberty  of  contract  and  all  suDstantial  right  to  trade 
and  thus  causing  the  act  to  be  at  war  with  itself  by  annihilating  the 
fimdamental  right  of  freedom  to  trade,  which  on  the  very  face  of  the 
act  it  was  enacted  to  preserve  is  illustrated  by  the  record  before  us. 
In  truth,  the  plain  demonstration  which  this  record  gives  of  the 
iniurv  which  would  arise  from  and  the  promotions  of  the  wrong 
whicn  the  statute  was  intended  to  guard  against  which  would  result 
from  giving  to  the  statute  a  narrow,  unreasoning,  and  \mheard-of 
construction,  as  illustrated  by  the  record  before  us,  if  possible,  serves 
to  strengthen  our  conviction  as  to  the  correctness  of  the  rule  of  con- 
struction, the  rule  of  reason,  which  was  applied  in  the  Standard  Oil 
case,  the  application  of  whicn  rule  to  the  statute  we  now,  in  the  most 
unequivocal  terms,  reexpress  and  reaffirm.'' 
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In  March  v.  United  States,  229  U.  S.,  373,  referring  to  the  Standard 
Oil  and  American  Tobacco  Co.  cases,  it  is  said  (376) : 

*' Those  cases  may  be  taken  to  have  established  that  ojdj  such 
contracts  and  combinations  are  within  the  act  as,  by  reason  of  intent 
or  the  inherent  nature  of  the  contemplated  acts,  prejudice  the  pubUc 
interest  by  undidy  restricting  competition  or  imduly  obstructing  the 
course  of  trade." 

In  United  States  v.  Freight  Assn.,  166  U.  S.  290  (339),  the  court 
said: 

'*The  claim  that  the  company  has  the  right  to  charge  reasonable 
rates,  and  that,  therefore,  it  nas  the  right  to  enter  into  a  combination 
with  competing  roads  to  maintain  such  rates,  can  not  be  admitted. 
The  conclusion  does  not  follow  from  an  admission  of  the  premises. 
What  one  company  may  do  in  the  way  of  charging  reasonable  rates  is 
radically  different  from  entering  into  an  agreement  with  other  and 
competmg  roads  to  keep  up  the  rates  to  that  point.  If  there  be 
any  competition  the  extent  of  the  charge  for  the  service  will  be 
seriously  affected  by  the  fact.  Competition  will  itself  bring  charges 
down  to  what  may  be  reasonable,  wnile  in  the  case  of  an  agreement 
to  keep  prices  up,  competition  is  allowed  no  play;  it  is  3iut  out, 
and  the  rate  is  practically  fixed  by  the  companies  themselves  by 
virtue  of  the  agreement,  so  long  as  tney  abide  by  it." 

In  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.,  423,  the  Supreme 
Court  hold  a  certain  lease  vaUd  so  far  as  the  mere  power  to  execute 
it  was  concerned;  but  that  it  became  invaUd  when  it  tended  directly 
and  in  a  substantial  manner  to  suppress  competition  under  the  com- 
mon law,  the  Sherman  antitrust  law  and  the  laws  of  Oklahoma. 
The  decision  was  upon  the  sole  groimd  of  the  undue  suppression  of 
competition. 

Suppression  of  competition  where  the  parties  to  a  combination 
control  a  large  portion  of  the  interstate  or  foreign  commerce  in  the 
articles,  and  where  there  is  no  obUgation  to  form  the  combination 
arising  out  of  the  fact  that  the  parties  to  the  same  are  losing  money 
or  the  like,  has  been  held  an  undue  restraint  of  trade.     See 

Continental  Wall  Paper  Co.  v.  Voight  &  Sons,  212  U.  S.,  227. 

Same  v.  Same,  148  Fed.,  939. 

Swift  &  Co.  V.  United  States,  196  U.  S.,  375. 

Addyston  Pipe  Co.  v.  United  States,  175  U.  S.,  211;  85  Fed., 

271. 
Chattanooga  Foundry  Co.  v.  Atlanta,  203  U.  S.,  390. 
Montague  v.  Lowrey,  193  U.  S.,  38. 

In  the  United  States  v.  Standard  Oil  Co.,  173  Fed.,  177  (184), 
Sanborn,  circuit  judge,  in  behalf  of  himself,  Van  Devanter,  then 
circuit  judge,  now  a  justice  of  the  Supreme  Court,  and  Adams,  circuit 
judge,  said: 

**The  purpose  of  this  statute  was  to  keep  the  rates  of  transporta- 
tion and  the  prices  of  articles  in  interstate  and  international  com- 
merce open  to  ft-ee  competition.    Any  contract  or  combination  of 
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two  or  more  parties,  whereby  the  control  of  such  rates  or  prices  is 
taken  from  separate  competitors  in  that  trade  and  vested  in  a  person 
or  an  association  of  persons,  necessardy  restricts  competition  and 
restrains  that  conmierce.  *  *  *  Agreements  of  competitive  man- 
ufacturers and  traders  not  to  compete  in  the  purchase  or  sale  of  arti- 
cles in  interstate  commerce,  or  to  buy  or  to  sell  them  at  prices  fixed 
by  a  mutual  agent  or  association  *  *  *  are  alike  declared  to  be 
illegal  by  this  law.  In  the  construction  and  enforcement  of  this 
statute  corporations  are  persons,  they  are  legal  entities  distinct  from 
their  stocknolders,  and  tne  combination  of  two  or  more  of  them  in 
restraint  of  trade  is  as  unlawful  as  the  combination  of  individuals." 

In  United  States  v.  Addyston  Pipe  Co.,  86  Fed.,  271  (282),  Taft,' 
circuit  judge,  speaking  for  Circuit  Justice  Harlan,  the  writer  of  the 
opinion,  and  Lurton,  circuit  judge,  late  a  justice  of  the  Supreme 
Court,  in  an  opinion  exhaustive  in  its  review  of  foreign  and  State 
decisions,  quotes  with  approval  from  the  opinion  of  Chief  Justice 
Tindal  in  Horner  v.  Graves,  7th  Bing.,  735,  the  following: 

"We  do  not  see  how  a  better  test  can  be  applied  to  the  question 
whether  this  is  or  not  a  reasonable  restraint  of  trade  than  by  consid- 
ering whether  the  restraint  is  such  only  as  to  afford  a  fair  protection 
to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of  the  public.  Whatever 
restraint  is  larger  than  the  necessary  protection  of  the  party  requires 
can  be  of  no  benefit  to  either.  It  can  only  be  oppressive.  It  is,  in 
the  eye  of  the  law,  imreasonable.  Whatever  is  injurious  to  the 
interests  of  the  public  is  void  on  the  groimd  of  public  policy." 

In  the  United  States  v.  American  Tobacco  Co.,  164  Fed.,  700  (702) 
(703),  in  an  opinion  by  Lacombe,  circuit  judge,  on  behalf  of  himself 
and  Coxe  and  Noyes,  circuit  judges,  it  is  said: 

"What  benefits  may  have  come  from  this  combination,  or  from 
the  others  complained  of,  it  is  not  material  to  inouire,  nor  need  sub- 
sequent business  methods  be  considered,  nor  the  effects  on  production 
or  prices.  The  record  in  this  case  does  not  indicate  that  there  has 
been  any  increase  in  the  price  of  tobacco  products  to  the  consuiner. 
There  is  an  absence  of  persuasive  evidence  that  bv  unfair  competition 
or  improper  practices  mdependent  dealers  have  oeen  dragooned  into 
giving  up  their  individual  enterprises  and  selling  out  to  the  principal 
aefendant.    *    *    * 

** During  the  existence  of  the  American  Tobacco  Co.  new  enter- 
prises have  been  started,  some  with  small  capital,  in  competition  with 
it,  and  have  thriven.  The  price  of  leaf  tobacco— the  raw  material — 
except  for  one  brief  period  of  abnormal  conditions,  has  steadily 
increased,  imtil  it  has  nearly  doubled,  while  at  the  same  time  150,000 
additional  acres  have  been  devoted  to  tobacco  crops  and  the  consump- 
tion of  the  leaf  has  greatly  increased.  Through  the  enterprise  of  the 
defendant  and  at  large  expense  new  markets  for  American  tobacco 
have  been  opened  or  developed  in  India,  China,  and  elsewhere.  But 
all  this  is  immaterial.  Each  one  of  these  purchases  of  existing  cor- 
porations coinplained  of  in  the  petition  was  a  contract  and  coinbina- 
tion  in  restraint  of  a  competition  existing  when  ii  was  entered  into, 
and  that  is  sufficient  to  bring  it  within  the  Dan  of  this  drastic  statute." 
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In  State  v.  International  Harvester  Co. Idlssoim,  141  S.  W., 

672  (677),  the  court  said: 

'*In  the  case  at  bar  we  are  to  rake  the  acts  of  the  parties  and  judge 
their  purpose  by  the  consequence  that  would  naturally  result.  When 
men  aeUberately  and  inteUigently  go  to  work  and  acquire  power  that 
will  enable  them  to  control  the  market,  if  they  choose  to  exercise  it, 
there  is  no  use  for  them  to  say  that  they  did  not  intend  to  control  the 
trade  or  Umit  competition,  nor  when  the  legaUty  of  their  act  of 
acquisition  is  in  question  is  it  any  use  for  thetn  to  say  *We  have  not 
used  the  power  to  oppress  any  one.'  " 

We  think  it  may  be  laid  down  as  a  general  rule  that  if  companies 
eould  not  make  a  legal  contract  as  to  prices  or  as  to  collateral  services 
they  could  not  legally  unite,  and  as  the  companies  named  did  in 
effect  unite  the  sole  question  is  as  to  whether  they  could  have  agreed 
on  prices  and  what  collateral  services  they  could  render  when  their 
companies  were  all  prosperous  and  they  jointly  controlled  80  to  86 
per  cent  of  the  business  in  that  line  in  the  United  States.  We  think 
they  could  not  have  made  such  an  agreement. 

Continental  Wall  Paper  Co.  v.  Voight  &  Sons,  212  U.  S.,  227. 

Same  v.  same,  148  Fed.,  939. 

Addyston  Pipe  Co.  v.  United  States,  175  U.  S.,  211. 

Swift  &  Co.  V.  United  States,  196  U.  S.,  375. 

If  the  five  companies  which  formed  the  International  had  been 
small  and  their  combination  had  been  essential  to  enable  them  to 
compete  with  large  corporations  in  the  same  line,  then  their  uniting 
would,  in  the  Ught  of  reason,  not  have  been  in  restraint  of  trade,  but 
in  the  furtherance  of  it;  but  when  they  constituted  the  largest  man- 
ufacturers of  their  articles  in  America,  if  not  in  the  world,  and  held 
jointly  about  80  to  85  per  cent  of  the  trade,  and  two  at  least  of  the 
companies  forming  the  combination  were  prosperous,  their  combining 
was,  when  similarly  viewed,  an  unreasonable  restraint  of  trade.  If 
the  business  of  the  separate  companies  combining  was  unsuccessful, 
it  could  be  claimed  that  their  combination  was  reasonable  in  view  of 
the  rule  of  reason  as  proclaimed  by  the  Supreme  Court,  but  it  is  con- 
ceded that  the  McCormick  and  the  Deering  companies  "had  estab- 
lished reasonably  successful  and  prosperous  businesses;"  so  that 
question  is  eliminated. 

There  is  no  limit  imder  the  American  law  to  which  a  business  may 
not  independently  grow,  and  even  a  combination  of  two  or  more 
businesses  if  it  does  not  imreasonably  restrain  trade  is  not  illegal;  but 
it  is  the  combination  which  imreasonably  restrains  trade  that  is 
illegal,  and  if  the  parties  in  controversy  have  80  or  85  per  cent  of  the 
American  business,  and  by  the  combination  of  the  companies  all 
competition  is  eliminated  between  the  constituent  parts  of  the  com- 
bination, then  it  is  in  restraint  of  trade  within  the  meaning  of  the 
statute  under  all  of  the  decisions. 
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The  Internationa]  was  not  only  a  great  manufacturing  company, 
but  by  the  American  Co.  is  a  great  dealer  in  agricultural  implements 
in  interstate  and  foreign  commerce,  and  so  the  case  comes  more 
nearly  within  the  ruling  in  Addysten  Pipe  Co.  v.  United  States,  176 
U.  S.,  21 1,  than  United  States  v.  Knight,  166  U.  S.,  1. 

It  seems  proper  to  call  attention  to  the  fact  that  aU  commerce  is 
classified  as  intrastate,  interstate,  or  foreign;  both  the  first  and 
second  sections  of  the  Sherman  law  treat  interstate  and  foreign  com- 
merce as  separate  and  distinct  entities.  Foreign  commerce  is  as 
distinct  from  interstate  commerce  as  interstate  commerce  is  distinct 
from  intrastate  commerce.  Each  is  a  imit.  While  intrastate  com- 
merce is  within  the  control  of  the  States,  interstate  and  foreign  com- 
merce are  both  within  the  control  of  the  United  States,  but  as  sepa- 
rate entities  or  imits.  The  Congress  has  condemned  any  combination 
in  restraint  of  either  the  foreign  or  the  interstate  trade,  and  if  the 
International  Harvester  Co.  was  in  restraint  of  either  the  interstate 
or  foreign  trade  it  was  unlawful.  It  would  not  be  lawful  to  restrain 
the  interstate  trade  in  order  to  build  up  the  foreign  trade.  The 
International  by  suppressing  all  competition  between  the  five  original 
companies  was  in  restraint  of  trade  as  prohibited  in  the  first  section 
of  the  Sherman  law,  and  it  tended  to  monopolize  within  the  meaning 
of  the  second  section  of  the  same  law,  and  this  restraint  and  this 
monopoly  were  the  direct  and  immediate  effect  of  the  consolidation 
and  were  not  incidental  and  imcertain  in  their  effect. 

In  Standard  Sanitary  Manufacturing  Co.  v.  United  States,  226 
U.  S.,  20  (49),  the  court  said: 

''The  Sherman  law  is  a  limitation  of  rights,  rights  which  may  be 
pushed  to  evil  consequences  and  therefore  restrained. 

"This  court  has  had  occasion  in  a  number  of  cases  to  declare  its 
principle.  Two  of  those  cases  we  have  cited.  The  others  it  is  not 
necessary  to  review  or  to  quote  from  except  to  say  that  in  the  very 
latest  of  them  the  comprehensive  and  thorough  character  of  the  law 
is  demonstrated  and  its  suflBciency  to  prevent  evasions  of  its  policy, 
'by  resort  to  any  disguise  or  subterfuge  of  form,'  or  the  escape  of  its 

Prohibition  'by  any  indirection.'  (United  States  v.  American 
'obacco  Co^  221  U.  S.,  106,  181.)  Nor  can  they  be  evaded  by  good 
motives.  Tne  law  is  its  own  measure  of  right  and  wrong,  of  what  it 
permits  or  forbids,  and  the  judgment  of  the  courts  can  not  be  set  up 
against  it  in  a  supposed  accommodation  of  its  policy  with  the  good 
intention  of  parties,  and  it  may  be  of  some  good  results.''  (United 
States  V,  Trans-Missouri  Co.,  166  U.  S.,  290;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.,  56,  62.) 

We  conclude  that  the  International  Harvester  Co.  was  from  the 
beginning  in  violation  of  the  first  and  second  sections  of  the  Sherman 
law,  and  that  this  condition  was  accentuated  by  the  reorganization  of 
the  American  Co.  and  by  the  subsequent  acquisitions  of  competing 
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plants,  and  that  all  the  defendant  subsidiaiy  eompanies  became  from 
time  to  time  parties  to  the  illegal  combination,  and  the  defendant 
companies  are  combined  to  monopolize  a  part  of  the  interstate  and 
foreign  trade.  It  will  therefore  be  ord^ed  that  the  entire  combina- 
tion and  monopoly  be  dissolved,  that  the  defendants  have  90  days 
in  which  to  report  to  the  court  a  plan  for  the  dissolution  of  the  entire 
unlawful  business  into  at  least  three  substantiaUy  equal,  separate, 
distinct,  and  independent  corporations  with  wholly  separate  owners 
and  stockholders,  or  in  the  event  this  case  is  appealed  and  this  decree 
superseded,  then  within  90  days  from  the  fifing  of  the  procedendo 
or  mandate  from  the  supreme  court,  the  defendants  shall  file  such 
plan,  and  in  case  the  defendants  fail  to  file  such  plan  within  the 
time  limit  the  court  will  entertain  an  application  for  the  appoint- 
ment of  a  receiver  for  all  the  properties  of  the  corporate  defendants, 
and  jurisdiction  is  retained  to  make  such  additional  decrees  as  may 
become  necessary  to  secure  the  final  winding  up  and  dissolution  of  the 
combination  and  monopoly  complained  of  and  as  to  costs. 

Hook,  Circuit  Judge,  concurring: 

I  concur  in  the  foregoing  opinion.  The  International  Harvester 
Co.  is  not  the  result  of  the  normal  growth  of  the  fair  enterprise  of 
an  individual,  a  partnership  or  a  corporation.  On  the  contrary,  it 
was  created  by  combining  five  great  competing  companies  which 
controlled  more  than  80  per  cent  of  the  trade  in  necessary  farm, 
implements,  and  it  still  maintains  a  substantial  dominance.  That 
is  the  controlling  fact;  all  else  is  detail.  No  one  who- has  studied 
with  an  open  mind  the  history  of  the  Sherman  act  and  the  atmos- 
phere in  which  it  was  framed  can  reasonably  doubt  that  it  was  not 
born  of  a  mere  concern  over  prices  in  dollars  and  cents,  but  that  it 
was  also  directed  at  the  creation  of  artificial  barriers  across  the 
avenues  of  industiy  deemed  destructive  of  the  opportunity,  initiative, 
and  independence  of  those  who  come  after,  and  therefore  against  the 
conmion  good.  And  the  remedies  prescribed  were  prohibition. 
It  may  be,  as  is  said,  that  there  is  a  growing  recognition  of  the  need 
of  great  concentrated  resources  for  trade  and  commerce,  even  though 
secured  by  combination  of  independent,  competing  concerns. 
But  that  is  not  the  Sherman  act.  And  a  statute  must  be  taken 
by  the  court  as  a  true  estimate  of  that  preponderance  of  public 
opinion  which  calls  for  legislative  expression.  It  is  not  for  them 
to  question  whether  that  opinion  was  rightly  weighed  or  interpreted, 
whether  it  is  wise  or  unwise,  or  whether  it  has  since  changed.  The 
intent  of  a  statute  at  its  passage  must  continue.  It  does  not  auto- 
matically adjust  itself  to  the  variations  of  the  public  pulse,  and  a 
judicial  adjustment  would  be  an  usmpation.  In  our  National 
Government  such  things  are  for  Congress  alone. 
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It  is  but  just,  however,  to  say  and  to  make  it  plain  that  in  the  main 
the  business  conduct  of  the  company  toward  its  competitors  and  the 
pubUc  has  been  honorable,  clean,  and  fair.  Some  petty  dishonesties 
were  tracked  in  at  the  start,  mostly  some  subordinates  who  had 
been  in  the  service  of  the  old  company,  but  they  were  soon  gotten 
rid  of.  In  this  connection  it  should  also  be  said  tiiat  specific  charges 
of  misconduct  were  made  in  the  Government's  petition  which  found 
no  warrant  whatever  in  the  proof.  They  were  of  such  a  character 
and  there  was  so  much  of  them,  apparently  without  foundation,  that 
the  case  is  exceptional  in  that  particular. 

Sanbobn,  Circuit  Judge,  dissenting: 

It  ii9  the  opinion  of  the  majority  of  the  court  that  the  property 
and  the  foreign  and  interstate  business  of  the  International  Co. 
must  be  divided  into  at  least  three  substantially  equal  and  inde- 
pendent parts,  or  placed  in  the  hands  of  a  receiver  under  a  decree 
of  this  court,  because  in  1902  five  companies  theretofore  engaged  in 
the  manufactiu-e  and  sale  of  harvesting  machinery,  controlling  about 
85  per  cent  of  the  interstate  and  foreign  trade  therein,  combined  in 
the  International  Co.,  ceased  and  have  not  since  resumed  competition 
among  themselves. 

With  profound  respect  for  their  judgment,  I  find  myself  forced  to 
dissent  from  it  {1)  because  it  seems  to  me  to  give  insufficient  consid- 
eration to  the  trade  conduct  of  the  defendants  at  the  time  this  suit 
was  commenced,  in  April,  1912,  and  for  seven  years  before  that  date; 
(2)  because  the  crucial  issue  in  this  case  is  not  whether  or  not  in  1902 
or  1903  the  defendants  or  their  predecessors  by  reason  of  the  sup- 
pression of  competition  between  five  or  more  companies  made  a 
combination  or  an  attempted  monopoly  in  restraint  of  trade,  but  it 
is  whether  or  not  10  years  afterwards,  in  1912,  when  the  complaint  in 
this  suit  was  filed,  the  International  Co.  and  the  other  defendants 
were  then  unduly  or  unreasonably  restraining  or  monopolizing  inter- 
state or  foreign  trade,  or  threatening  so  to  do;  and  (3)  because  the 
evidence  in  this  case  has  forced  upon  my  mind  the  deep  and  abiding 
conviction  that  for  at  least  seven  years  before  the  commencement  of 
this  suit  the  defendants  had  not  been  and  then  were  not  either  so 
doing  or  threatening  so  to  do. 

(1)  Conceding,  but  not  admitting,  that  if  the  combination  of  1902 
and  1903  had  been  chaUenged  in  1903  or  1904  before  the  actual  effect 
of  the  conduct  of  its  business  by  the  defendants  upon  interstate  and 
foreign  trade  had  been  demonstrated  by  the  actual  trial  of  it  from 
1905  to  1912,  a  court  might  have  presumed  that  the  defendants  were 
violating  the  antitrust  law  and  have  so  foimd  on  the  theory  that 
those  who  have  power  to  violate  a  law  are  presumed  to  do  so,  yet  the 
demonstration  by  actual  trial  which  the  evidence  seems  to  me  to 
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present  that  at  the  time  this  suit  was  commenced  the  defendants 
were,  and  for  at  least  seven  years  before  that  time  had  been,  con- 
ducting the  business  of  the  International  Co.  and  their  business 
without  unduly  restraining  or  monopolizing  interstate  or  foreign 
trade,  ought  to,  and  in  my  opinion  must,  far  outweight  that  ques- 
tionable presumption.  I  say  questionable  presumption,  because 
while  it  was  invoked  to  sustain  the  views  of  the  majority  of  the 
Supreme  Court  in  that  case,  in  which  they  declared  that  the  prohi- 
bition of  the  antitrust  law  was  not  limited  to  restraints  of  and  at- 
tempts to  monopolize  interstate  and  foreign  trade  that  were  delete- 
rious to  the  public  and  unreasonable,  but  embraced  every  direct  re- 
straint whether  beneficial  or  injurious  to  the  public  and  whether 
reasonable  or  unreasonable  (Northern  Securities  Co.  v.  United  States, 
193  U.  S.,  197,  331 ;  Harriman  v.  Northern  Securities  Co.,  197  U.  S., 
244,  291),  and  while  it  has  been  since  cited  in  some  cases,  doubtless  in 
deference  to  its  citation  in  that  case,  it  flies  in  the  face  of  the  basic 
principle  of  civil  government  and  the  indispensable  and  indisputable 
rule  of  law  and  of  action  that  all  persons  are  presumed  to  obey  the 
laws  and  to  discharge  their  legal  and  moral  duties  until  the  contrary 
is  proved  (Cole  v.  Germans  Savings  &  Loan  Society,  124  Fed.,  113, 1 19 ; 
American  Bridge  Co.  v.  Seeds,  144  Fed.,  605,  609),  and  it  is  contrary 
to  the  universal  experience  of  mankind  for  persons  who  acquire  the 
power  to  violate  laws,  whether  against  murder,  or  arson,  or  larceny, 
or  undue  restraints  of  trade,  or  unreasonable  monopolies,  or  other 
forbidden  acts  generally  obey  those  laws  and  fail  to  exercise  their 
power  to  violate  them.  This  alleged  presumption  never  seemed  well 
foxmded  or  reasonable  to  me,  and  now  that  the  rule  of  reason  must  be 
applied  to  the  interpretation  of  the  antitrust  law  and  to  its  applica- 
tion to  the  facts  of  each  particular  case,  as  well  as  to  other  laws  and 
to  the  facts  of  other  cases  (Standard  Oil  Co.  v.  United  States,  221 
U.  S.,  1,  64,  67,  68;  United  States  v,  American  Tobacco  Co.,  221  U.  S., 
106, 179),  I  think  this  alleged  presumption  should  be  deemed  functus 
officio. 

(2)  The  controlling  issue  in  this  case  is  not  what  combination  or 
monopoly  was  made  in  1902,  1903,  or  1904,  nor  whether  or  not  that 
combination  was  violative  of  the  antitrust  law.  It  is,  were  the 
defendants  in  1912  doing  or  threatening  to  do  acts  which  so  imrear- 
sonably  restrained  or  monopolized  interstate  or  foreign  trade  that  it 
is  the  duty  of  this  court  of  equity  to  enjoin  and  prevent  their  future 
performance.  Sections  1  and  2  of  the  antitrust  law  forbid  combina- 
tions and  monopolies  in  undue  restraint  of  interstate  or  foreign  trade 
and  prescribe  punishment  by  fine  or  imprisonment,  or  both,  for  any 
violation  thereof,  and  section  725  of  the  Revised  Statutes  bars  any 
prosecution  imder  these  acts  for  such  violations  three  years  after 
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they  are  oommitted.  (26  Stat.,  209,  chap.  647,  sees.  1,  2,  and  4; 
Rev.  Stat.,  sec.  1044;  3  Comp.  Stat.,  3200  and  3201;  1  C!omp.  Stat., 
725,  sec.  1044.)  If,  therefore,  a  combination  or  monopoly  in  imrea- 
sonable  restraint  of  trade  was  made  in  1902,  1903,  or  1904,  the  pro- 
ceedings to  pimish  for  the  making  thereof  were  barred  many  years 
before  this  suit  was  commenced. 

Section  4  of  the  act  gives  jurisdiction  to  tins  court  *'to  prevent 
and  restrain  violations  of  tins  act,"  but  it  grants  tins  court  no  power 
to  punish  past  violations  thereof.  This  suit  is  not  a  proceeding  to 
punish  the  defendants  for  deeds  done  in  the  past.  It  is  a  suit  in 
equity  under  section  4  to  prevent  and  restrain  future  violations  of 
the  antitrust  law.  It  looks  to  the  future,  not  to  the  past,  and  this 
court  is  not  only  without  jurisdiction  to  punish  defendants  for  past 
violations  of  this  law  but  persons  who  at  some  past  time  combined 
to  imreasonably  restrain  or  monopolize  interstate  or  international 
trade  were  not  thereby  deprived  of  their  right  thereafter  and  now 
to  conduct  such  trade  in  obedience  to  the  law.  (New  York,  New 
Haven  &  Hartford  R.  R.  Co.  v.  Interstate  Commerce  Comm.,  200 
U.  S.,  361,  404;  United  States  v.  Standard  Oil  Co.,  173  Fed.,  177, 
190,  191.)  This  suit,  therefore,  is  nothing  more  than  an  appeal  to 
the  consciences  of  the  members  of  this  court  of  equity  to  prevent 
and  enjoin  futiure  violations  of  this  law  by  the  defendants,  and  under 
familiar  principles  of  equity  jurisprudence  no  such  restraint,  injunc- 
tion, or  other  relief,  may  be  lawfully  granted  here  imless  the  par- 
ticular facts  proved  in  this  individual  case  clearly  show  that  the 
defendants  were  violating  or  threatening  to  violate  this  antitrust  act 
when  this  suit  was  commenced. 

(3)  The  particular  facts  proved  in  this  individual  case  not  only 
fail  to  show  that  the  defendants  were  unduly  or  unreasonably 
restraining  or  attempting  to  monopolize  interstate  or  foreign  trade, 
or  threatening  so  to  do  at  the  time  this  suit  was  commenced  and  for 
seven  years  before  that  time,  but  they  establish  the  converse. 

That  the  antitrust  law  is  but  the  embodiment  and  appUcation  to 
interstate  and  foreign  trade  of  the  ancient  English  rule  of  public 
poHcy  against  undue  and  unreasonable  restraints  of  trade  and 
unreasonable  monopolies,  that  it  does  not  forbid  all  restraints  upon 
such  trade  or  all  attempts  to  monopolize  it,  nor  all  restrictions  of 
competition  therein,  but  those  only  which  are  unreasonably  injurious 
to  the  pubhc,  that  the  reason  for  and  the  purpose  of  the  antitrust 
act  are  the  same  as  the  reason  for  and  the  purpose  of  that  English 
rule  of  public  policy,  that  the  test  and  standard  by  which  to  deter- 
mine whether  or  not  the  defendants  in  any  case  are  unreasonably 
restraining  or  monopolizing  interstate  or  foreign  trade  is  the  same 
which  had  been  applied  under  the  English  rule  of  public  policy  for 
years  before  this  antitrust  act  was  enacted,  and  that,  as  Chief  Justice 
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White  said:  "The  statute  under  this  view  evidenced  the  intent  not 
to  restrain  the  right  to  make  and  enforce  contracts,  whether  resulting 
from  combination  or  otherwise,  which  did  not  unduly  restrain  inter- 
state or  foreign  conmierce,  but  to  protect  that  commerce  from  being 
restrained  by  m.ethods,  whether  old  or  new,  which  would  constitute 
an  interference  that  is  an  undue  restraint,"  are  now  rules  of  inter- 
pretation and  apphcation  of  this  law  conclusively  established  by  the 
repeated  decisions  of  the  highest  judicial  tribunal  in  the  land.  (Stand- 
ard Oil  Co.  V.  United  States,  221  U.  S.,  1,  60;  United  States  v.  Ameri- 
can Tobacco  Co.,  221,  U.  S.,  106,  179.)  Trade  is  the  making  and 
enforcing  of  contracts.  And  it  necessarily  follows  from  the  rule  laid 
down  in  the  excerpt  just  quoted  from  the  opinion  of  the  Chief  Justice 
that  the  antitrust  act  evidenced  the  intent  not  to  restrain,  and  that 
it  does  not  restrain,  the  trade  or  business  of  the  defendants  '*  whether 
resulting  from  combination  or  otherwise"  imless  that  trade  or  busi- 
ness is  conducted  by  methods  which  constitute  an  interference  which 
is  an  undue  restraint  of  interstate  or  foreign  commerce. 

It  is  equally  well  established  that  the  reason  for  the  prohibition 
by  the  English  rule  of  public  pohcy  and  by  the  statute  xmder  con- 
sideration of  imreasonable  restraints  of  and  attempts  to  monopolize 
trade  was  and  is  that  by  unduly  restricting  competition  they  are 
injurious  to  the  pubhc  in  that  (1)  they  raise  the  prices  to  the  con- 
sumers of  the  articles  they  affect,  (2)  limit  their  production,  (3) 
deteriorate  their  quahty,  and  (4)  decrease  the  wages  of  the  labor  and 
the  prices  of  the  materials  required  to  produce  them.  (Standard  pil 
Co.  V.  United  States,  221  U.  S.,  1,  62.)  Undue  injury  in  the  ways 
just  stated  to  the  pubhc — that  is  to  say,  to  the  consumers  and  makers 
of  the  articles  produced  or  sold — is  the  basis  and  reason  for  the  pro- 
hibition and  the  test  of  undue  or  imreasonable  restraint  or  attempt 
to  monopoUze.  And  if  in  any  individual  case  the  weight  of  the 
evidence  fails  to  prove  that  the  defendants'  conduct  of  their  business 
is  so  restricting  or  threatening  to  restrict  competition  in  the  articles 
they  make  or  seU  as  to  xmduly  injure  the  pubhc  by  (1)  raising  the 
prices  of  the  articles  to  the  consumers  or  (2)  limiting  their  production 
or  (3)  deteriorating  their  quahty  or  (4)  decreasing  the  prices  paid  for 
the  labor  or  materials  required  to  produce  them  or  (5)  by  unfair  and 
oppressive  treatment  of  competitors  neither  undue  nor  imreasonable 
restraint  of  competition,  nor  of  trade,  nor  undue  attempt  to  monop- 
ohze  is  established.  The  reason  for  the  rule  and  for  the  prohibition 
in  the  law  does  not  exist  and  the  law  is  inappUcable.  Cessante 
ratione,  cessat  ipsa  lex.  (Green  r.  Liter,  8  Cranch,  229,  2:9.)  Such 
a  case  the  evidence  in  this  case  seems  to  me  to  present. 

Counsel  for  the  Government  recognize  the  fact  that  it  was  essential 
to  the  grant  of  the  reUef  they  sought  that  they  should  plead  and 
prove  that  at  the  commencement  of  this  suit  the  defendants  were 
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committing  and  threatening  to  commit  the  acts  constituting  undue 
restriction  of  competition,  undue  restraint  of  trade,  and  undue 
attempt  to  monopolize  trade  which  have  been  recited,  and  they 
alleged  that  they  were  committing  them  in  their  complaint.  The 
main  charge  in  their  pleading  was  that  the  defendants  between  1903 
and  April  30,  1912,  had,  by  means  of  the  International  Co.,  unduly 
restricted  competition  in  the  manufacture  and  sale  of  harvesting 
machinery,  drawn  to  itself  the  business  therein,  excluded  other  manu- 
facturers and  dealers  therefrom,  and  that  they  threatened  to  continue 
so  to  do.  The  evidence,  however,  seems  to  me  to  have  established 
the  following  facts  which  in  my  judgment  prove  the  contrary. 

The  amoimt  of  the  domestic  sales  of  the  old  lines  claimed  to  have 
been  monopolized,  that  is  to  say,  of  the  harvesting  machinery,  by 
the  five  companies  whose  business  was  acquired  by  the  Interna- 
tional Co.  in  1902,  was  $46,142,158.64  in  that  year.  The  amount  of 
the  domestic  sales  of  like  machinery  by  the  International  Co.  in  1903 
was  $37,763,858.55,  a  decrease  of  18.16  per  cent;  in  1904  it  was 
$32,337,917.32,  a  decrease  in  the  two  years  of  29.92  per  cent;  in  1905 
it  was  $30,999,632.59,  a  decrease  in  the  three  years  of  32.82  per  cent, 
and  in  1912  it  was  only  $39,062,455.36,  which  was  15.34  per  cent  less 
than  the  amoimt  of  the  domestic  sales  of  the  combining  companies 
in  1902. 

The  average  yearly  acreage  and  production  of  small  grain  in 
the  United  States  during  the  10  years  prior  to  1913  was  greater  than 
during  the  nine  years  prior  to  1903;  but  the  yearly  average  domestic 
sales  of  the  International  Co.  of  all  agricidtural  machinery,  including 
both  the  old  lines  charged  to  have  been  monopolized  and  the  new 
lines,  such  as  harrows  and  cultivators,  during  the  10  years  prior  to 
1913  was  $46,810,067,  which  was  more  than  a  million  dollars  less 
than  the  domestic  sales  of  the  vender  companies  in  1902. 

In  1903  the  International  Co.  sold  98.15  per  cent  of  the  binders 
sold  in  the  United  States;  in  1912  only  85.04  per  cent  thereof.  In 
1903  the  International  Co.  sold  92.05  per  cent  of  all  the  mowers  sold 
in  the  United  States;  in  1912  only  72.98  per  cent  thereof.  In  1903 
the  International  Co.  sold  84.91  per  cent  of  the  rakes  sold  in  the 
United  States;  in  1911  it  sold  67.79  per  cent  thereof. 

The  average  number  of  binders  sold  in  the  United  States  yearly 
by  the  five  combining  companies  during  the  five  years  prior  to  1902 
was  152,364;  the  average  number  sold  yearly  by  the  International 
Co.  during  the  first  10  years  of  its  existence  was  91,465. 

In  1903  the  International  Co.  had  five  competitors  who  in  that 
year  sold  in  the  United  States  1,960  binders,  while  in  1912  these 
competitors  sold  15,631  binders  and  three  new  competitors  sold 
3,979.  In  1903  eight  competitors  of  the  International  Co.  sold  in 
the  United  States  17,985  mowers  and  in  1912  these  and  six  other 
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competitors  sold  60,816.  In  1903  ten  competitors  of  the  International 
Co.  sold  in  the  United  States  27,753  rakes,  and  in  1911  these  and 
five  other  competitors  sold  42,723,  while  the  International  Co.  sold 
157,160  m  1903  and  only  89,912  m  1912.  In  1901  and  1902  in  the 
section  of  Nebraska  south  of  the  Platte  River  the  combining  com- 
panies sold  substantially  all  the  binders,  but  in  1912  the  evidence 
tends  to  show  that  their  competitors  sold  about  one-half  the  binders 
sold  in  that  country. 

During  all  of  the  10  years  prior  to  1913  the  International  Co.  has 
had  active  and  successful  competitors  in  the  manufacture  and  sale 
of  harvesting  machines,  and  during  those  years  new  competitors  have 
established  themselves  in  the  business  and  become  successful. 
Among  its  competitors  in  the  manufacture  and  sale  of  harvesting 
machinery  are  the  Acme  Co.,  which  entered  the  field  in  1907  or  1908, 
which  makes  harvesting  machinery  only,  which  conducts  a  growing 
and  successful  business,  and  which  sold  in  the  United  States  11,400 
harvesting  machines  in  1908  for  $779,672  and  31,000  harvesting 
machines  in  1912  for  $2,100,000 ;  Deering  &  Co.,  with  an  issued  capital 
stock  of  over  $50,000,000,  which  sold  490  mowers  in  1906  and  7,314 
in  1911 ;  the  Johnston  Harvester  Co.,  with  an  issued  capital  stock  of 
$1,800,000,  whose  sales  of  binders  increased  from  1,002  in  1903  to 
3,027  in  1911,  whose  sales  of  mowers  increased  from  2,527  in  1903  to 
7,026  in  1911,  whose  sales  of  com  binders  increased  from  528  in  1903 
to  3,l60  in  191 1,  and  whose  sales  of  rakes  increased  from  1,855  in  1903 
to  5,200  in  1911;  the  Independent  Harvester  Co.,  which  entered  the 
field  with  the  manufacture  of  954  mowers  and  135  binders  in  1910 
and  increased  its  output  to  about  2,700  mowers  and  about  1,900 
binders  in  1912 ;  the  Wood  Mowing  &  Reaping  Co.  and  several  others, 
while  the  J.  I.  Case  Threshing  Machine  Co.,  with  an  issued  capital 
stock  of  $20,000,000,  was  constructing,  when  this  suit  was  commenced, 
a  large  plant  to  manufacture  a  binder  to  be  sold  in  competition  with 
those  of  the  International  Co.  The  foregoing  facts  portray  the  course 
of  the  business  in  the  old  lines.  In  the  new  lines  scores  of  companies 
and  tens  of  millions  of  dollars  of  capital  were  and  are  engaged  in 
active  and  successful  competition  with  the  International  Harvester 
Co.  The  facts  which  have  been  recited  and  other  facts  and  circum- 
stances to  the  same  effect  seem  to  me  to  establish  the  conclusion  that 
during  the  10  years  of  the  operation  of  the  International  Harvester 
Co.  neither  it  nor  the  defendants  were,  nor  are  they,  drawing  to  it, 
its  competitors'  share  of  the  interstate  trade  in  harvesting  machinery, 
or  excluding  them  therefrom,  and  that,  on  the  other  hand,  the  Inter- 
national Co.'s  proportion  of  this  trade  has  been  decreasing  and  that 
of  its  competitors  increasing. 

Counsel  for  the  Government  charged  that  the  defendants  bought 
factories  and  failed  to  operate  them  in  order  to  restrain  and  monopo- 
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lize  the  trade,  but  the  proof  was  that  they  operated  every  factory 
they  purchased.  And  the  purchase  of  factories  and  the  organization 
and  operation  of  subsidiary  companies  to  produce  or  prepare  the  raw 
materials  needed  for  the  manufacture  of  their  machines,  or  to  manu- 
facture new  lines  of  implements,  was  a  just  and  lawful  method  of 
conducting  their  business  and  tended  not  to  restrain  but  to  promote 
trade  and  competition.  If  competition  is  desirable,  the  entry  of  a 
new  competitor  into  any  line  of  manufacture  or  trade  is  ordinarily 
la\^^ul  and  must  be  generally  beneficial. 

The  Government  charged  that  the  defendants  systematically 
bought  up  patents  on  and  inventions  of  harvesting  machinery  in 
order  to  make  or  perpetuate  a  monopoly  in  the  trade  in  it.  But  the 
proof  was  that  the  defendants  have  no  patents  upon  any  parts  of 
any  of  their  harvesting  machines  and  that  any  manufacturer  is  free 
to  make  and  sell  any  or  all  parts  of  them  in  competition  with  them. 

Counsel  for  the  Government  alleged  that  the  defendants  reduced 
the  prices  of  its  machines  in  certain  localities  in  order  to  drive  com- 
petitors out  of  the  trade  and  increased  their  prices  in  other  localities 
to  make  up  the  loss,  and  that  it  conmiitted  many  oppressive  and 
unjust  acts  to  restrict  competition  and  monopolize  trade.  Volumes 
of  evidence  were  taken  regarding  these  averments.  The  conduct  of 
the  business  of  the  defendants  for  years  in  all  parts  of  the  land  was 
searched  and  proved.  Among  the  innumerable  acts  of  the  defend- 
ants and  their  agents  in  conducting  their  vast  business  for  a  decade 
the  Government  found  some  that  were  unfair  to  competitors,  but 
they  were  either  unauthorized  acts  of  subordinate  agents  or  sporadic 
and  exceptional  instances.  The  weight  of  the  evidence  of  the  officers 
and  agents  of  their  competitors  who  came  in  large  numbers  to  testify  . 
and  of  all  the  witnesses  upon  the  subject  is  so  overwhelming  that  the 
general  conduct  and  the  almost  universal  practice  of  the  defendants 
and  their  agents  was  and  is  free  from  all  methods  and  acts  either 
imlawful,  unfair,  or  oppressive  toward  their  competitors;  that  is  has 
left  no  doubt  that  the  consistent  and  persistent  purpose,  policy,  rule 
of  action,  and  practice  of  the  defendants  has  been  and  is  to  avoid 
and  prevent  all  acts  and  methods  unfair,  imjust,  or  oppressive  toward 
their  competitors,  to  leave  competition  with  them  free,  to  give  to 
them  full  and  fair  opportunities  to  secure  shares  of  the  trade  and 
business  in  which  they  are  all  engaged,  and  to  carry  on  their  own  trade 
honestly,  justly,  and  fairly. 

During  the  10  years  from  1902  to  1912  there  was  a  general  and 
substantial  rise  in  the  prices  of  machinery  and  commodities  of  nearly 
all  kinds  in  the  United  States.  Harvesting  machines  were  improved 
and  made  more  durable  and  efficient,  but  their  prices  to  the  con- 
sumers remained  nearly  stationary  and  increased  far  less  than  the 
prices  of  other  agricultural  machinery  the  trade  in  which  was  not 
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claimed  to  have  been  restrained  or  monopolized.  The  chief  harvest- 
ing machine  was  the  binder.  Its  price  advanced  about  5  per  cent 
during  some  of  the  intermediate  years  but  was  substantially  the 
same  in  1912  for  a  better  machine  than  it  was  for  a  poorer  machine  in 
1902,  while  the  prices  of  cultivators,  wagons,  and  plow  goods,  which 
were  certainly  not  monopolized,  advanced  from  10  to  30  per  cent. 
Meanwhile  the  cost  of  the  raw  material  required  to  make  harvesting 
machines  advanced  and  the  wages  of  the  labor  required  to  construct 
them  increased  from  20  to  30  per  cent. 

.  The  Government  charged  that  the  defendants  monopolized  the 
trade  in  binder  twine  and  increased  its  price  to  the  consumers,  but 
the  proof  was  that  in  1912  the  inmates  of  two  States'  prisons  and  14 
other  competitors  were  selling  binder  twine,  that  one  of  them,  the 
Plymouth  Cordage  Co.,  sold  100,000,000  poimds  of  it  in  that  year, 
while  the  International  Co.  sold  only  112,000,000  pounds  in  the 
United  States  and  22,000,000  poimds  in  Canada,  and  that  the  price 
of  binder  twine  decreased  from  11  cents  a  pound  in  1902  to  7i  cents 
a  pound  in  1912. 

So  it  is  that  the  evidence  has  convinced  me  that  at  least  for  seven 
years  before  this  suit  was  commenced  and  at  that  time  the  defendants 
were  neither  unduly  restricting  competition  in  the  manufacture  or 
sale  of  the  machinery  and  articles  in  which  they  were  dealing  or 
drawing  to  themselves  an  undue  share  of  the  business  therein,  or 
excluding  other  manufacturers  and  dealers  therefrom  or  practicing 
acts  unjust  or  unfair  to  or  oppressive  of  their  competitors  or  threat- 
ening so  to  do,  that  they  were  not  injuring  the  pubUc  by  raising  the 
prices  to  the  consumers  of  the  articles  in  which  they  dealt,  or  limiting 
the  production  thereof,  or  deteriorating  their  quality,  or  decreasing 
the  wages  of  the  laborers  employed  to  make  them,  or  the  prices  paid 
for  the  materials  required  to  construct  them,  or  threatening  so  to  do, 
but  that  they  were  doing  the  opposite  of  these  things.  And  the  acts 
of  the  defendants  and  the  proved  effect  of  their  acts  during  at  least 
seven  years  before  this  suit  was  commenced  to  my  mind  demonstrate 
the  fact  that  they  were  neither  imduly  nor  unreasonably  restraining  or 
attempting  to  monopoUze  interstate  or  foreign  trade  in  the  articles 
ihey  made  and  sold  and  that  they  and  their  case  fall  without  the 
prohibition  of  the  antitrust  law  and  the  reason  for  it. 

(4)  The  only  reason  for  the  prevention  or  restraint  of  acts  of  de- 
fendants in  a  suit  under  the  fourth  section  of  the  statute  is,  as  we 
have  seen,  that  they  are  or  threaten  to  be  unduly  injurious  to  the 
public.  It  they  are  not  thus  injurious  or  if  they  are  beneficial  and 
such  restraint  or  prevention  of  their  acts  would  be  injurious  to  the 
public,  they  shoidd  not  be  restrained  or  prevented.  The  defendants 
claim  that  the  main  purpose  of  the  combination  of  1902  and  1903 
was  to  develop  the  foreign  trade  in  American  harvesting  machines, 
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that  that  development  could  not  be  successfully  made  without  a 
much  larger  capital  than  any  of  the  combining  companies  possessed 
and  that  the  cessation  of  competition  among  the  combining  com- 
panies was  merely  incidental  to  the  acquisition  of  the  capital  requisite 
to  accomplish  that  purpose.  The  facts  in  this  case  are  so  clear  that 
the  purpose  and  intent  of  the  defendants  are  not  material.  The  pre- 
vention or  restriction  of  their  acts  by  the  decree  of  a  court  of  equity 
is  always  a  matter  within  the  sound  judicial  discretion  of  the  chan- 
cellor or  chancellors  composing  the  court,  and  while  in  exercising  this 
discretion  the  rules  of  law  and  the  facts  already  stated  seem  to  me  to 
be  decisive,  the  following  are  not  altogether  unworthy  of  considera- 
tion. 

The  proof  is  that  during  the  ten  years  preceding  1913  the  Interna- 
tional Co.,  at  great  expense,  taught  the  people  of  foreign  countries 
the  use  of  the  American  harvesting  machinery  and  developed  the 
foreign  trade  therein  in  such  a  way  that  while  in  1902  the  sales  in 
foreign  trade  of  machines,  repairs,  and  twine  by  the  companies  whose 
business  was  acquired  by  the  International  Co.  amounted  to  about 
$10,400,000,  the  sales  of  the  International  Co.  in  the  foreign  trade 
gradually  increased  until  in  1912  they  amounted  to  $50,896,000,  and 
so  that  while  in  1903  the  domestic  sales  of  that  company  were  76.5 
per  cent  and  its  sales  in  the  foreign  trade  were  23.5  per  cent  of  its 
total  sales,  in  1912  its  domestic  sales  were  55.7  per  cent  and  its  sales 
in  the  foreign  trade  44.3  per  cent  of  its  total  sales.  The  employment 
of  the  necessary  American  laborers  and  salesmen  at  the  increasing 
wages  the  defendants  have  paid  and  are  paying  to  make  and  to  seU 
in  other  lands  these  machines  and  the  purchase  at  the  increasing 
prices  paid  of  the  materials  to  construct  this  vast  volume  of  ma- 
chinery, unavoidably  tends  to  increase  the  wages  of  the  laborers  and 
the  prices  of  the  materials,  and  hence  to  benefit  the  public,  and  any 
receivership  or  subdivision  of  the  property  and  the  business  of  these 
defendants  can  not  fail  to  tend  to  cripple  and  diminish  this  business, 
to  restrain  the  advance  or  to  decrease  the  wages  of  the  laborers  and 
the  prices  of  the  materials  required  to  carry  it  on,  and  thereby  to 
inflict  injury  upon  the  public. 

Again,  the  combination  denounced  and  the  International  Co.,  in 
which  it  was  embodied,  have  been  in  existence,  and  that  company  and 
the  other  defendants  had  been  conducting  their  business  for  almost 
10  years  before  this  suit  was  commenced.  If  the  making  of  that 
combination  was  originally  a  violation  of  the  antitrust  act  the  prose- 
cution of  the  defendants  at  law  under  sections  1  and  2  of  the  antitrust 
act  for  that  violation  was  barred  many  years  before  this  suit  was 
commenced.  It  is  a  general  rule  of  equity  jurisprudence  that  the 
courts  of  chancery  will  apply  the  doctrine  of  laches  in  analogy  to  the 
limitation  of  like  actions  at  law.    Conceding  that  this  rule  does  not 
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control  this  suit  because  mere  delay  does  not  bar  a  sovereignty  from 
sustaining  a  suit  in  equity  to  maintain  and  enforce  its  equitable 
rights,  nevertheless,  when  a  sovereignty  submits  itself  to  a  court  of 
equity  and  prays  its  aid,  its  claims  and  rights  are  and  ought  to  be 
judicable  by  the  general  principles  and  rules  of  equity  applicable  to 
the  claims  and  rights  of  private  parties  under  like  circumstances. 
(State  of  Iowa  v.  Carr,  191  Fed.,  257,  266,  and  cases  there  cited.)  It 
is  a  maxim  of  equity  jurisprudence  that,  as  Lord  Camden  said  in 
Smith  V.  Clay,  3  Brown^s  Chancery,  639,  **  Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith,  and  reasonable  dili- 
gence." The  business  of  the  International  Co.  gradually  increased 
during  nearly  10  years  after  the  formation  of  the  combination  assailed 
until  that  business  reached  the  vast  volume  indicated  at  the  time 
this  suit  was  commenced.  Its  business  was  conducted  openly  with- 
out legal  challenge  or  attack,  so  far  as  this  record  shows,  during  all 
these  years,  and  it  is  not  improbable  that  many  parties  hold  stock  of 
the  International  Co.  wliich  they  purchased  during  these  10  years  in 
reliance  upon  these  facts,  the  value  of  which  a  decree  against  the 
defendants  will  greatly  depreciate.  So  it  is  that  in  any  event  this 
suit  does  not  appeal  to  the  conscience  of  a  chancellor  with  the  force 
it  might  have  had  in  1903  or  1904  before  the  actual  conduct  of  the 
business  of  the  defendants  had  demonstrated  its  innocuous  effect 
and  no  parties  had  been  induced  to  act  in  reliance  upon  its  freedom 
from  attack. 

(5)  The  evidence  in  this  suit  seems  to  me  to  present  a  new  case 
under  the  antitrust  law.  No  case  has  been  found  in  the  books  and 
none  has  come  under  my  observation  in  which  the  absence  of  all  the 
evils  against  which  that  law  was  directed  at  the  time  the  suit  was 
brought  and  for  seven  years  before  was  so  conclusively  proved  as 
in  this  suit,  the  absence  of  imfair  or  oppressive  treatment  of  com- 
petitors, of  imjust  or  oppressive  methods  of  competition,  the  absence 
of  the  drawing  of  an  undue  share  of  the  business  away  from  com- 
petitors and  to  the  defendants,  the  absence  of  the  raising  of  prices  of 
the  articles  affected  to  their  consumers,  the  absence  of  the  limiting 
of  the  product,  the  absence  of  the  deterioration  of  the  quahty,  the 
absence  of  the  decrease  of  the  wages  of  the  laborers  and  of  the  prices 
of  the  materials,  the  absence,  in  short,  of  all  the  elements  of  imdue 
injury  to  the  public  and  undue  restraint  of  trade — together  with  the 
presence  of  free  competition  which  increased  the  share  of  the  com- 
petitors in  the  interstate  trade  and  decreased  the  share  of  the  defend- 
ants. Neither  the  Standard  Oil  Co.'s  case  (221  U.  S.,  1)  nor  the 
American  Tobacco  Co.'s  case  (221  U.  S.,  106,  108),  nor  any  other 
authority  cited,  seems  to  me  to  rule  this  case,  because  in  none  of  them 
was  there  such  affirmative  and  to  my  mind  conclusive  evidence  that 
for  years  before  the  suits  were  commenced  the  defendants  had  prac- 
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ticed  no  acts  and  pursued  no  methods  which  constituted  an  undue 
restraint  of  trade  or  an  unreasonable  attempt  to  monopolize  it. 

And  because  in  this  suit  this  court  is  without  power  to  punish  past 
violations  of  the  antitrust  law,  and  the  limit  of  its  jurisdiction  is  to 
prevent  and  enjoin  future  acts  violative  thereof,  because  the  making 
of  the  combination  of  1902  and  1903,  whether  violative  af  the  anti- 
trust law  or  not,  did  not  deprive  the  defendants  of  their  right  there- 
after and  now  to  conduct  their  business  in  obedience  to  that  law, 
because  the  question  in  this  case  is  not  whether  or  not  the  combina- 
tion of  1902  and  1903  was  violative  of  that  law,  but  it  is  whether 
or  not  in  April,  1912,  when  this  suit  was  brought/  the  defendants 
were  imduly  or  unreasonably  restraining  or  attempting  to  monopolize 
interstate  or  foreign  trade,  because  it  was  not  the  effect  of  the  anti- 
trust law,  nor  was  it  the  intent  of  the  Congress  which  passed  it,  to 
prohibit  all  restrictions  of  competition  or  all  restraints  of  interstate 
or  foreign  trade,  or  all  attempts  to  monopolize  parts  of  it,  but  only 
those  restraints  and  attempts  to  monopolize  which  are  unduly 
injurious  to  the  public  by  (1)  raising  the  prices  to  the  consumers 
of  the  articles  they  affect,  (2)  limiting  their  production,  (3)  dete- 
riorating their  quality,  (4)  decreasing  the  wages  of  the  laborers 
and  the  prices  of  the  materials  required  to  produce  them,  or 
(5)  practicing  unfair  and  oppressive  treatment  of  competitors, 
because  the  evidence  has  convinced  me  that  for  at  least  seven  years 
before  this  suit  was  commenced,  and  at  that  time,  the  defendants 
were  not  injuring  the  public  by  unduly  or  unreasonably  restricting 
competition  in  the  manufacture  or  sale  of  the  machinery  or  articles 
which  they  were  making  and  selling,  or  by  drawing  to  themselves  an 
undue  share  of  the  business  therein,  or  by  excluding  other  manufac- 
turers or  dealers  therefrom,  or  by  practicing  acts  unjust  or  unfair  to 
or  oppressive  of  their  competitors;  that  they  were  not  injuring  the 
public  by  raising  the  prices  to  the  consumers  of  the  articles  they 
made  or  sold,  or  limiting  their  production,  or  deteriorating  their 
quality,  or  decreasing  the  wages  of  the  laborers  employed  to  make 
them,  or  the  prices  paid  for  the  materials  required  to  construct  them; 
that  they  were  not  threatening  to  do  these  things  but  they  were  doing 
the  opposite  of  these  things  to  the  substantial  benefit  of  their  competi- 
tors, of  the  consumers  of  their  products,  of  the  laborers  who  make 
them,  the  men  who  furnish  the  material  for  them,  and  the  public  in 
general,  because  the  acts  of  the  defendants  during  these  seven  years 
do  not  constitute  that  undue  or  unreasonable  restraint  of  or  attempt 
to  monopolize  interstate  or  foreign  trade  forbidden  by  the  antitrust 
act  and  because  in  my  opinion  the  prevention  or  restraint  of  these 
acts  or  this  business  of  the  defendants,  or  the  splitting  of  their  busi- 
ness and  property  into  three  or  more  independent  parts,  or  the 
seizure  of  it  by  a  receiver,  by  virtue  of  a  decree  of  a  court  of  equity, 
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would  not  tend  to  prevent  undue  restraint  of  or  undue  attempts  to 
monopolize  interstate  or  foreign  trade,  but  on  the  other  hand  would 
tend  to  produce  or  foster  the  very  evils  at  which  the  antitrust  act 
was  leveled,  to  wit:  The  restriction  or  lessening  of  competition,  the 
increase  of  the  prices  of  the  machinery  and  articles  affected,  the 
deterioration  of  their  quality,  the  limitation  or  reduction  of  the 
product  and  the  diminution  of  the  wages  of  the  laborers  making  them 
and  of  the  prices  of  the  materials  required  to  produce  them  to  the 
substantial  injury  of  the  public,  I  am  unable  to  concur  in  the  opinion 
or  the  decree  against  the  defendants  in  this  case.  In  my  opinion  a 
decree  should  be  rendered  that  the  complaint  in  this  suit  be  dis- 
missed without  prejudice  to  the  right  of  the  United  States  to  bring 
another  suit  of  like  character  against  any  of  the  defendants  whenever 
any  of  them  is  found  to  be  engaged  in  the  commission  of  any  acts  in 
violation  of  the  antitrust  statute. 
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United  States  Senate,  AugiLst  12, 1914. 
Mr.  M.  O.  Leighton, 

Consulting  Engineer,  Washington,  D.  0. 
Deab  Sm:  I  inclose  herewith  a  copy  of  the  so-called  Adamson  bill 
relating  to  the  erection  of  dams  across  the  navigable  waters  of  the 
United  States  recently  passed  by  the  House  of  Representatives  and 
now  referred  to  the  Senate  Committee  on  Commerce. 

I  am  CTeatly  interested  in  the  general  subject  of  water-power  legis- 
lation, having  introduced  into  the  Senate  some  time  since  a  mil 
covering  the  development  of  water  powers  on  the  public  lands.  I 
have  been  informed  that  in  your  former  official  capacity,  and  in  con- 
nection with  vour  present  professional  practice,  you  have  given  con- 
siderable study  to  this  matter.  I  therefore  have  to  ask  whether  you 
will  be  willing  to  assist  me  in  my  consideration  of  the  matter  by 
writing  such  comments  on  the  Adamson  bill  as  will  reflect  your 
opinion  of  its  provisions. 
Very  truly,  yours, 

W.  L.  Jones. 
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Washington,  D.  C,  August  H,  1914- 
Hon,  W.  L.  Jones, 

United  States  Senate,  Washington,  D.  C. 

Deab  Senatob:  You  have  requested  a  statement  of  my  opinion 
of  H.  R.  16053,  known  as  the  Adamson  bill,  "to  regulate  the  con- 
struction of  dams  across  navigable  waters."  recently  passed  by  the 
House  of  Representatives  and  now  referrea  to  the  Senate  Committee 
on  Commerce.  Complete  response  would  occupy  unreasonably  ex- 
tended space.  I  will  therefore  confine  my  suggestions  to  the  parts 
that  seem  to  me  fundamentally  in  error. 

I  will  cite  in  order  my  practical  objections  to  the  bill.  Following 
that,  an  appendix  will  be  submitted,  containing  a  copjr  of  the  bill  and 
a  more  or  less  detailed  discussion  of  some  of  the  objections,  which 
may  be  of  use  in  case  you  should  desire  to  pursue  the  subject  in 
detail. 

First,  let  ine  say  that  mv  prejudices  all  favor  the  public  interest. 
Therefore,  if  in  any  of  the  following  observations  it  maj  seem  to  you 
that  I  am  favoring  the  private  rather  than  the  public  interest,  I  beg 
jon  to  be  assured  that  the  inference  is  wholly  against  my  inclina- 
tions. But,  though  favoring  the  public  interest,  1  am  still  unable  to 
deny  that  two  plus  two  make  four.  The  protection  of  the  public 
interest  is  a  many-sided  campaign.  Some  of  our  loudest  shouters 
are  plainly  less  interested  in  actually  protecting  the  public  interest 
than  they  are  in  havinjg  that  interest  protected  in  their  own  pet 
fashion.    Sometimes  it  is  a  good  plan  to  shoulder  into  a  fight  and 

Erotect  the  Uttle  fellow  from  the  Big  one;  at  other  times  it's  a  much 
etter  plan  to  give  the  little  fellow  a  blackthorn  and  let  him  do  his 
own  punishing.  Be  that  as  it  may,  no  man  can  assert  that  the  only 
wav  to  Philippi  is  across  his  gxrden  patch. 

It  \s  easy  to  j>erceive  from  the  mere  reading  of  the  biU  that  those 
who  took  part  m  its  passage  were  encompassed  by  many  doubts.  It 
betrays  two  sincere  desires:  First,  to  secure  power  development; 
second,  to  protect  the  public  interest.  It  has  apparently  been  as- 
sumed by  the  participants  that  the  two  objects  are  antagonistic. 
This  error,  together  with  a  too-evident  but  quite  natural  ignorance 
concerning  the  "brass  tacks"  of  the  power  business,  has  produced  a 
queer  bill.  To  borrow  an  expression  from  the  late  John  Hay,  this 
bill  is  "a  fortuitous  concourse  of  unrelated  prejudices."  But  you 
probably  desire  a  constructive  statement. 

Unless  our  form  of  government  is  alj  wrong,  there  must  be  some 
common  ground  on  which  the  public  interest  may  dwell  in  accord 
with  the  private  interest.  A  water-power  act  must  strike  this  com- 
mon ground.  If  it  does  not,  one  of  two  things  will  occur:  First, 
the  pubUc  interest  wiU  be  abused;  second,  the  investor  won't  invest 
in  waterpowers.  I  do  not  think  that  either  of  these  results  is  neces- 
saiy.  The  sovereign  mandate  of  this  Nation  ought  to  be  sufficient 
to  enforce  good  conduct  of  a  water-power  conmany.  It  seems 
hardly  necessary  to  shackle  the  company  or  to  make  it  "die  aborn- 
ing.*'    By  sovereign  mandate  we  have  forbidden  murder  and  have 
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provided  some  rather  severe  penalties  for  each  oflfense.  No  one 
nas,  however,  after  the  manner  of  this  power  bill,  proposed  that  aJl 
our  good  citizens  wear  handcuffs  to  prevent  their  aoing  murder. 
This  Dill  utterly  fails  to  protect  the  pufclic  interest  because  it  would 
prevent  water-power  development.  Of  course,  there  is  some  risk 
m  predicting  wnat  men  will  do.  Considering  the  high  character  of 
the  congressional  assembly,  however.  I  think  it  safe  to  assert  that 
no  one  who  voted  for  this  bill  would  be  so  unwise  as  to  invest  a 
dollar  of  his  own  money  under  it. 

(1)  Section  1  provides  that  each  development,  except  those  to  be 
located  on  intrastate  streams,  shall  be  the  subject  of  a  special  act  of 
Congress.  This  is  dilatory,  unnecessary,  and  productive  of  stagna- 
tion. FuU  authority  should  be  given  to  the  Secretary  of  War  and 
Chief  of  Engineers  to  issue  permits  in  much  the  same  way  that  such 
authority  is  conferred  on  the  Secretary  of  the  Interior  m  the  case 
of  power  developments  on  public  lands.  Tins  will  be  further  dis- 
cussed in  the  appendix. 

(2)  Section  2  (page  3,  lines  4  and  5)  provides  that  there  shall  be 
suspended  over  tne  financial  operations  of  a  power  company,  to  be 
cut  loose  at  any  time,  the  menace  of  an  expenditure  for  locks  that,  in 
many  cases,  may  equal  or  exceed  the  first  cost  of  power  installation. 
In  other  words,  under  this  provision,  a  company  can  not  know  at 
the  outset  within  100  per  cent  of  what  its  investment  is  going  to  be. 
This  is  neither  fair  nor  decent.  Among  the  men  who  supported 
this  bill  I  do  not  believe  there  is  one  who,  were  he  a  landlord,  would 
force  upon  a  tenant  a  stipulation  so  deliberately  unfair  as  this  one. 
Investment  is  investment,  security  is  security,  and  credit  is  credit, 
whether  applied  to  a  water-power  plant  or  to  a  grocery  store.  If 
there  is  one  thing  that  the  Government  should,  in  all  fairness,  con- 
cede, it  is  that  any  permittee  shall,  at  the  outset  and  before  he  is 
overboard,  be  able  to  determine  his  obligations,  and  thereby  be  able 
to  decide  whether  or  not  he  has  a  reasonable  prospect  of  securing  a 
fair  return  on  the  capital  he  invests.  In  tnese  days  of  protest 
against  financial  speculation,  it  ill  becomes  the  Government  to 
legislate  in  a  way  tnat  makes  speculation  a  necessity.  This  will  be 
further  discussed  in  the  appendix.  • 

(3)  Section  2  (page  3,  lines  15  to  21)  provides  for  payment  to  the 
Government  for  the  privilege  or  benefits  granted.  This  is  a  purely 
academic  matter  and  much  less  important  than  some  good  men  would 
have  us  believe.  So  far  as  I  have  observed,  public-utility  companies 
operating  under  public  regulation  are  indifferent  as  to  a  rental  charge 
because,  DC  it  large  or  small,  it  must  be  paid  by  the  consumer.  Some 
men  urge  the  rental  charge  as  a  measure  of  regulation,  but  it  ought 
to  be  apparent  on  reflection  that  a  charge  that  can  be  adjusted  only 
at  long  intervals  as  provided  in  this  bill  can  have  only  a  most  remote 
regulatory  fimction.  The  sovereign  power  of  government,  Federal 
and  State,  through  public  service,  railroad,  interstate  commerce,  and 
interstate  trade  commissions  is  a  thousandfold  more  effective  agent 
of  regulation.  If,  however,  it  be  decided  that  the  pubUc  interest 
requires  a  Federal  rental,  the  section  containing  the  requirement 
should  be  immistakably  constitutional,  which  the  present  section  cer- 
tainly is  not.     This  point  will  be  discussed  in  the  appendix. 

(4)  Section  4,  paragraph  (c)  (lines  15  to  18),  can  readily  be  im- 
proved 80  that  procedure  thereunder  can  be  facilitated  and  made 
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more  logical.  The  language  assumes  that  the  President  shall  inaugu- 
rate a  system  of  withdrawals  for  the  sole  purpose  of  promoting  navi- 
gation. This  would  involve  an  extensive  and  minute  study  oi  navi- 
gation details  on  streams  that  would,  in  the  normal  progress  of 
navigation,  not  come  up  for  consideration  for  many  years.  There  is 
no  need  for  any  such  systematic  withdrawal.  All  the  public  lands 
along  navigable  streams  of  the  West  which  furnish  even  remotely 
practicable  power  sites  have  been  withdrawn  by  the  President  as 
"water-power  reserves."  Therefore  the  public  interest  therein  is 
well  protected.  If  now  it  should  occur  that  any  of  these  public  lands 
are  included  in  a  prospective  navigation-power  development  under 
this  bill,  the  easiest  way  would  be  to  have  the  President  revoke  his 
power  withdrawal  and  substitute  concurrently  a  withdrawal  for 
navigation  purposes.  To  provide  for  this,  all  of  paragraph  (c) 
between  the  word  "lands,"  m  line  15,  and  the  word  "as,"  m  hne  18, 
should  be  stricken  out  and  the  following  should  be  substituted: 

which,  on  certification  by  the  Secretary  of  War  that  the  same  are  nece^ary  for  the 

PurpK)8e  of  promoting  navigation,  shall  be  withdrawn  from  entry  or  dispodtion  by  the 
resident  for  navigation  purposes. 

(5)  Section  4,  paragaph  (d).  This  paragraph,  which  is  a  part  of  the 
present  general  dam  act,  has  been  a  most  effective  means  of  prevent- 
mg  water  power  development  on  navigable  streams.  Stripped  of  all 
pomposity,  the  paragraph  makes  the  Government  say,  "It  you  spend 
your  money  on  a  water  power  improvement  in  one  of  my  streams, 
111  not  only  blow  it  out  of  the  river  at  any  time  I  may  conceive  the 
notion,  but  I'll  make  you  pay  for  the  explosive  and  the  labor  necessary 
to  wreck  your  investment.  Whether  or  not  the  paragraph  is  in- 
tended to  mean  this,  it  is  impossible  to  get  away  from  the  fact  that 
this  is  just  what  the  paragraph  says.  This  will  be  further  discussed 
in  the  appendix. 

(6)  Section  7  (page  8,  lines  13  to  17)  presents  another  instance  in 
which  the  destruction  of  property  is  established  as  a  necessary  and 
orderly  procedure.  In  this  case  the  investor  is  denied  even  the  salvage 
which  might  be  derived  from  forced  sale  of  the  works  under  decree 
of  court.  This  is  a  penal  section.  The  language  here  objected  to  is 
a  part  of  the  penalty  that  may  be  inflicted  for  misbehavior  of  an 
officer  of  a  company.  The  stockholder  may  be  entirely  innocent. 
The  guilty  person,  wno  should  be  fined  or  iinprisoned,  goes  free  under 
this  section,  and  the  stockholder,  living  perhaps  on  the  other  side  of 
the  continent,  may  have  his  investment  entirely  destroyed.  Can  it 
be  imagined  that  mvestors  are  going  to  look  with  favor  upon  water- 
power  securities  subject  to  this  hazard?  Why  can  we  not  '*make 
the  punishment  fit  the  crime"  ? 

(7)  Sections  9  and  10.  A  most  important  and  probably  unin- 
tentional omission  occurs  here.  The  situation  created  will  be  no 
better  than  that  under  the  present  general  dam  act,  under  which 
there  has  been  no  water  power  progress.  A  definite  50-year  tenure 
is  provided,  but  after  that  the  property  may  be  left  hanging  in  the 
air.  True,  section  10  provides  that  the  United  States,  or  a  nominee, 
may  confiscate  the  property  by  paying  a  part  of  its  value,  but  noth- 
ing whatsoever  is  provided  to  cover  the  case  in  which  the  United 
States  does  not  elect  to  do  this.  Some  provision  should  be  framed 
that  would  hold  the  status  of  the  property  without  depreciation 
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while  Congress,  impeded  by  its  burden  of  other  work,  makes  up  its 
mind  what  to  do.  Supposing  that  in  any  particular  case  Congress 
should  fail  to  enact  the  legislation  merely  for  lack  of  time,  as  it  does 
at  present  in  many  hundreds  of  cases.  The  permit  would  have 
expired;  the  permittee  would  have  no  rights  in  the  property;  everv- 
thmg  would  be  suspended,  and  the  securities  would  drop  to  the 
bottom.  In  the  last  10  or  15  years  of  the  term  of  such  a  permit  it 
would  be  impossible  to  raise  money  for  betterments  and  extensions 
which  are  constantly  demanded  oy  the  public.  Some  provision 
should  be  made  for  extending  the  permit,  if  at  the  expiration  thereof 
the  Government  does  not  choose  to  exercise  its  option  of  purchase. 
The  section  originally  reported  by  the  committee  on  Interstate  and 
Foreign  Commerce  covers  this  point  simply  and  surely,  and  I  can  not 
help  thinking,  after  close  analysis,  that  the  objections  made  to  it 
in  House  debate  are  poorly  considered. 

(8)  Section  10  (page  10,  lines  7  to  10).  This  language  is  evidently 
intended  to  prevent  the  United  States  from  .being  compelled  to  take 
over  a  lighting  system,  a  street  car  system,  a  manufacturing  plant, 
etc.,  owned  by  the  permittee  and  constituting  an  integral  part  of  the 
property.  The  fear  that  prompts  such  a  precaution  is  snared  only 
oy  those  who  have  never  had  practical  experience  in  the  power 
business.  If  those  who  share  this  fear  appreciated  the  real  dangers, 
they  would  endeavor  to  place  in  this  bill  a  strict  requirement  that 
there  be  included  in  the  transfer  the  very  things  that  they  are  now 
trying  to  exclude.     This  will  be  discussed,  in  the  appendix. 

(9)  Section  10  (page  10,  lines  12  to  14)  legalizes  confiscation.  It 
deprives  the  owner  of  values  to  which  the  Supreme  Court  has,  on  at 
least  two  occasions,  declared  that  he  is  entitled.  By  right  of  might 
the  United  States  proposes  to  force,  as  a  condition  of  its  consent,  a 
sacrifice  of  values  that  it  could  not  sustain  in  an  equity  proceeding. 
Such  action,  save  in  the  intent,  can  with  difficulty  oe  distinguished 
from  that  of  the  road  agent.  But,  governmental  ethics  aside,  can 
any  considerate  person  believe,  on  reflection,  that  any  enterprise 
condemned  to  forced  and  permanent  depreciation  by  governmental 
mandate  before  a  stone  is  laid  is  going  to  prove  attractive  to  an 
intelligent  investor  ?  Legislate  as  we  may,  we  can  not  force  an 
individual  to  invest  his  money.  If  we  deny  reasonable  appreciation, 
which  under  established  jurisprudence  is  universally  accorded  to 
real  property,  it  is  really  absurd  to  expect  that  capital  is  going  to 
turn  from  the  thousancte  of  investment  opportunities  that  are  not 
subject  to  confiiscation  and  purchase  those  that  are  doomed  at  the 
outset  to  partial  sacrifice.  The  fact  that  the  Government  may  pre- 
scribe confiiscation  as  a  condition  of  consent  can  not  gloss  over  the 
fact  that  confiscation  is  dishonorable  as  between  contracting  parties. 
The  dictum  of  the  Supreme  Court  in  the  case  of  Knoxville  v.  Water 
Co.  (212  U.  S.,  1)  is  instructive  on  this  point: 

The  courta  ought  not  to  bear  the  whole  burden  of  saving  property  from  confiscation, 
though  they  will  not  be  found  wanting  where  the  proof  is  clear.  The  legislatures  ana 
subordinate  bodies  to  whom  the  legislative  powers  have  been  delected  ought  to 
do  their  part.  Our  social  system  rests  largely  on  the  sanctity  of  private  property, 
and  that  State  or  community  which  seeks  to  invade  it  will  soon  discover  the  error  in 
the  disaster  which  follows. 
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(10)  Section  10  (page  11,  lines  9  to  12).  The  permittee  is  for- 
bidden to  recover  moneys  actually  invested  to  create  going  concern" 
and  is  deprived  of  every  other  *'intang;ible  element."  These  two 
expressions  should  be  stricken  from  the  bill.  It  seems  as  though  the 
proponent  of  this  amendment  and  those  who  supported  it  did  not 
take  time  to  analvze  the  meaning  of  '*  going  concern  '  and  "intangible 
element."  Careful  reading  should  be  given  to  the  opinion  of  the 
Supreme  Court  in  the  case  of  Omaha  v.  Omaha  Water  Co.  (218  U.  S., 
180).  *'Going  concern"  and  *' intangible  elements"  consist  of 
Intimate  and  necessary  overhead  charges,  interest  during  con- 
struction, necessary  engineering  and  legal  expenses,  preliminary 
and  development  expenses,  workmg  capitd,  cost  of  marketing  securi- 
ties, cost  of  developing  business,  etc.  The  more  definite  term  is 
"development  expenses."  All  of  these  items  constitute,  in  the  opi- 
nion of  the  Supreme  Court,  the  legitimate  difference  in  value  between 
a  dead,  improductive  plant  and  a  live,  productive  one.  Such  items 
have  been  pronounced  legitimate  actual  expenditures,  all  contributing 
to  value,  and  have  been  approved  in  more  than  a  score  of  high  coiu-t 
and  commission  dedsions.  When  the  term  "going  concern"  is 
accurately  defined,  it  will  be  found  that  it  is  made  up  of  expenditures 
fullv  as  productive  as  any  of  those  made  for  actual  structures.  Never- 
theless they  are  all  "intangible  elements."  This  will  be  further  dis- 
cussed in  tne  appendix. 

(11)  Section  11  (page  12,  line  12).  The  unfair  and  erroneous 
elimination  of  "going  concern"  and  "intangible"  values,  previously 
discussed,  is  repeated  here.  The  bill  is  certainly  correct  in  excluding 
value  of  franchise  and  rights  granted,  prospective  profits  and  ^ood-will, 
but  there  can  be  no  virtue  nor  benefit  in  a  declaration  that  the  results 
of  a  necessary  and  legitimate  expenditure  shall  be  confiscated. 

(12)  Section  12  allows  one  year  for  commencement  of  work,  which 
period  may  be  extended  two  years  by  the  Secretary  of  War.  It 
sometimes  requires  five  years  or  more  to  finance  large  developments. 
It  required  nme  years  to  finance  the  Keokuk  development.  Is  it 
necessajy  or  just  to  revoke  permit  when  the  permittee  has  honestly 
done  his  best  to  finance  ana  has  reasonable  jprospects  of  being  suc- 
cessful at  a  later  date?  The  Secretary  of  War  is  allowed  no  dis- 
cretion beyond  three  years.  It  surely  should  be  required  that  per- 
mittees exercise  diligence  and  commence  construction  as  soon  as 
possible — one  week  may  suffice  in  some  cases — but  the  determina- 
tion of  reasonable  diligence  should  be  left  to  the  Secretary  of  War. 
The  limitation  of  that  officer  to  an  extension  of  two  years  (page  14, 
line  13)  should  be  stricken  out. 

(13)  Section  12  also  allows  a  term  of  three  years  to  complete  the 
dam.  and  the  Secretary  of  War  may  increase  this  to  five  years.  Very 
few  large  dams  in  navigable  streams  can  be  completed  within  three 
^rears.  It  may  be  well  enough  to  prescribe  that  preHminary  limita- 
tion, but  the  expression  "not  to  exceed  two  years  (page  14,  lin3  13) 
should  be  stricken  out.  It  required  eight  years  of  earnest  effort  to 
construct  the  Hales  Bar  Dam,  on  Tennessee  River.  This  bill  neces- 
sarily confers  many  dbcretionary  powers  on  the  Secretary  of  War 
and  Chief  of  Engineers,  the  proper  exercise  of  which  requires  far 
more  executive  wisdom  than  that  necessary  to  determine  proper 
diligence  on  the  part  of  a  permittee. 
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(14)  Section  13.  It  is  well  settled  that  the  interests  of  navigation 
are  paramount  and  tjiat  Congress  must  reserve  the  right  to  amend, 
alter,  or  repeal  a  permit  at  any  time.  Nevertheless,  we  can  not  avoid 
the  obvious  fact  tnat  a  prudent  investor  will  wisely  hesitate  and  prop- 
erly refuse  to  put  his  monej  into  a  development  that  is  subject  to 
destruction  without  indemnity.  True,  it  has  been  done  in  the  past, 
but  the  investment  world  has  come  to  recognize  the  hazards  of  such 
a  repealing  clause.  Ar^ue  as  we  may,  it  must  be  axiomatic  that  any 
investment  subject  to  destruction  by  repeal  without  indenmity  is  a 
speculative  mvestment.  Let  the  Government  be  consistent  in  this 
matter  of  speculation.  It  has  been  condemned^  officiaUy  and  unoffi- 
cially, world  without  end.  If  the  Government  is  sincere  in  its  desire 
to  create  and  enforce  stabiUty  in  finance  it  surely  ought  not  to  enact 
a  law  which  specifically  creates  a  speculative  relation.  The  reform 
which  the  Government  desires  to  bring  about  may  purposefully  be 
started  in  the  Government's  own  business  aflFairs,  ana  what  could  be 
more  appropriate  than  to  provide  that  all  Govempaent  concessions 
shall  be  bereft  of  all  speculative  elements.  A  permittee  who  in  good 
faith  erects  a  power  plant  under  permit  from  the  Government,  and 
maintains  and  operates  that  plant  in  obedience  to  all  laws  and  ref- 
lations, should,  if  the  Government  alters  or  repeals  his  permit  in  its 
own  interest,  be  entitled  to  indemnity. 

Now,  this  doctrine  may  not  please  those  who  have  become  crvs- 
tallized  in  the  gospel  of  alJsolute  sovereignty  with  respect  to  navigaole 
streams,  but  it  seems  wise  for  Congress  to  determine  right  now  whether 
it  is  well  to  qualify  that  sovereignty  to  a  minute  degree,  and  thereby 
encourage  and  standardize  water-power  investment,  or  whether  it 
will  cleave  to  a  preconceived  and  absolute  principle  which  will  alwavs 
inhibit  water-power  development  and  confine  its  securities  to  the 
speculative  class.  Probably  there  is  no  Member  of  Congress  who 
would  accept  a  lease  of  a  piece  of  land  and  agree  to  erect  a  costly 
building  thereon  if  it  were  provided  in  the  lease  that  the  owner  of  the 
land,  however  just  and  God-fearing,  could  drive  him  oflF  without 
indemnity  at  any  time  he  chose.  Wiiy,  then^  should  anyone  expect 
that  similarly  wise  and  prudent  men  are  gomg  to  accept  precisely 
the  same  conditions  with  respect  to  water-power  plantsi  Theorize 
and  expoimd  as  we  may.  we  wiU  never  reduce  this  water-power  propo- 
sition to  a  satisfactory  oasis  until  we  all  agree  that  the  water-power 
business  is  a  legitimate  avocation  and  subject  to  the  same  laws  of 
business,  of  credit,  and  of  security  as  any  other  business.  The  Gov- 
ernment should  extend  to  lessees  or  permittees  at  least  as  equitable 
a  business  proposition  as  that  which  would  pass  muster  in  a  group  of 
righteous  business  men.  This  does  not  mean  that  the  public  interest 
should  not  be  protected  nor  that  the  Government  or  the  people  should 
not  control  in  all  things.  It  means  nothing  more  nor  less  than  insist- 
ence upon  the  obvious  proposition  that  an  invested  dollar  shall  be 
redeemable  at  par. 

(15)  Section  14  (page  16,  lines  1  and  2)  requires  preference  in 
favor  of  municipal  grants.  One  may  advocate  mumcipal  owner- 
ship of  public  utilities  to  the  uttermost  limit  and  still  wisely  oppose 
this  proviso.  The  municipal  use  of  water  power  is  frequently  not 
the  highest  and  most  productive  use,  though  it  is  granted  that 
under  many  conditions  municipal  ownership  of  water  powers  may, 
in  a  rarely  efficient  form  of  municipal  government,  serve  a  high 
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public  purpose.  But,  granting  every  argument  in  favor  of  such 
ownersnip,  the  Secretary  of  War  should  not  be  rec^uired  to  give 
preference  to  a  municipal  corporation  when,  in  his  judgment  and 
in  that  of  the  Chief  of  Engineers,  such  a  proceeding  would  be  detri- 
mental to  the  common  good.  The  wording  of  the  equivalent  section 
in  the  original  bill  was  admirable  and  it  is  difRcult  to  see  how  there 
can  be  any  logical  objection  thereto,  viz: 

Preference  shaU  be  given  to  the  appUcant  whose  plans  are  deemed  by  any  action 
of  Congress,  or  by  the  Secretary  of  War  and  Chief  of  Engineers,  to  be  best  adapted 
to  conserve  and  utiUze  in  the  public  interest  the  navigation  and  water-power  resources 
of  the  region. 

(16)  Section  17  places  all  power  plants  constructed  on  previous 
guarantv  of  the  Government  under  the  terms  of  this  bill,  irrespective 
of  whether  the  securities  will  be  depreciated  as  a  result  of  less  favor- 
able terms  or  whether  the  owners  have  conducted  the  plants  with 
due  regard  for  the  public  interest.     It  is  certain  that  the  original 

{rants  were  taken  by  the  investors  at  their  supposed  face  value, 
t  b  equally  certain  that  the  majority  of  the  investors  regarded  a 
Government  assurance  as  equivalent  to  a  Government  bond.  They 
had  every  reason  to  believe  that  so  long  as  they  conducted  their 
affairs  honorably  the  Government  would  keep  faith.  This  section 
violates  that  faith.  Bad  conduct  merits  punishment,  but  in  the 
absence  thereof  how  can  the  Government  expect  that  the  orivate 
affairs  of  commerce  and  finance  shall  be  clean  unless  the  Govern- 
ment itself  sets  the  example  ? 

The  points  above  raised  relate  in  small  part  to  expediency  in 
administration,  but  very  largely  to  the  integrity  of  invested  capital 
and  to  common  honesty  between  contracting  parties.  With  every 
part  of  the  bill  designed  to  truly  conserve  and  protect  the  public 
mterest,  I  am  in  accord  and  would  make  some  portions  even  stronger 
thaa  they  now  are. 

It  is  entirely  true  that  the  public  interest  in  water  powers  surpasses 
that  in  any  other  natural  resource,  but  the  fact  does  not  justify 
the  assumption  that  those  who  engage  in  that  business  must  do  so 
at  the  peril  of  their  investments.  The  sovere^  power  of  this  Gov- 
ernment has  proved  and  is  proving  amply  sufficient  for  the  control 
of  social  and  Dusiness  conduct.  Nothii^  but  stagnation  or  disaster 
can  result  from  a  legislative  measure  wiich,  like  the  bill  here  dis- 
cussed, seeks  to  reimorce  supreme  sovereignty  by  depreciating  the 
value  of  an  invested  dollar  and  by  loosening  me  foundations  of  the 
financial  structure. 

With  great  respect, 
S  D-63-2-V01  29 16  ^  ^'  LbiQHTON. 
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Appendix. 

[The  subhead  numbers  coincide  with  para^ph  numbers  in  the  letter  to  which  this 

is  subjoined.] 

(1) 

Concerning  the  issuance  of  permits  by  the  Secretary  of  War  instead 
of  by  Congress: 

Ally  bin  providing  for  the  construction  of  dams  across  navigable 
waters  must,  if  it  be  at  all  workable,  confer  large  discretionary  powers 
on  the  Secretary  of  War  and  the  Chief  of  Engineers.  The  Aaamson 
bill,  passed  by  the  House,  contains  24  such  (fiscretionaiy  provisions, 
in  the  proper  carrying  out  of  which  the  Secretary  of  War  and  the 
Chief  or  Engineers  must  exercise  the  highest  type  of  executive  wisdom, 
technical,  legal,  commercial,  and  admmistrative.     No  well-informed 


person  will  deny  that  the  giving  of  such  discretionary  powers  is  an 
mtensely  practical  necessity.    Tae  biU  also  contains  a  dozen  or  more 

{)ermanent  principles  and  mandates  which  require  no  further  l^is- 
ative  action.  To  the  subsequent  discretion  or  legislation  by  Con- 
gress are  reserved  three  things:  (a)  The  taking  over  at  the  expira- 
tion of  the  permit  period;  (6)  alteration,  amendment,  or  repeal  of 
the  act;  (c)  the  granting  of  consent  in  each  individual  development. 

The  first  is  necessary,  because  appropriation  of  pubUc  money  is 
required;  the  second  is  the  sole  pnvilege  of  the  sovereign  body; 
while  the  third  relates  to  a  matter  concerning  which  Congress,  as  a 
body,  can  have  no  first-hand  information.  Having  decided,  through 
enactment  of  the  general  bill,  that  water-power  development  is 
desirable,  and  having  established  the  terms  and  principles  under 
which  that  development  shall  take  place.  Congress  would,  in  prac- 
tice, largely  base  its  opinion  as  to  tne  proprie^  of  each  project  on 
the  reports  of  the  Secretary  of  War  and  the  Chief  of  Engineers. 

Determination  of  the  propriety  of  consent  is  a  very  small  and 
insignificant  job  compared  with  the  enormous  discretionary  responsi- 
biUties  conferred  by  necessity  upon  departmental  officers.  Omcials 
who  could  do  justice  in  the  latter  would  find  it  absurdly  easy  to 
decide  wisely  in  the  former.  The  confidence  of  Congress  conferred 
with  respect  to  great  things  can,  with  safety,  be  extended  to  cover  a 
relatively  small  thing.  Remember  that  the  terms  of  each  grant  are 
predetermined  by  and  in  the  "general  dam  act." 

No  one  has  seriously  proposed  that  power  grants  on  the  public 
domain  shall  be  given  by  special  act  oi  Congress.  Confidence  has 
appropriatehr  and  justifiably  been  placed  in  the  Secretary  of  the 
Interior.  Tne  discretion  given  to  that  officer  is  much  broader  than 
that  here  proposed  in  the  case  of  navigable  streams,  for  the  present 
public-land  act  and  a  bill  now  before  the  House  provide  that  such 

grants  shall  be  given  "under  general  regulations  to  be  fixed  by 
im"  (the  Secretary  of  the  Interior).  Now,  the  protection  of  the 
public  interest  on  the  pubUc  lands  is  fully  as  important  and  difficult 
as  the  same  public  duty  on  the  navigable  streams.  Why,  then,  the 
difference  in  these  two  cases  ?  Is  there  any  fundamental  reason  why 
less  confidence  should  be  imposed  in  the  Secretary  of  War  than  in 
the  Secretary  of  the  Interior  ? 

Finally  consider  a  very  practical  aspect  of  the  case.  One  element 
of  Government  which  has  impressed  the  American  people  of  late  is 

Digitized  by  VjOOQ  IC 


DEVELOPMENT  OF  WATEK  POWER.  13 

the  fact  that  Congress  is  overburdened  with  petty  duties.  One 
must  acknowledge  with  profound  gratitude  the  patriotic  willingness 
of  the  Members  to  work  continuouslv.  if  necessary,  in  the  public 
interest.  Nevertheless  the  fact  should  be  recognized  that  the  larger 
duties  of  Congress  are  worthy  of  exclusive  attention.  This  being 
the  case,  prompt  legislation  on  matters  of  local  interest  is  physically 
impossible.  Tne  enactment  of  a  law  authorizing  the  erection  of  a 
dam  across  navigable  waters  can  rarely  be  accomplished  in  one 
session.  Usually  it  reouires  two  years  and  not  infrequently  has  it 
failed  in  three  years.  When  the  need  for  power  development  is  so 
manifest  as  to  warrant  the  granting  of  governmental  authority, 
delay  and  postponement  of  that  authority  are  of  disadvantage  both 
to  the  prospective  consumer  and  to  the  producer.  Financial  arrange- 
ments nearlv  always  suflfer  from  delav.  Long-continued  postpone- 
ments are  destructive  of  commendable  enterprise  and  of  favorable 
terms  in  investment.  No  one  can  condone  unnecessary  delay  on 
any  grounds.  Granting  of  consent  by  the  Secretary  of  War  would 
involve  delay  of  months  where  consent  of  Congress  now  involves 
delay  of  years.  Inasmuch  as  no  public  interest  can  suffer  by  the 
change  here  proposed,  it  appears  as  though  nothing  would  be  lost 
and  very  much  of  benefit  would  be  gained  by  comerring  suitable 
authority  on  the  Secretary  of  War.  > 

(2) 

Concerning  the  requirement  that  locks  must  be  installed  by  the 
permittee  ''at  any  time": 

House  debate  on  this  point  was  lai^ely  directed  toward  the  con- 
tention that  the  Secreta^  of  War  and  the  Chief  of  Engineers  could 
not  decide,  a  long  time  in  advance,  upon  the  type  and  capacity  of 
locks  that  would  best  meet  the  needs  of  conamerce  in  a  future  day. 
We  may  grant,  merely  for  the  sake  of  argument,  that  the  point  was 
well  taken.  Still  it  will  be  necessary  to  take  into  accoimt  in  connec- 
tion with  the  consideration  of  all  such  fine  points  the  financial  possi- 
bilities and  impossibilities  from  the  standpoint  of  the  permittee  and 
the  investor.  These  features  have  been  suggested  in  the  letter  to 
which  this  appendix  is  subjoined.  Let  us  apply  the  question  to  a 
practical  case. 

A  power  developer  having  secured  all  necessary  rights  and  author- 
ity applies  to  the  Secretary  of  War  for  a  permit  thereimder.  Under 
the  Aaamson  bill  as  it  now  stands  the  Secretary  of  War  would  be 
obliged  to  say  in  effect:  "At  some  time  in  the  future,  I  can  not  tell 
when,  but  ix^be  in  1  year  and  maybe  in  20,  you  must  erect  locks  in 
your  dam.  These  locks  would,  imder  present  prices  of  labor  and 
material,  cost  you  about  $1,000,000."  The  prospective  permittee 
then  seeks  to  finance,  and  informs  bankers  that  he  desires  to  sell  a 
bimch  of  securities  to  cover  cost  of  construction.  "How  much 
money?"  say  the  bankers.  "I  don't  know,"  says  the  prospective 
permittee.  "The  power  plant  will  cost  $1,000,000  or  (as  the  case 
may  be)  $2,000,000,  but  at  some  time,  perhaps  6  years  from  now  and 
perhaps  20,  I  must  expend  $1,000,000  for  locks.  Two  courses  are 
open: 

First,  in  the  financing  a  provision  may  be  made  for  that  $1,000,000 
lock  expenditure,  avauable  on  call.  The  plant  will  then  be  con- 
sidered as  a  $2,000,000  or  $3,000,000  affair  and  the  prospective 
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returns  will  be  sized  up  on  that  basis.  It  may  be  necessary  to  pay 
some  interest,  out  of  earnings,  on  the  reservea  $1,000,000  during  all 
that  uncertain  period.  Public-service  conmiissions  would  establish 
a  consumers'  rate  based  on  a  ''fair  value  of  the  plant,"  but  that  fidr 
value  would  not  include  the  $1,000,000  held  in  reserve  to  await  the 
decision  of  the  Government  as  to  locks.  All  of  this  would  be  neces- 
sary if  this  industrial  investment  were  to  be  kept  out  of  the  specu- 
•  l.ative  class. 

The  second  procedure  would  be  to  borrow  the  amoimt  of  money 
necessary  to  erect  the  works  and  then  to  proceed  to  business,  trusting 
that  good  fortime  will  prevent  the  Government  from  ever  calling  for 
lock  construction.  Thus  the  investment  would  be  purely  speculative. 
The  securities  would  always  be  depreciated  by  the  menace  of  that 
enormous  and  unproductive  expenditure  for  locks.  Unproductive 
is  the  correct  word  because,  having  had  the  consumers'  rates  regu- 
lated for  years  by  public  autnority,  can  it  be  imagined  that  the  public 
or  the  public-service  conmiission  would  consent  to  have  those  rates 
increased,  say,  one-third  or  possibly  one-half  by  reason  of  the  fact 
that  the  power  company  had  expended  $1,000,000  for  locks  at  the 
behest  of  the  Federal  Government  f  Without  disrespect  to  the  public, 
it  may  be  said  with  assurance  that  such  a  willingness  woula  never 
occur. 

If  at  the  time  of  considering  the  terms  of  th<e  permit  the  pros- 

Kective  permittee  is  required  to  construct  locks  or  is  relieved  of  that 
urden,  ne  will  be  able  to  determine  the  required  investment  and  wUl 
be  able  to  take  his  permit  or  to  leave  it,  according  as  the  prospective 
investment  appears  good  or  bad.  That  is  the  only  condition  under 
which  sound  financing  can  take  place. 

It  has  been  held  tnat  the  Corps  of  Engineers  can  not  determine 
with  absolute  certainty  just  what  type  or  capacity  of  locks  will  be 
required  at  a  future  day.  True,  but  this  same  uncertainty  applies 
with  force  to  the  very  constructions  that  the  Government  itself  is  now 
imdertaking  on  various  navigable  waterways.  Progress  is  inevitable^ 
and  this  country  would  be  most  unf ortimate  if  the  principle  which 
was  applied  in  debate  on  this  point  were  applied  to  tne  coQstruction 
improvements  of  the  Government  as  a  whole.  The  Corps  of  En- 
gineers has  the  latest  and  best  information  on  the  subject.  It  is  able 
to  look  ^ead  over  a  reasonable  interval,  and  if  it  should  occur  that 
progress  in  commerce  were  such  as  to  render  obsolete  the  locks 
already  installed,  then  the  cost  of  reconstruction  will  constitute  a  very 
small  price  that  we  or  our  descendants  should  be  willing  to  pay  for 
the  benefits  of  that  progress. 

Is  it  wise,  for  the  sake  of  preparing  for  a  shadowy  contingency,  to 
place  the  investments  in  water-power  plants  on  navigable  streams 
m  the  permanently  speculative  class?  Will  not  the  benefits  resultiog 
from  stability  of  investment  far  outweigh  any  expenditxire  that  may 
be  required  of  Government  in  order  to  correct  a  possible  error  in 
lock  construction  details  t 
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(3) 

Concerning  payment  to  the  Government  for  the  benefits  derived: 

If  the  imposition  of  a  Federal  tax  or  rental  is  decided  upon  in  spite 
of  the  l^al  objections  that  have  been  raised  with  respect  to  Federal 
versus  State  rights,  it  will  be  purposeful  to  have  the  act  so  phrased 
that  it  does  not  do  violence  to  the  Federal  Constitution.  By  way  of 
incidental  comment,  it  may  be  noted  that  in  House  debates,  as  well 
as  in  sundry  conunittee  hearings  and  reports,  numerous  references 
have  been  made  to  the  well-establishea  l^al  principle  that  the 
authority  to  grant  carries  with  it  the  authority  to  attach  stipula- 
tions to  the  grant.  We  look  in  vain,  however,  for  any  recogTiition 
in  proponents'  argimients  of  the  hignly  important  qualification  of 
the  aforesaid  l^al  principle,  viz,  that  the  autnority  to  attach  stipula- 
tions to  the  grant  may  not  be  sustained  if  such  stipulations  violate 
the  rights  of  a  third  party  possessing  sovereign  powers.  Therefore, 
it  will  be  wise  to  examine  into  Federal  taxing  authority  more  thor- 
oughly than  has  been  done  in  the  majority  of  arguments  so  far 
advanced  in  debate  on  this  subject.  The  writer  personally  beheves, 
however,  that  from  the  practical  standpoint  of  water-power  develop- 
ment and  maintenance,  the  matter  of  tax  or  rental  is  too  insignificant 
to  jeopardize  the  passage  of  l^islation  on  the  subject. 

The  really  important  point  is  to  determine  whether,  in  the  raising 
of  revenue,  Congress  has  authority  to  delegate  to  an  administrative 
officer  the  powers  included  in  lines  15  to  21,  page  3,  of  the  Adamson 
bin.  Counsel  whose  opinions  are  entitled  to  respect  have  referred 
with  much  force  to  the  case  of  Field  v.  Clark  (143  U.  S.,  700),  in 
wMch  the  court's  decision  as  to  the  authority  of  Congress  to  dele- 
gate power  to  the  President  in  a  revenue  matter  is  decidedly  sig- 
nificant. The  decision  in  brief  was  that  Congress  had  properly  dele- 
gated to  the  President  authority  to  suspend  certain  tariff  for  reve- 
nue because  in  the  act  Congress  had  clearly  specified  that  suspension 
was  "absolutely  required  when  the  President  had  ascertained  the 
existence  of  a  particular  fact."  Further,  the  President  was  "the 
mere  agent  of  the  lawmaking  department  to  ascertain  and  declare 
the  event  upon  which  the  express  law  of  Congress  was  to  take 
effect."  The  act  was  further  saved  from  being  declared  unconsti- 
tutional because  "nothing  involving  the  expediency  or  the  just 
operation  of  such  legislation  was  left  to  the  determination  of  the 
President."  The  section  of  the  Adamson  bill  here  discussed  sets 
forth  no  particular  fact,  upon  the  ascertainment  of  which  the  Sec- 
retary of  War  may  raise  revenue.  It  is  clearlv  provided  that  said 
Secretary  may  use  his  own  discretion  as  to  wnen  the  facts  justify 
such  taxation.  It  further  unmistakably  places  in  the  sole  discre- 
tion of  an  executive  office  the  determination  of  "the  expediency  of 
the  just  operation  of  such  legislation."  Moreover,  the  further  dis- 
cretion is  given  to  change  the  tax  after  certain  periods  have  elapsed, 
and  that  change  surely  involves  determination  of  the  "expediency 
and  just  operation  of  the  legislation." 

It  is  contended  that  in  the  case  of  the  United  States  v.  Grimaud 
(220  U.  S.,  506)  the  Supreme  Court  has  sustained  the  authority  of 
Congress  to  delegate  to  an  administrative  officer  such  powers  as  are 
contemplated  in  the  language  here  discussed;  but  a  careful  reading 
of  the  decision  will  show  that  what  the  court  actually  did  declare  was 
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that  the  Secretary  of  Agriculture  had  authority  to  prevent  wron^ul 
acts  on  fores  reserves,  which  wrongful  acts  were  clearly  specified  by 
Congress,  and  to  impose  penalties,  the  amount  and  nature  of  which 
were  clearly  set  forth  in  tne  law. 

Granting,  for  argument's  sake,  that  the  United  States  has  the  right 
to  raise  revenue  as  a  condition  contingent  upon  the  giving  of  its  con- 
sent to  the  erection  of  dams  across  navigable  waters,  it  seems  clear 
that  the  act  establishing  the  tax  should  also  specify  the  amoimt 
thereof. 

(5) 

Section  4,  paragraph  (cZ),  provides  that  whenever  a  dam  and  power 
plant  erectea  in  good  faith  imder  permit  of  Government  and  in 
accordance  with  plans  and  specifications  officially  approved  appears 
to  the  Secretary  of  War  and  the  Chief  of  Engineers  as  injurious  to 
navigation  the  permittee  must  pay  the  cost  of  restoring  navigability, 
which  restoration  might,  in  any  case,  be  conceived  to  mean  the 
removal  of  the  works. 

The  War  Department  has  on  several  occasions  unofficially  declared 
that  this  paragraph  was  inserted  m  the  present  general  dam  act  at 
the  department's  suggestion,  and  that  it  was  not  intended  to  bring 
about  the  destruction  of  property.  The  erection  of  a  dam  and  locl^ 
on  any  stream  navigable  in  lact  usually  involves  changes  of  location 
in  channels,  m  lights,  and  signals,  and  other  adjustments  designed 
to  protect  and  promote  navigation.  The  paragraph  here  discussed 
was  therefore  framed  to  co\er  these  minor  changes,  the  cost  of  which 
would  be  comparatively  small.  The  intention  of  the  department, 
however  benign,  can  not  efface  the  menace  of  a  legislative  expression 
which  clearly  makes  property  subject  to  destruction  at  the  discre- 
tion of  an  aoministrative  officer,  and  without  indemnity.  Investors 
can  not  know  nor  can  they  be  assured  by  the  inside  facts  concerning 
the  intent  of  the  law.  They  are  obliged  to  accept  it  as  expressed, 
and  this  is  why  the  paragraph  is  a  wanton  preventative  ol  water- 
power  development. 

There  is  no  need  for  this  paragraph,  either  in  its  present  language 
or  in  a  modified  form.  Section  2  of  the  bill  provides  that  the  Secre- 
tary of  War  and  Chief  of  Engineers  may  impose  such  conditions  and 
stipulations  as  they  may  deem  necessary  to  protect  the  present  and 
future  interests  of  the  united  States.  Every  purpose  of  section  4, 
para^aph  (d),  could  readily  be  accomplished  by  inserting  in  each 
permit  the  stipulation  that  the  permittee  shall  do,  or  pay  for  the 
doing  of,  all  things  necessary  to  preserve  the  conditions  of  naviga- 
bility existing  at  the  time  of  approval  of  the  permit. 

(8) 

Concerning  the  provision  in  section  10  that  in  the  taking  over  of 
any  property  at  the  expiration  of  a  permit  period  the  United  States 
shall  purchase  only  the  lands  or  interests  therein  and  the  plant  and 
transmission  system  to  initial  points  of  distribution  and  no  other 
property  whatsoever. 

Of  course,  it  will  not  be  contended  by  anyone  that  the  Govern- 
ment should  purchase  property  under  separate  ownership  and  to 
which  the  permittee  supphes  power  under  contract.     The  assumpK 
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tion  of  such  contracts  for  power  is  suitably  provided  for  in  section  10 
of  the  bill.  This  brings  tne  consideration  down  to  property  actually 
owned  by  the  permittee.  It  is  often  the  case  that  the  main  purpose 
of  a  permittee  m  erecting  a  power  plant  is  to  supplv  power  for  hght- 
ing,  street  car,  and  other  public  utilities  which  the  permittee  also 
owns.  The  distribution  system  and  the  traction  system  and  the 
power  plant  are  under  such  circumstances  merely  elements  of  a  unit 
mvestment  and  they  can  rarely  be  separated  without  large  loss. 
Each  part  is  dependent  on  the  other  and  each  would  be  practically 
useless  without  the  other.  The  elimination  of  the  power  plant  from 
the  remainder  of  tJbe  svstem  under  process  of  recaptiu*e  as  provided 
in  this  section  would  leave  the  other  end  of  the  system  practically 
without  value.  It  would  be  a  mere  dead  shell  with  the  living  or- 
ganism removed.  Therefore,  even  under  the  guarantee  of  repay- 
ment provided  in  this  bill,  it  would  be  impossible  to  secure  at  favora- 
ble rates  the  money  necessary  to  extend  and  better  the  distribution 
system  in  compliance  with  public  demand.  But  tjiere  is  even  a 
more  important  phase  of  the  difficulty. 

The  one  thing  that  make  a  water-power  plant  desirable  is  the 
market.  That  market  may  be  a  lighting  system,  a  railway  system, 
or  even,  in  some  cases,  a  manufacturing  plant.  Without  that  market 
the  power  plant  would,  temporarily  at  least,  be  without  value. 
The  Government  on  taking  over  the  plant  would  be  obliged  to  work 
up  a  new  market  or  seize  the  old  one  by  destructive  competition, 
and  then  expend  money  (probably  more  than  the  old  system  would 
cost)  for  a  new  distribution  system  to  supply  that  market.  This 
would  mean  a  duplication  of  distribution  systems  and  the  public 
would  either  have  to  pay  for  the  maintenance  of  both  systems  or  the 
private  system  woulcl  become  bankrupt.  Yet  in  this  bill  we  have 
an  apparently  serious  proposal  that  when  the  people  take  over  these 
power  plants  they  shall  be  deprived  of  the  essential  things  that 
render  these  plants  worth  the  taking  over.  The  proposition  is 
whoUy  destructive,  for  it  leaves  the  market  without  a  source  of 
power  and  the  source  of  power  mthout  a  market.  Now,  if  such  an 
absolutely  short-sighted  policy  appears  necessary  to  our  legislators, 
there  should  at  least  be  inserted  in  the  bill  a  proviso  that  will  save 
the  Government  the  expense  of  building  its  own  distribution  system, 
and  also  save  the  people  the  expense  of  maintaining  two  distribution 
systems  and  of  acquiring  their  own  market.  The  writer  therefore 
suggests  the  following  language  or  its  equivalent: 

That  the  property  bo  taken  over  shall  consist  of  all  the  property  dependent  in 
whole  or  in  part  for  its  usefulness  upon  the  rights  hereby  granted,  which  shall  include 
all  necessary  and  appurtenant  property,  created  or  acquired,  and  valuable  or  service- 
able in  the  distribution  of  water  or  in  the  generation,  transmission,  or  distribution  of 
power,  and  all  other  property  the  value  and  usefulness  of  which  would  be  destroyed 
or  seriously  impaired  by  such  termination:  Provided,  That  in  such  taking  over  the 
United  States  or  said  authorized  person  may  elect  to  exclude  from  transfer  such 
dependent  appiirtenant  or  ancillary  property  of  the  grantee  as  has  been  or  as  may  be 
assembled  to  constitute  a  separate  productive  industry,  on  condition  that  the  trans- 
feree shall  enter  into  contract  with  the  grantee  to  furnish  a  sufficient  amount  of  power 
to  succeaafully  operate  said  dependent  appurtenant  or  ancillary  property  for  such 
period,  not  exceeding  fifty  years,  as  said  grantee  shall  elect  and  at  a  price  which  shall 
oe  agreed  upon  by  the  two  parties  as  fair  and  reasonable,  and  in  case  of  failure  to  so 
agree,  then  at  a  price  determined  under  proper  proceedings  in  the  district  court  of 
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the  United  States  for  the  district  in  which  any  portion  of  said  property  may  be  located: 
And  provided  further^  That  after  such  contract  has  been  entered  into  said  transferee 
ehall  be  estopped  from  entering  into  destructive  competition  with  the  grantee  in  the 
sale  or  use  of  power  or  in  the  operation  of  public  utilities,  within  the  area  occupied  by 
the  grantee,  so  long  as  the  grantee  shall  render  adequate  and  efficient  service  at  fair 
and  reasonable  rates. 

(9) 

Concerning  section  10,  page  10,  lines  12  to  14,  which  deprives  the 
permittee  of  the  enhancement  in  value  of  land: 

In  another  part  of  this  section  it  is  clearly  provided  that  structures 
and  equipment  shall  be  taken  over  at  the  fair  value,"  which  means 
cost  of  reproduction  new  less  depreciation.  The  Gk)vemment  says,  in 
other  words,  ''I'll  grant  you  no  appreciation  of  land  to  which  you 
are  lawfully  entiUea,  but,  on  the  other  hand,  I'll  penalize  you  for  all 
depreciation."    It  is  a  well-settled  doctrine  that  if  a  utility  is  to  be 

Eenaiized  for  physical  depreciation  of  structures  it  is  equitable  to 
alance  that  penalty,  on  the  otiier  hand,  by  allowing  reasonable 
appreciation -01  land. 

The  United  States  Supreme  Court,  in  the  case  of  WiUcox  v.  Con- 
solidated Gas  Co.  (212  U.  S.,  19),  upheld  the  lower  court  in  its  approval 
of  the  appreciation  allowance  in  the  following  language: 

And  we  concur  "with  the  court  below  in  holding  that  the  value  of  the  property  is 
to  be  determined  as  of  the  time  when  the  inquiry  is  made  regarding  the  rates.  If 
the  property  which  legally  enters  into  the  consideration  of  the  question  of  the  rates 
has  increased  in  value  since  it  was  acquired,  the  company  is  entitled  to  the  benefit 
of  such  increase.  This  is,  at  any  rate^  the  general  rule.  We  do  not  say  that  there 
may  not  be  possibly  an  exception  to  it  where  the  property  may  have  increased  so 
enormously  in  value  as  to  render  the  rate  permitting  a  reasonable  return  upon  such 
increased  value  unjust  to  the  public. 

The  Supreme  Court  in  the  so-called  Minnesota  Rate  cases  said: 

It  is  clear  that  in  ascertaining  the  present  value  we  are  not  limited  to  the  consider- 
ation of  the  amount  of  the  actual  investment.  If  that  has  been  reckless  or  improvident, 
losses  may  be  sustained  which  the  community  should  not  underwrite.  As  the  com- 
pany may  not  be  protected  in  its  actual  investment  if  the  fair  value  of  its  property 
be  plainly  less^  so  the  making  of  a  just  return  for  the  use  of  the  property  involves  the 
recognition  of  its  fair  value  if  it  be  more  than  its  cost.  The  property  is  held  in  private 
ownership,  and  it  i$  that  property  and  not  the  original  cost  of  it  of  which  the  owner  may 
not  be  deprived  without  due  process  of  low. 

Does  the  Government  wish  to  prescribe  as  a  condition  of  consent 
to  le^timate  development  a  stipulation  which  in  an  equity  proceed- 
ing it  could  not  sustain?  Some  of  those  who  have  supported  the 
proposal  to  take  over  lahd  at  original  cost  have  attemptea  to  justify 
then*  views  by  the  contention  that  in  many  cases  land  might  enor- 
mously increase  in  value  and  the  public  should  not  be  cafled  upon 
to  pay  this  ''unearned  increment."  These  gentlemen  should  ex- 
amme  the  decisions  of  the  court  above  citM.  Especially  in  the 
Consolidated  Gas  decision  is  it  made  very  clear  that  tne  court  would 
not  consider  full  aUowance  .of  appreciation  ''where  the  property  may 
have  increased  so  enormously  in  value  as  to  render  a  rate  permitting 
a  reasonable  return  upon  such  increased  value  unjust  to  the  public." 
This  decision  was  based  upon  a  rate-fixing  case,  but  there  is  no  mea»- 
ureable  difference  in  the  determination  of  value  for  purchase  and 
value  for  rate  fixing. 

Consider  now  the  practical  effect  of  this  "cost-of-land'  measiure. 
All  water  powers  developed  on  navigable  streams  would  be  placed 
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in  the  penalized  class  because  they  can  not,  on  surrender,  be  appraised 
at  *  *  fair  value."  They  must  from  the  outset  be  considered  as  aepreci- 
ated  property  and  their  imderlying  securities  must  a%ays  have 
depreciated  value.  They  must  stand  alongside  of  and  in  competi- 
tion with  properties  held  in  fee,  which  properties  can  always  claim 
fuU  "fair  value."  Therefore  Government  control  in  these  cases 
must  always  be  a  bUght.  A  property  held  in  fee  will  be  a  complete 
property,  every  part  of  which  wilT return  its  fair  value.  The  property 
developed  imder  permit  will  be  a  crippled  property  which,  bj  might 
of  Government  stipulations,  is  prevented  from  returning  its  fair  vf£ie. 
Should  not  the  desire  be  rather  to  make  such  terms  and  conditions 
that  a  property  imder  Government  permit  could  hold  up  its  head  and 
contain  within  itself  every  element  of  success  and  value  that  is  held 
by  the  property  in  private  ownership?  Surely  the  prospect  of 
Government  control  is  not  comforting  if  at  the  outset  it  involves 
legalized  confiscation.  The  highest  court  in  the  land  has  declared 
without  qualification  that  reasonable  appreciation  in  property  values 
becomes  a  part  of  assets,  and  there  can  be  no  possible  difference 
between  confiscation  of  assets  represented  by  appreciation  and 
confiscation  of  assets  represented  by  treasury  fimds,  machinery, 
dams,  or  any  other  physical  structures. 

(10) 

Concerning  the  exclusion  of  "going  concern"  and  ."intangible  ele- 
ments" in  tne  appraisal  of  value: 

The  Supreme  Court,  in  the  case  of  Omaha  v.  Omaha  Water  Co. 
(218  U.S.,  180),  says: 

The  apDraisers  in  making  their  estimate  of  valuation  included  $562,712.45  for  the 
"eoing  value/*  This  separation  of  an  element  contributing  to  the  value  of  each  tangi- 
h\e  part  was  done  because  required  to  be  done  under  an  order  made  in  the  circuit 
court  in  a  suit  in  which  the  water  board  of  the  city  of  Omaha  was  complainant  and 
the  members  of  the  board  of  appraisers  and  the  water  company  were  defendants.  The 
object  of  that  suit  was  to  instruct  ttie  appraisers  in  respect  to  the  mode  and  manner 
in  which  they  should  proceed.  An  order  resulted  whicn  required  the  board  to  report 
the  separate  elements  making  up  the  aggregate  value  of  the  plant. 

The  option  to  purchase  excluded  any  value  on  account  of  unexpired  franchise, 
but  it  did  not  limit  the  value  to  the  bare  bones  of  the  plant,  its  physicd  properties 
such  as  its  lands,  its  machinery,  its  water  pipes  or  settling  reservoirs,  nor  to  what  it 
would  take  to  reproduce  each  of  its  physical  features.  The  value  in  equity  and 
justice  must  include  whatever  is  contributed  by  the  fact  of  the  connection  of  the  items 
making  a  complete  and  operating  plant.  The  difference  between  a  deetd  plant  and  a 
live  one  is  a  real  value  and  is  independent  of  any  franchise  to  go  on  or  any  mere  good 
will  as  between  such  a  plant  and  its  customers.  That  kind  of  good  will,  as  suggested 
in  Willcox  v.  Consolidated  Gas  Co.  (212  U.S.,  19),  is  of  little  or  no  commerckdvalue 
when  the  business  is,  as  here,  a  natural  monopoly,  with  which  ^e  customer  must  deal, 
whether  he  will  or  no.  That  there  is  a  difference  between  even  the  cost  of  duplica- 
tion less  depreciation  of  the  elements  making  up  the  water  company  plant,  and  the 
commercial  value  of  the  business  as  a  going  concern  is  evident.  Such  an  allowance 
was  upheld  in  National  Waterworks  v.  Kansas  City)  62  Fed.  Rep.,  853). 

It  would  appear  from  the  foregoing  decision  and  from  others  in 
Federal  and  State  courts  that  value  for  *' going  concern''  consists 
of  legitimate  and  necessary  expenditures. 
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With  reference  to  "intangible  elements":  The  inclusion  of  going 
concern  among  intangibles  is  clearly  authorized  in  an  earlier  decision 
of  the  Supreme  Court  (Knoxville  v.  Water  Co.,  212  U.  S.,  1),  in  which 
the  following  language  appears  on  page  9: 

The  first  fact  essential  to  the  conclusion  of  the  court  below  is  the  valuation  of  the 
property  devoted  to  the  public  uses,  upon  which  the  company  is  entitled  to  earn  a 
return.  That  valuation  ($608,000)  must  now  be  considered.  It  was  made  up  by  adding 
to  the  ajfpraisement,  in  minute  detail  of  all  the  tangible  i^operty^  the  mm  offlOfOOO/or 
**  organization  J  proTnotion,  etc.,''  and  f  60 ,000  for  *' going  concern.'*  The  latter  sum 
weunderstand  to  be  an  expression  of  the  adaed  value  of  the  plant  as  a  whole  over 
the  sum  of  the  values  of  its  component  parts,  which  is  attached  to  it  because  it  is  in 
active  and  successful  operation  and  earning  a  return.  We  express  no  opinion  as  to 
the  propriety  of  includinc;  these  two  items  in  the  valuation  of  the  plant,  for  the  pur- 
pose for  which  it  is  valued  in  this  case,  but  leave  that  question  to  be  considered  wnen 
It  necessarily  arises.  We  assume,  without  dedding,  that  these  items  were  properly 
added  in  this  case.  The  value  of  the  tangible  property  found  by  the  master  is,  of  course, 
f608,000  lessened  by  flOflOO^  the  value  attributed  to  the  intangible  property,  making 
fSSSfiOO. 
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63d  congress, 
2d  Sbssion. 


H.R.  16053. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 

August  5,  1914. 

Read  twice  and  referred  to  the  Committee  on  Commerce. 


AN  ACT 


To  amend  an  Act  entitled  ''An  Act  to  regulate  the  construction  of 
dams  across  navigable  waters/'  approved  June  twenty-first, 
nineteen  hundred  and  six,  as  amended  by  the  Act  approved 
June  twenty-third,  nineteen  himdred  and  ten. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  (he  United  States  of  America  in  Congress  assembled, 

3  That  the  Act  entitled  "An  Act  to  regulate  the  construction 

4  of  dams  across  navigable  waters,"  approved  June  twenty- 
.  6  tliird,  nineteen  hundred  and  ten,  be,  and  the  same  is  hereby, 

6  amended  to  read  as  follows: 

7  ''Section  1.  That  when  consent  or  authority  has  been 

8  or  may  hereafter  be  granted  by  Congress,  either  directly  or 

9  indirectly  through  any  duly  authorized  official  or  officials  of 
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1  the  United  States,  to  any  persons  to  construct  and  maintain 

2  a  dam  for  water  power  or  other  purpose  across  or  in  any  of 

3  the  navigable  waters  of  the  United  States,  such  dam  shall 

4  not  be  built  or  conmienced  until  the  plans  and  specifications 

5  for  such  dam  and  all  accessory  works,  together  with  such 

6  drawings  oi  the  proposed  construction  and  such  map  of  the 

7  proposed  location  as  may  be  required  for  a  full  understanding 

8  of  the  subject,  have  been  submitted  to  the  Secretary  of  War 

9  and  the  Chief  of  Engineers  for  their  approval,  nor  until  they 

10  shall  have  approved  such  plans  and  specifications  and  the 

11  location  of  such  dam  and  accessory  works;  and  after  such 

12  approval  it  shall  not  be  lawful  to  deviate  from  such  plans 

13  or  specifications  either  before  or  after  completion  of  the 

14  structure  unless  the  modification  of  such  plans  or  specifica- 

15  tions  has  previously  been  submitted  to  and  received  the 

16  approval  of  the  Secretary  of  War  and  the  Chief  of  Engineers. 

17  Such  plans,  specifications,  and  drawings  shall  be  submitted 

18  within  two  years  after  the  date  of  the  approval  of  the  Act 

19  authorizing  the  construction. 

20  ''Ssa  2.  That  as  a  part  of  such  approval  such  condi- 

21  tions  and  stipulations  may  be  imposed  as  the  Secretary  of 

22  War  and  the  Chief  of  Engineers  may  deem  necessary  to  pro- 

23  tect  the  present  and  future  interests  of  the  United  States, 

24  which  may  include  the  condition  that  the  persons  construct- 

25  ing  or  maintaining  such  dam  shall  construct,  maintain,  and 

C2) 
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1  operate  in  connection  therewith,  without  expense  to  the 

2  United  States,  a  lock  or  locks,  booms,  sluices,  or  any  other 

3  structure  or  structiures  which  the  Secretary  of  War  and  the 

4  Chief  of  Engineers  or  Congress  at  any  time  may  deem  neces- 

5  sary  in  the  interests  of  navigation,  in  accordance  with  such 

6  plans  as  they  may  approve;  and  also  that  whenever  Con- 

7  gress  shall  deem  such  facilities  necessary,  the  persons  owning 

8  such  dam  shall  convey  to  the  United  States,  free  of  cost,  title 

9  to  such  land  as  may  be  required  for  such  constructions  and 

10  approaches,  and  shall  grant  to  the  United  States  free  water 

11  power  or  power  generated  from  water  power  for  building 

12  and  operating  such  constructions   at  the  discretion  of  the 

13  Secretary  of  War  and  Chief  of  Engineers,  may  be  required 

14  to  maintain  and  operate  such  lock  without  expense  to  the 

15  United  States.    The  Secretary  of  War  may  provide,  as  a 

16  condition  of  such  approval,  for  the  payment  to  the  United 

17  States  of  reasonable  annual  charges  for  the  benefits  that 

18  accrue  to  the  grantee  by  the  authority  given  imder  this  Act, 

19  and  at  the  end  of  twenty  years  and  every  ten  years  thereafter 

20  the  Secretary  of  War  may  readjust  the  annual  charges  as  may 

21  then  be  just  and  reasonable. 

22  ''Sbo.  3.  That  as  a  pare  of  said  approval  the  Secretary 

23  of  War  and  the  Chief  of  Engineers  shall  require  that  the 

24  plans,  specifications,  and  location  for  any  dam  shall  be  such 
26  as  shall  be  best  adapted  to  a  comprehensive  plan  for  the 

(8) 
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1  improyement  of  the  waterway  in  question  for  the  uses  of 

2  navigation  and  for  the  full  development  of  its  water  power 

3  and  for  other  beneficial  public  purposes,  and  best  adapted  to 

4  conserve  and  utilize,  in  the  interests  of  navigation  and  water- 

5  power  development,  the  water  resources  of  the  r^on. 

6  '^Sbo.  4.  That  as  a  part  of  the  conditions  and  stipula- 

7  tions  such  approval  shall  provide — 

8  "(a)   For  reimbursement  to  the  United  States  of  all 

9  expenses  incurred  by  the  United  States  with  reference  to  the 

10  project,  including  the  cost  of  any  investigation  necessary  for 

1 1  the  approval  of  the  plans  as  heretofore  provided,  and  for  such 

12  supervision  of  construction  as  may  be  necessary  in  the 

13  interest  of  the  United  States. 

14  "  G))  For  the  payment  to  the  United  States  of  reason- 

15  able  charges  for  the  benefits  which  may  accrue  to  such 

16  project  through  the  construction,  operation,  and  mainte- 

17  nance,  in  and  about  such  streams,  by  the  United  States  of 

18  headwater  improvements  of  every  kind,  nature,  and  descrip- 

19  tion,  including  storage  reservoirs  or  forested  watersheds  or 

20  land  owned,  located,  or  reserved  by  the  United  States  at  the 

21  headwaters  of  any  navigable  stream  for  the  development, 

22  improvement,  or  preservation  of  navigation  in  such  stream 

23  in  which  such  dam  may  be  located.    Such  charges  shall  be 

24  fixed  from  time  to  time  by  the  Secretary  of  War  and  Chief 

25  of    EngineeiB,  -based    upon    a   reasonable    compensation 

(4) 
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1  equitably  apportioned  among  the  grantee  and  others  similarly 

2  situated  upon  the  same  stream  receiving  benefits  by  reason  of 

3  increase  of  flow  past  their  water-power  structures  artificially 

4  caused  by  such  headwater  improvements,  the  total  charges  to 

5  all  such  beneficiaries  from  any  such  headwater  improvement 

6  not  to  exceed  in  any  one  year  an  amoimt  equal  to  five  per 

7  centimi  of  the  total  investment  cost,  in  addition  to  the  neces- 

8  sary  annual  expense  of  the  operation  of  such  headwater 

9  improvement. 

10  "(c)  That  in  the  construction,  maintenance,  and  opera- 

11  tion  of  any  project  under  this  Act  for  the  promotion  of  navi- 

12  gation,  the  grantee  may,  with  the  consent  of  the  Secretary  of 

13  War,  use  and  occupy,  when  necessary  for  carrying  out  the 

14  project,  lands  acquired  by  the  United  States  through  pur- 

15  chase  or  condemnation  and  auy  part  of  the  public  lands  with- 

16  drawn  by  the  President  from  entry  or  disposition  for  the 

17  sole  purpose  of  promoting  navigation,  which  the  President 

18  may  do,  as  provided  in  the  Act  entitled  'An  Act  to  authorize 

19  the  President  of  the  United  States  to  make  withdrawal  of 

20  public  lands  in  certain  cases,'  approved  Jime  twenty-fifth, 

21  nineteen  hundred  and  ten.    For  any  of  such  lands  so  used 

22  the  grantee  shall  pay  to  the  United  States  such  charges  as 

23  may  be  fixed  by  the  Secretary  of  War. 

24  "(d)  For  the  payment  or  securing  the  payment  to  the 

25  United  States  of  such  sums  and  in  such  manner  as  the 

(5) 


Google 


Digitized  by  V^OOQ 


26  DEVELOPMENT  OF  WATER  POWER, 

1  Secretary  of  War  and  the  Chief  of  Engineers  may  deem 

2  reasonable  and  just  substantially  to  restore  conditions  upon 

3  such  stream  as  to  navigability^  existing  at  the  time  of  such 

4  approval,  whenever  the  Secretary  of  War  and  the  Chief  of 

5  Engineers  shall  determine  that  navigation  has  been  injured 

6  by  reason  of  the  construction,  maintenance,  and  operation  of 

7  such  dam  and  its  accessory  works. 

8  '*Sec.  5.  That    the    right    is    hereby    reserved    to    the 

9  United  States  to  construct,  maintain,  and  operate,  in  con- 

10  nection  with  any  dam  built  in  accordance  with  the  provisions 

11  of  this  Act,  a  suitable  lock  or  locks,  booms,  sluices,  or  any 

12  other  structures  for  navigation  purposes,  and  the  operation  of 

13  navigation  facilities  which  shall  be  constructed  as  a  part  of  or 

14  in  connection  with  any  dam  built  under  the  provisions  of 
16  this  Act,  whether  at  the  expense  of  such  grantee  or  of 

16  the  United  States,  shall  at  all  times  be  subject  to  such 

17  reasonable  rules  and  regulations  in  the  interest  of  navigation, 

18  including  the  control  of  the  level  of  the  pool  caused  by 

19  any  such  dam,  as  shall  be  made  by  the  Secretary  of  War 

20  and  Chief  of  Engineers,  and  in  the  use  and  operation  of  such 

21  navigation  facilities  the  interests  of  navigation  shall  be  para- 

22  mount  to  the  uses  of  such  dam  by  such  grantee  for  power 

23  purposes.     Such   rules   and   regulations   may   include   the 

24  maintenance  and  operation  by  such  grantee,  at  its  own 

25  expense,  of  such  lights  and  other  signals  as  may  be  directed 

(6) 
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1  by  the  Secretary  of  War  and  Chief  of  Engineers  and  such 

2  fishways  as  shall  be  prescribed  by  the  Secretary  of  Com- 

3  merce,  and  for  failure  to  comply  with  any  such  rule  or 

4  regulation  such  grantee  shall  be  deemed  guilty  of  a  misde- 
6  meaner,  and  upon  conviction  thereof  shall  be  subject  to  a 

6  fine  of  not  less  than  $500  for  each  month's  default,  in  addition 

7  to  other  penalties  herein  prescribed  or  provided  by  law. 

8  "Sec.  6.  That   the  persons   constructing,   maintaining, 

9  or  operating  any  dam  or  appurtenant  or  accessory  works,  in 

10  accordance  with  the  provisions  of  this  Act,  shall  be  liable 

11  for  any  damage  that  may  be  inflicted  thereby  upon  private 

12  property,  either  by  overflow  or  otherwise. 

13  "Sec.  7.  That  any  grantee  who  shall  fail  or  refuse  to 

14  comply  with  the  lawful  order  of  the  Secretary  of  War,  made 

15  in  accordance  with  the  provisions  of  this  Act,  shall  be  deemed 

16  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 

17  punished  by  a  fine  not  exceeding  $1,000,  and  every  month 

18  such  grantee  shall  remain  in  default  shaU  be  deemed  a  new 

19  offense  and  subject  such  grantee  to  additional  penalties 

20  therefor;  and  in  addition  to  said  penalties  the  Attorney 

21  General  may,  on  request  of  the  Secretary  of  War,  institute 

22  proper  proceedings  in  the  district  court  of  the  United  States 

23  in  the  district  in  which  such  structure  or  any  of  its  accessory 

24  works  may,  in  whole  or  in  part,  exist,  for  the  purpose  of 
26  having  such  violation  stopped  by  injunction,  mandamus,  or 
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1  other  process;  and  any  such  district  court  shall  have  Juris- 

2  diction  over  all  such  proceedings  and  shall  have  the  power  to 

3  make  and  enforce  all  writs,  orders,  and  decrees  necessary  to 

4  compel  the  compliance  with  the  requirements  of  this  Act  and 
6  the  lawful  orders  of  the  Secretary  of  War  and  the  perf orm- 

6  ance  of  any  condition  or  stipulation  imposed  under  the  pro- 

7  visions  of  this  Act;  and  if  the  unlawful  maintenance  and 

8  operation  are  shown  to  be  such  as  shall  require  a  revoca- 

9  tion  of  all  rights  and  privileges  held  under  authority  of  this 

10  Act,  the  court  may  decree  such  revocation.    In  case  of  such  a 

11  decree,  the  court  may  wind  up  the  business  of  such  grantee 

12  conducted  under  the  rights  in  question,  and  may  declare  such 

13  dam  and  accessory  works  to  be  an  unreasonable  obstruction 

14  to  navigation  and  cause  their  removal  at  the  expense  of  the 
16  grantee  owning  or  controlling  the  same,  except  when  the 

16  United  States  has  been  previously  reimbursed  for  such  re- 

17  moval,  or  may  provide  for  the  sale  of  the  dam  and  all 

18  accessory  and  appurtenant  works  constructed  under  au- 

19  thority  of  this  Act  for  the  further  development  of  water 

20  power,  and  may  make  and  enforce  such  other  and  further 

21  orders  and  decrees  as  equity  demands;  and  in  case  of  such 

22  a  sale  for  the  further  development  of  water  power  the 

23  vendee  shall  take  the  rights  and  privileges  and  shall  per- 

24  form  the  duties  which  belonged  to  the  previous  grantee,  and 
26  shall  assume  such  outstanding  obligations  and  liabilities  aria- 

(8) 
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1  ing  out  of  the  maintenance  and  operation  of  said  dam  and 

2  accessory  works  for  power  purposes  as  the  court  may  deem 
8  equitable  in  the  premises. 

4        ''Seo.  8.  That  no  rights  granted  under  the  provisions 

6  of  this  Act  and  no  property  or  project  installed  and  operated 

6  under  the  provisions  or  benefits  of  this  Act  shall  be  assigned 

7  or  transferred  except  upon  the  written  consent  of  the  Sec- 

8  retary  of  War,  except  by  trust  deed  or  mortgage  issued  for 
0  the  purpose  of  financing  the  business  of  such  owner,  and 

10  any  successor  or  assign  of  such  property  or  project  or  of 

11  any  rights  accruing  hereunder,  whether  by  voluntary  trans- 

12  fer,  judicial  sale,  or  foreclosure  sale  or  otherwise,  shall  be 

13  subject  to  all  the  conditions  of  the  approval  imder  which 

14  such  rights  are  held,  and  also  subject  to  all  the  provisions 

15  and  conditions  of  this  Act  to  the  same  extent  as  thou^ 

16  such  successor  or  assign  were  the  original  owner  hereunder. 

17  ''Seo.  9.  That  the  rights  granted  herein  shall  continue 

18  for  a  period  of  fifty  years  from  and  after  the  date  of  the 

19  original  approval,  unless  sooner  revoked  or  forfeited  as  pro- 

20  vided  for  in  this  Act. 

21  ''Seo.  10.  That  upon  not  less  than  two  years'  notice 

22  prior  to  the  expiration  of  any  grant  made  hereunder,  and  at 

23  any  time  after  the  expiration  of  such  grant,  upon  six  months' 

24  noticCi  the  United  States,  or  any  person  authorized  by  Con- 
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1  gress,  shall  have  the  right  to  take  over  all  of  the  property 

2  of  the  grantee  necessary  and  useful  for  the  generation,  trans- 

3  mission;  or  distribution  of  power.    Such  property  shall  in- 

4  elude  the  lands  or  interests  in  lands  acquired  or  used  for 

5  the  purposes  of  the  development  and  transmission  of  power, 

6  the  dam  and  other  structures,  and  the  equipment  necessary 

7  and  useful  for  the  generation  of  power,  and  the  transmission 

8  system  from  generation  plant  to  initial  points  of  distribution, 

9  and  the  lock  or  locks  or  other  aids  to  navigation,  but  shall 

10  not  include  any  other  property  whatsoever.    Before  taking 

11  possession  the  United  States  or  the  person  authorized  by 

12  Congress  shall  pay  therefor  (first)  the  actual  cost  to  the 

13  grantee  of  lands  or  any  interests  therein  purchased  and  used 

14  by  the  grantee  in  the  generation  and  distribution  of  power, 
16  and  (second)  the  fair  value  of  the  other  properties  taken 

16  over,  together  with  the  cost  to  the  grantee  of  the  lock  or  locks 

17  or  other  aids  to  navigation  and  all  other  capital  expenditures 

18  required  by  the  United  States  in  assuming  all  contracts  for 

19  electrical  energy  extending  beyond  the  granting  period  which 

20  have  had  or  may  have  the  approval  of  the  Secretary  of  War, 

21  and  which  were  entered  into  in  good  faith  and  at  areasona- 

22  ble  rate.   The  actual  cost  of  lands  or  interests  therein  and  the 

23  fair  value  of  other  property  shall  be  determined  by  agree- 

24  ment  between  the  Secretary  of  War  and  the  owners  of  such 
26  property,  and  in  the  event  of  their  failure  to  agree  then  by 
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1  proceedings  instituted  by  the  United  States,  or  by  the  per- 

2  son  authorized  by  the  United  States,  in  the  district  court 

3  of  the  United  States  within  which  any  portion  of  such  dam 

4  may  be  located. 

5  ''In  determining  the  fair  value  of  the  property  other  than 

6  lands  or  interests  in   ands  allowance  shall  be  made  for  de- 

7  terioration,  if  any,  of  the  existing  structures  and  transmission 

8  lines,  and  no  value  shall  be  claimed  or  allowed  for  the  rights 

9  hereby  granted,  for  good  will,  going  concern,  profit  in  pend- 

10  ing  contracts  for  electrical  energy  or  for  other  conditions  of 

11  current  or  prospective  business  or  for  any  other  intangible 

12  element. 

13  ''Sbo.  11.  That  in  all  cases  where  the  electric  current 

14  generated  from  or  by  any  of  the  projects  provided  for  in  this 

15  Act,  including  leases  under  section  fourteen  hereof,  shall 

16  enter  into  interstate  or  foreign  commerce,  the  rates,  charges, 

17  and  service  for  the  same  to  the  consumers  thereof  shall  be  just 

18  and  reasonable,  and  every  unjust  and  unreasonable  and  un- 

19  duly  discriminatory  chaise,  rate,  or  service  therefor  is  hereby 

20  prohibited  and  declared  to   be  illegal;  and  whenever  the 

21  Secretary  of  War  shall  be  of  the  opinion  that  the  rates  or 

22  charges  demanded  or  collected  on  the  service  rendered  for 

23  such  electric  current  are  unjust,  unreasonable,  or  unduly  dis- 

24  criminatory,  upon  complaint  made  therefor  and  full  hearing 

25  thereon,  the  Secretary  of  War  is  hereby  authorized  and  em- 
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1  powered  to  determine  and  prescribe  what  shall  be  the  just 

2  and  reasonable  rates  and  charges  therefor  to  be  observed  as 

3  the  maximum  to  be  charged  and  the  service  to  be  rendered; 

4  and  in  case  of  the  violation  of  any  such  order  of  the  Secretary 
6  of  War  the  provisions  of  this  Act  relative  to  forfeiture  and 

6  failure  to  comply  shall  apply.    That  in  the  valuation  for 

7  rate-making  purposes  of  the  property  existing  under  said 

8  approval  of  the  project  there  may  be  considered  any  lock 

9  or  locks;  or  other  aids  to  navigation,  and  all  other  capital 

10  expenditures  required  by  the  United  States,  but  no  value 

11  shall  be  claimed  or  allowed  for  the  rights  hereby  granted  for 

12  good  will,  going  concern,  or  any  other  intangible  value. 

13  "The    Secretary    of    War    is    further    authorized    and 

14  directed  to  include  among  the  conditions  for  his  approval  of 

15  any  plans  or  any  project  herein  provided,  including  leases 

16  under  section  fourteen  hereof,   as  an  express  condition 

17  thereof,  a  clause  reserving  to  the  Secretary  of  War  the 

18  same  rights,  powers,  and  duties  set  forth  in  this  section, 

19  together  with  the  same  penalty  for  violation  thereof:  Pro- 

20  videdj  That  whenever  the  State  in  which  such  current  shall 

21  be  used  shall  have  provided  by  law  adequate  regulation  for 

22  rates,  charges,  and  service  to  the  consumers  for  such  electric 

23  current  and  such  regulation  shall  not  be  unduly  discrimina- 

24  tory  or  unjust  against  the  service  or  charges  in  any  other 

25  State  arising  from  the  use  of  the  power  from  the  same 

(12) 
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1  project,  and  such  facts  shall  be  established  to  the  satisfaction 

2  of  the  Secretary  of  War,  then  in  such  case  the  provisions  of 

3  this  section  shall  not  apply  to  the  rates,  charges,  and  service 

4  in  and  for  such  State. 

5  ''That,  except  upon  the  written  consent  of  the  Secretary 

6  of  War,  no  sale  or  dehvery  of  power  shall  be  made  to  a  dis- 

7  tributing  company,  except  in  case  of  an  emergency. 

8  *'Th0  Secretary  of  War  shall  have  the  right  to  provide 
0  rules  and  regulations  for  uniform  accounting,  to  examine  all 

10  books  and  accounts  of  grantees  under  the  terms  of  this  Act, 

11  to  require  them  to  submit  statements,  representations  or 

12  reports,  annual  or  special,  including  full  information  as  to 

13  assets  and  liabilities,  capitalization,  cost  of  project,  cost  of 

14  operation,  the  production,  use,  transmission  and  sale  of 

15  power.    All  such  statements,  representations  and  reports 

16  shall  be  upon  oath  unless  otherwise  specified,  and  in  such 

17  form  and  on  such  blanks  as  the  Secretary  of  War  may 

18  require,  and  any  person  making  any  false  entry,  statement, 

19  representation  or  report  under  oath  shall  be  subject  to  pun- 

20  ishment  as  for  perjury. 

21  *'Seo.  12.  That  the  grantee  shall  commence  the  con- 

22  struction  of  the  dam  and  accessory  works  within  one  year 

23  from  the  date  of  the  approval  herein  provided,  and  shall 

24  thereafter,  in  good  faith  and  with  due  diligence,  prosecute 

25  such  construction,  and  shaU,  within  the  further  term  of  three 

(13) 


Digitized  by  VjOOQ  IC 


34  DEVELOPMENT   OP   WATER  POWER. 

1  years,  complete  the  dam  and  afterwards  shall,  withm  such 

2  times  as  the  Secretary  of  War  and  the  Chief  of  Engineers 

3  shall  prescribe,  put  in  commercial  operation  such  part  of  the 

4  ultimate  development  as  the  Secretary  of  War  and  the  Chief 

5  of  Engineers  shall  deem  necessary  to  supply  the  reasonable 

6  needs  of  the  then  available  market,  and  shaU,  from  time  to 

7  time  thereafter,  construct  such  portion  of  the  balance  of  such 

8  ultimate  development  as  said  Secretary  of  War  and  Chief  of 

9  Engineei*s  may  direct  and  within  the  time  specified  by  said 

10  Secretary  of  War  and  Chief  of  Engineers  so  as  to  supply 

11  adequately  the  reasonable  market  demands  imtil  such  ulti- 

12  mate  development  shall  be  completed :  and  extensions  of  the 

13  periods  herein  specified,  not  to  exceed  two  years,  may  be 

14  granted  by  the  Secretary  of  War,  on  recommendation  of  the 

15  Chief  of  Engineers,  when,  in  his  judgment,  the  public  interest 

16  will  be  promoted  thereby.     In  case  the  grantee  shall  not 

17  commence  actual  construction  within  the  time  herein  pre- 

18  scribed,  or  as  extended  by  the  Secretary  of  War,  then  the 

19  authority  as  to  such  grantee  shall  terminate,  and  in  case  any 

20  dam  and  accessory  works  be  not  completed  within  the  time 

21  herein  specified  or  extended  as  herein  provided,  then  the  At- 

22  tomey  General,  upon  the  request  of  the  Secretary  of  War, 

23  shall  institute  proper  proceedings  in  the  proper  district  court 

24  of  the  United  States  for  the  revocation  of  said  authority,  the 

25  sale  of  the  works  constructed,  and  such  other  equitable  reUef 
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1  as  the  case  may  demand,  as  provided  for  in  section  seven  of 

2  this  Act. 

3  ''Seo.  13.  That  the  right  to  alter,  amend,  or  repeal  this 

4  Act  is  hereby  expressly  reserved  as  to  any  and  all  dams 

5  which  may  be  authorized  in  accordance  with  the  provisions 

6  of  this  Act.     In  such  case  the  United  States  shall  incur 

7  no  Uability  for  the  alteration,  amendment,  or  repeal  thereof 

8  to  the  owner  or  owners  or  any  other  persons  interested  in 

9  such  dam. 

10  '*Seo.  14.  That  the  Secretary  of  War  be,   and  he  is 

11  hereby,  authorized  to  enter  into  leases  for  the  use  of  surplus 

12  water  and  water  power  generated  at  dams  and  works  con- 

13  structed  wholly  or  in  part  by  the  United  States  in  the  inter- 

14  ests  of  navigation  at  such  rates,  on  such  terms  and  con- 

15  ditions,  and  for  such  periods  of  time  not  to  exceed  fifty  years, 

16  and  with  such  provision  for  the  periodical  readjustment  of 

17  rentals  as  may  seem  to  him  just,  equitable,  and  expedient, 

18  subject,  however,  to  the  provisions  of  this  Act  governing 

19  the  authorization,  maintenance,   and  operation  of  power 

20  plants  and  to  all  regulations  governing  the  use  and  dispo-  . 

21  sition  of  the  power,  so  far  as  the  same  may  be  appUcable; 

22  and  all  such  leases,  the  parties  thereto,  and  the  terms  and 

23  conditions  thereof,  shall  be  reported  annually  to  Congress: 

24  Provided,  That  said  Secretary  of  War,  in  making  such  leases, 
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1  shall  give  preference  to  any  municipal  corporation  or  other 

2  public  corporation  not  operated  for  private  profit. 

3  "Seo.  15.  That  no  rights  or  privileges  granted  under  this 

4  Act  and  no  works  constructed,  maintained,  and  operated 
6  under  the  provisions  of  this  Act  shall  be  owned,  trusteed, 

6  or  controlled  by  any  device  or  in  any  manner  so  that  they 

7  may  form  a  part  of,  or  in  any  manner  eflFect,  a  combination 

8  in  the  form  of  an  unlawful  trust  or  form  the  subject  of  an 

9  unlawful  contract  or  conspiracy  to  limit  the  output  of  electric 

10  energy  or  in  restraint  of  the  generation,  sale,  or  distribution 

11  of  electric  energy,  or  the  exercise  of  any  other  business 

12  contemplated:    Provided,  however.  That  it  shall  be  lawful 

13  under  the  approval  of  the  Secretary  of  War  for  different 

14  grantees  to  exchange  and  interchange  currents,  to  assist  one 

15  another  whenever  necessary,  by  supplementing  the  currents 

16  or  power,  and  enable  any  grantee  to  secure  assistance  to 

17  carry  on  the  business  and  supply  his  customers,  accounting 

18  therefor  and  paying  therefor  under  regulations  to  be  pre- 

19  scribed  by  the  Secretary  of  War. 

20  "In  no  case  shall  such  an  arrangement  be  permitted 

21  to  raise  the  price,  render  unjust  or  unfair  any  practice,  work, 

22  or  discrimination,  or  operate  in  restraint  of  trade. 

23  "If   any  grantee   shall   violate   the   provisions   of    this 

24  section  it  shall  forfeit  all  rights  aod  privileges  conferred  by 

25  this  Act. 

(16) 


Digitized  by  VjOOQ  IC 


DBVBLOPMBNT  OP   WATBB  POWER.  37 

1  '^Sbo.  16.  That  the  word  'persons'  as  used  in  this  Act 

2  shall  be  construed  to  import  both  the  singular  and  the  plural, 

3  as  the  case  demands;  and  shall  include  corporations^  con^ 

4  panies;  and  associations.    The  word  'dam'  as  used  in  this 

5  Act  shall  be  construed  to  import  both  the  singular  and 

6  plural;  as  the  case  demands. 

7  ''Seo.  17.  That  all  of  the  provisions  in  sections  two, 

8  three,  foiur,  five,  nine,  ten,  eleven;  and  fifteen  of  this  Act 
0  fixing  conditions  of  the  consent  of  Congress  and  regulating 

10  practices  and  charges  between  the  grantees  and  their  cus- 

11  tomers  for  the  construction,  maintenance,  and  operation  of 

12  dams  in  the  navigable  waters  of  the  United  States  shall 

13  apply  alike  to  all  existing  enterprises  in  operation  or  pre- 

14  viously  authorized  in  the  navigable  waters  of  the  United 

15  States  in  which  the  approval  and  supervision  of  the  Secretary 

16  of  War  and  Chief  of  Engineers  are  required,  as  well  as  to 

17  new  projects  in  the  navigable  waters  of  the  United  States 

18  for  which  the  consent  of  Congress  may  hereafter  be  granted, 

19  in  the  construction,  maintenance,  and  operation  of  which  the 

20  approval  and  supervision  of  the  Secretary  of  War  and  Chief 

21  of  Engineers  shall  be  required.    All  conflicting  provisions 

22  contained  in  any  previous  Act  of  Congress  granting  consent 

23  for  the  construction,  maintenance,  and  operation  of  any 

24  dam  in  the  navigable  waters  of  the  United  States  in  the 
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1  construction,  maintenance,  and  operation  of  which  the  ap- 

2  proY al  and  supervision  of  the  Secretary  of  War  and  the  Chief 

3  of  Engineers  were  required  are  hereby  repealed,  and  all 

4  such  previous  authorizations  are  so  altered,  amended,  and 
6  modified  hereby  as  to  conform  to  all  the  conditions  and  pro- 

6  visions  in  said  sections  two,  three,  four,  five,  nine,  ten, 

7  eleven,  and  fifteen  of  this  Act. 

8  ''Sec.   18.  That  the  provisions  of  this  Act  shall  not 
0    apply  to  irrigation  or  power  dams  or  grants  to  municipal 

10  corp<»rations  affecting  the  use  of  water  or  water  power  for 

11  municipal  purposes,  or  other  projects  under  the  jurisdiction 

12  of  the  Secretary  of  the  Interior  or  the  Secretary  of  Agricul- 

13  ture  upon  the  public  lands  of  the  United  States.'' 

Passed  the  House  of  Representatives  August  4, 1014. 

Attest:  SoTTTH  Trimble, 

OUrJc. 

By  D.  K.  Hempstead, 

Enrolling  Clerk. 
(18) 
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BBPOBTBD  BY  MB.  FLBTGHBB. 

Ik  the  Senate  of  the  United  States, 
August  £6  {calendar  day,  September  2),  1914- 
Resolved,  That  the  manuscript  submitted  by  the  Senator  from 
Washington,  Mr.  Jones,  on  June  8.  1914,  entitled  ''Rural  credit  in 
Germany,  an  address  bj  Hon.  Ralph  Metcalf,  of  Washington,''  be 
printed  as  a  Senate  document. 
Attest: 

James  M.  Baker,  Seenetary. 
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JAMES    J.    hill's    STABTLINO    WARNING — ^ARE    WE    FAOINO    A    FOOD 

famine! 

Six  years  ago^  speaking  at  a  banquet  in  his  honor  in  Tacoma, 
James  J.  EQll  said  something  like  this:  "Tacoma  has  a  fine  harbor, 
one  of  the  finest  in  the  world.  But  of  what  value  is  a  harbor  without 
commerce  ?  In  10  years  there  will  not  be  a  ship  sail  out  of  this  harbor 
to  cross  the  ocean.  We  shall  have  no  flour  and  grain  to  ship;  we 
shall  be  importing  wheat.  And  in  25  years  we  shall  face  a  nation- 
wide famine."  "mis,  from  a  close  student  of  agricultural  conditions, 
is  a  startling  warning.    Mr.  Hill  repeated  it  many  times,  at  many 

{>laces.  He  pointed  out  that  American  methods  of  farming,  which 
or  generations  have  meant  wasteful  destruction  of  the  sou,  would 
force  us,  as  population  increased,  to  look  abroad  for  food  and  that 
the  manufactures  which  we  need  to  exchange  for  foreign  food  soon 
would  be  crippled  by  increasing  cost  due  to  rapid  exhaustion  of  our 
coal,  iron,  and  timber.  Sir  Horace  Plunkett,  perhaps  the  leader  of 
agricultural  thought  among  English-speaking  people,  calb  this 
"one  of  the  most  important  speeches  ever  delivered  by  a  public 
man  upon  a  great  public  issue."  It  hardly  created  a  ripple  upon  the 
placid  surface  of  our  self-complacency  until  the  constantfy  increasing 
cost  of  living  compelled  attention.  It  is  just  be^nning  to  sink  in. 
Thinking  men  are  oeginning  to  realize  that  we  really  have  a  problem 
to  solve  and  it  is  for  the  sound  common  sense  of  the  Nation  to  weigh 
Mr.  Hill's  warning.  Are  we  facing  a  food  famine?  Are  we  away 
behind  the  rest  of  the  world  in  agriculture  f  Tlien  what  is  the  cause 
and  what  is  the  remedy! 

OBEAT  DEOBEASS  IN   FOOD  ANIMALS — ^BG€N3   FROM   CHINA. 

These  are  the  facts:  Our  population  increased  21  per  cent  in  the 
last  census  period;  our  gram  production  increased  1.8  per  cent. 
Our  beef  cattle  decreased  from  50,000,000  in  1907  to  30,000,000  in 
1913,  nearly  one-half  in  six  years,  and  our  mutton  sheep  decreased 
2,000,000.  A  bulletin  issued  m  Feoruary  by  the  Department  of  Agri- 
culture shows  that  in  the  three  years  since  the  1910  census  our  food 
animals  have  decreased  7,350,000,  while  our  population  has  increased 
about  7,000,000.  In  1904  we  were  exporting  $150,000,000  of  beef. 
To-day  we  are  importing  beef,  mutton,  poultry,  and  dairy  products, 

?*ain,  and  even  vegetables.  New  Zealand  mutton  and  butter  in 
acoma;  ^gs  from  China  in  Seattle.  In  one  day  900,000  pounds  of 
Argentine  beef  were  received  in  Washington  City,  the  Capital  of  the 
Nation,  that  should  be  the  granary  of  the  world. 
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THE  CONDITIONS  BEAL  BUT  THE  CONCLUSIONS  UNWABBANTED — 
DIYEBSIFTINO  AOBICULTUBE  DOES  NOT  NECESSABILT  AUOUB 
FAMINE. 

These  things  are  true.  Magazine  and  newspaper  writers  are 
drawing  a  good  many  unwarranted  conclusions  from  them.  Because 
our  beef  cattle  decreased  nearly  half  in  the  last  six  years  does  not 
mean  that  beef  cattle  will  be  as  extinct  as  the  buffalo  in  another  six 

?'ears,  nor  does  the  fact  that  consumers  increased  twelve  times  as 
ast  as  grain  production  mean  that  we  are  all  going  to  starve  to  death. 
Because  the  great  free  ranges  of  the  Northwest  are  no  longer  free 
and  unfenced,  because  cattle  and  sheep  must  now  be  fed  and  cared 
for  in  some  measure,  and  in  increasing  measure  as  population  thickens, 
because  the  first  wonderful  crops  of  the  soil  that  nature  had  been 
enriching  for  ages  have  been  garnered  and  the  farmers  are  diverting 
part  of  uieir  g;rain  acreage  to  orchard  and  vinevard,  sugar  beets  and 
garden  truck,  is  not  proof  positive  that  Mr.  Hilrs  nation-wide  famine 
IS  at  hand.  It  is  true  that  every  nation  in  Europe,  except  Russia, 
raises  twice  as  much  per  acre  upon  land  that  had  been  tilled  for 
centuries  before  Columbus  set  foot  on  this  continent  as  we  do  on 
virgin  soil.  But  because  neither  the  American  farmer  nor  his  wife, 
small  children  nor  mother-in-law,  nor  his  man  servant,  nor  his  maid 
servant,  nor  his  ox,  nor  his  ass,  nor  anything  that  is  his  will  toil  16 
hours  a  day,  year  in  and  year  out,  does  not  necessarily  prove  that  we 
have  yet  to  learn  the  first  principles  of  agriculture. 

AMEBICA   BECOMING  A   POOD-IMPOBTING  NATION. 

On  the  other  hand,  this  transformation  from  the  greatest  of  food- 
exporting  nations  to  a  food-importing  nation  is  enough  to  make  us 
sit  up  and  take  notice,  especially  when  we  are  reminded  that  Germany, 
with  an  area  not  nearly  as  large  as  Texas  and  little  larger  than  Mon- 
tana, produces  95  per  cent  of  the  food  for  a  population  seven-ninths 
as  large  as  that  of  the  United  States.  On  the  German  basis,  Wash- 
in^n,  Oregon,  and  California  could  feed  the  whole  country.  And 
it  IS  well  to  remember  that  that  nation  occupies  the  best  position 
among  the  nations  of  the  world  that  not  only  feeds  its  own  people 
but  produces  a  surplus  of  food  and  other  necessaries  to  sell  to  the 
rest  of  the  world. 

THE  CAUSE  OP  THIS  GBEAT  CHANGE — THE  INDUSTBIAL  BEVOLUTION — 
A   SHOBT-8IGHTED   POLICY. 

No  inquiry  is  needed  for  the  cause  of  this  great  change.  It  was  the 
natural  outcome  of  American  conditions,  ambition,  and  energy.  It 
so  happened  that  coincident  with  the  American  revolution  came  the 
industrial  revolution  in  western  Europe,  extending  across  the  Atlantic. 
With  the  birth  of  the  new  Republic  came  the  dawn  of  the  new  era,  the 
era  of  steam,  of  coal,  of  iron,  of  the  factory.  The  freed  colonists,  liv- 
ing from  the  soil,  conceived  the  ideal  of  building  here  a  great  nation, 
to  oflFer  liberty  and  a  home  and  citizenship  to  the  oppressed  of  the 
world  and  work  in  developing  the  boimoless  resources  of  nature. 
Manufacturing  towns  and  cities  grew  and  more  and  more  the  farmers 
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sent  their  bovs  to  town  to  share  in  industrial  development.  The  best 
energy  and  tnought  of  the  farm  ioined  in  the  effort  to  build  up  manu- 
factures and  commerce,  to  deyelop  our  great  stores  of  coal  and  iron 
and  timber,  to  enact  legislation  devoted  to  the  fostering  of  industry — 
commercial  industry.  With  the  best  soil  and  most  productive  cli- 
mate on  earth  our  agriculture  of  course  would  take  care  of  itself  and 
must  profit  by  the  ever-increasing  market  of  town  and  city.  A  bank- 
ing system  was  created  for  business.  It  did  not  occur  to  the  farmer 
nor  to  anyone  else  that  he  needed  capital  as  well  as  the  manufacturer, 
so  the  banking  act  of  50  years  ago  actually  prohibited  loans  on  lands. 

THE    HOME    MABKBT    NO    LONGER    AVAILABLE — ^FARMINO    BECX>MBS    A 
BUSINESS — CAPITAL  NEEDEN   BY  THE  FABMBB. 

With  this  tremendous  industrial  development  came  the  multiplicity 
of  railroads  and  steamships.  The  city  and  town  no  longer  looked  to 
the  farmer  in  its  outskirts  for  its  food  supplies  -  transportation  brought 
supplies  from  South  America,  from  New  Zealand,  from  the  utter inost 
ends  of  the  earth.  The  rich,  eager  home  market  was  otherwise  sup- 
plied. Farming  became  somethmg  more  than  plowing  and  seeding 
and  harvesting  and  driving  into  town  with  a  load  of  produce.  Farm- 
ing has  become  a  business,  requiring  scientific  study  and  management 
just  as  much  as  any  other  busmess;  the  farmer's  workshop  or  factory, 
the  land,  requires  the  same  care,  the  same  conservation,  the  same 
renewing  as  does  any  other  factory.  The  marketing  of  farm  prod- 
ucts has  become  just  as  complex  and  compUcated  as  the  marketing 
of  any  other  products.  And  just  as  much  as  any  other  manufacturer 
or  business  man,  the  farmer  needs  capital^  plant  capital  for  his  land 
and  to  make  it  ready  for  the  plow;  worku:^  capital  for  his  farming 
and  marketing;  credit  capital  lor  both. 

OUB  PEOBLEMS  OF  NATIONAL  EXISTENCE  CHANGING — BESTBICTION  OF 

PEB80NAL  LIBEBTT. 

Resulting  from  this  CTeat  industrial  development  it  is  unquestion- 
ably true  that  the  problems  of  national  existence  are  changing.  We 
meet  everywhere  tne  demand  for  conservation  of  natural  resources. 
Water  powers  may  no  longer  be  seized  to  yield  a  private  revenue 
forever  oy  driving  a  few  stakes  in  the  ground  and  filine  claim  under 
the  homestead  act.  Forest  lands  have  been  very  rapialy  withdrawn 
from  private  ownership.  The  State  and  National  Governments  are 
drainmg  t^e  vast  swamp  lands,  reclaiming  the  deserts,  building  great 
dikes  and  levees  along  the  rivers.  The  foresters  ana  wardens  fight 
fire  as  our  city  poUce  fight  crime.  New  ideals  of  collective  or  com- 
munity responsifcility  for  individual  well-being  and  far-reaching  devel- 
opments 01  older  ideas  crowd  us  on  every  hand.  No  lons^er  may  a 
man  drink  from  his  polluted  weU;  the  city  fills  it  up  whether  he  will 
or  no.    His  neighbors  desire  a  sewer  and  it  is  built  in  spite  of  his 

Erotest,  and  he  must  pay  his  share  of  the  cost  and  connect  his 
ouscJiold  drain  to  it.  His  children  must  go  to  school  to  an  ever- 
increasing  age  limit  on  penalty  of  jail  sentence  if  he  fails  to  send  them. 
Countless  instances  of  this  tendency  of  the  times  occur  to  you  without 
prompting. 
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'  LEGISLATION  APPLIED  TO   BUSINESS  AND  TO  THE 
INDIVIDUAL — NOW  IMMINENT  FOE  THE  FARMEB. 

It  is  a  natural  and  wholly  legitimate  development  of  this  growinjg 
paternal,  or  perhaps  a  better  word  is  fraternal,  interference  with  pn- 
vate  rights  and  i)nvileges  that  is  setting  in  toward  the  farmer  to-day. 
The  State  is  saying  to  the  railroad,  ''Thou  shalt  not  favor  one  man 
over  another  nor  one  community  over  another.  Hiou  shalt  not 
charge  for  thy  service  over  a  fair  price,  which  we  will  set.  Thou 
shalt  pay  good  wages  and  overwork  none.  Then  and  then  only  shalt 
thy  days  be  long  on  the  land  we  the  people  have  given  thee."  And 
the  State  is  saymg  to  the  manufacturer,  "Thou  shalt  not  combine 
one  with  another  to  kill  oflF  thy  competitor  or  to  make  unfair  profits. 
Thou  shalt  not  allow  thy^  manservant  to  work  more  than  so  many 
hours  a  day  nor  thy  maidservant  to  work  anyhow  except  in  such 
manner  as  we,  thy  masters,  shall  sanction.  Thou  shalt  not  waste 
our  coal  in  smoke  to  suUy  our  fair  air,  nor  our  logs  in  cinders  to  soil 
our  front  porches.  Thou  shalt  put  to  useful  purpose  thy  waste 
products,  not  defile  our  pure  streams  nor  choke  our  fish  witn  them. 
Thou  shalt  pay  money  for  every  man  thou  dost  employ  into  our 
treasury  for  nis  care  if  he  shall  be  hurt,  lest  he  become  a  charge  upon 
the  community."  To  its  citizens  the  State  is  saying,  "Thou  shalt 
not  buy  alcoholic  liquor,  neither  shalt  thou  consume  it,  for  many  evils 
follow  drink."  Even  to  the  youth  and  maiden  who  have  chosen  to 
mate  with  one  another  the  State  is  sayiag,  "Thou  shalt  not  marry 
without  our  consent." 

So  the  State  is  going  to  say  to  the  farmer,  "Thou  shalt  not  rob  the 
fertile  soil  that  we,  the  people,  have  intrusted  to  thee.  Whatever 
of  productivity  thou  takest  from  it.  that  shalt  thou  restore.  Thou 
shalt  not  cast  precious  seed  where  tnoms  will  choke  it  or  on  shallow 
earth  where  it  will  spring  up  only  to  die."  And  this  is  only  harking 
back.  England  said  it  to  ner  farmers  when  famine  stalked  abroad 
in  1792. 

The  day  when  man  can  live  unto  himself  alone  with  "hands  off" 
to  the  world  has  passed  with  the  boundless  prairies  and  t;he  untrodden 
forests  and  the  last  frontier.  It  is  idle  to  struggle  against  the  swift 
current  of  the  times. 

TBB    FABMEB'S    POWBB    AND    HIS    DUTY    TO    DIBEOT    THE    IMPENDING 

LEGISLATION. 

Yet  it  has  been  only  the  transgressions  of  the  railroads  that  have 
forced  the  people  to  step  in  and  say  to  them,  "We  are  vour  masters" ; 
the  misdeeds  of  the  manufacturers,  thoughtless  or  selfish,  that  have 
brought  down  upon  their  heads  the  mandates  that  will  rule  them 
for  tneir  own  and  the  public  good;  the  bad  conduct  of  the  few  that 
has  forced  upon  the  citizen  the  restriction  of  his  individual  liberty; 
and  the  farmer  has  it  in  his  power  io-dBj  to  guide  and  direct  the 
impending  legislation,  and  he  owes  it  to  himseu  as  much  as  to  the 
community  that  he  shall  do  this. 
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OUR  OOYERNMBNT  ALWAYS  OONTROLLEO  BT  FARMERS — WASHIKQTOK, 
UNOOLN;  ROOSEVELT,  SIR  HORACE  PLUNKETT  DREW  THEIR  INSPDI^ 
ATIOK  FROM  THE  SOIL. 

Taking  it  by  and  large^  the  Goyemment  of  this  Nation  and  of 
many  of  the  States  comprising  it  has  always  been  controlled  by  the 
farmers  and  in  large  measnrjB  administered  by  them  and  by  men 
who  drew  thcdr  inspiration  and  received  their  authority  from  them. 
Geoi-ge  Washington  was  a  prosperous  Virginia  farmer  and  worked 
his  farm  until  the  day  of  his  death.  In  those  days  in  the  South  they 
called  them  planters,  ^  men  who  planted  things,  and  their  farms 
plantations^  just  as  we  in  the  Northwest  are  apt  to  call  them  ranches. 
Abraham  Lincoln  was  a  country  lawyer  who  developed  his  mind 
with  his  muscles  while  he  swung  the  axe  with  the  land  clearers. 
Theodore  Roosevelt  gained  his  wonderful  perspective,  his  marvelous 
intuitions,  on  a  Dakota  cattle  ranch.  And  at  the  same  time,  on  a 
neighboring  ranch  in  Wvoming,  a  young  Irishman  with  weak  lungs, 
just  out  of  Oxford,  was  building  up  his  health  and  his  mentaUty  ana 
his  vision,  that  a  little  later  were  to  make  Sir  Horace  Plunkett  the 
savior  of  rural  Ireland. 

OUR  NEW  PROBLEM   WORLD  OIJ> — ENGLAND'S  LAND  PROBLEM. 

All  these  things  everybody  knows  and  they  are  worth  repeating 
only  because  they  lead  up  to  the  real  reason  for  the  visit  of  the 
American  commission  to  Europe  last  spring  to  learn  what  the  old 
countries  have  to  teach  us  that  will  aid  in  solving  the  nroblem  that  is 
now  facing  our  farmers,  a  problem  new  to  us  but  world  old.  It  is  a 
problem  tnat  the  nations  ox  Europe  have  grappled  with  through  dire 
need.  An  hundred  and  twenty-five  years  ago  England  faced  actual 
famine.  The  Government  took  urgent  action,  decreeing  to  the 
farmer:  ''Thus  shalt  thou  farm,"  and  the  grain  production  of  the 
island  per  acre  doubled.  England's  troubles  are  not  over  by  any 
means;  she  has  a  far  bigger  problem  than  we  have  confronting  her. 
While  her  people  are  short  of  food,  there  is  enough  land  wasted  in 
private  parks,  m  pasturing  a  few  deer  and  sheep,  m  game  preserves 
where  pheasants  raised  under  domestic  hens  are  oriven  from  the  barn- 
yard to  be  shot,  to  grow  food  for  the  entire  population.  This  land 
must  come  into  the  hands  of  real  farmers  in  small  tracts  to  feed  the 
people.    And  this  can  not  be  long  delayed. 

Germany's  marvelous  cooperative  farm  OREDrr  organization — 

GERMAN  FARMERS  FINANCED  FOR  $3,000,000,000 —THE  GERMAN 
FARMER  80ORNS  GOVERNMENT  ROUNTT  OR  AID — FARMERS  FINANOB 
THEMSELVES. 

Germany  has  handled  the  problem  with  the  same  marvelous  organ- 
ization, the  same  precise  scientific  analysis  and  method  with  which 
that  nation  handles  every  public  question.  The  farmers  of  Germany 
are  financed  in  the  sum  of  nearly  $2^000,000,000  on  long-time  mort- 
gage loans  at  low  interest,  while  a  billion  and  a  quarter  dollars  have 
Been  loaned  to  the  farmers  and  the  small  tradesmen  and  the  mer- 
ohanics  and  the  farm  laborers  on  like  easy  terms  on  whitt  we  woidd 
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consider  no  security.  Mr.  Chamberlain  said  in  a  speech  in  London 
in  1905  that  if  he  could  get  a  hundred  million  pounds  in  circulation 
among  the  working  people,  England's  troubles  would  be  over.  Ger- 
many has  done  tms  very  thing  six  times  over.  And  the  German 
farmers  have  done  it  themselves.  Don't  misunderstand  me.  This 
$3,000,000,000  is  not  Government  aid.  We  look  upon  Germany  as 
the  most  paternal  Government  in  the  world  and  it  probably  is.  But 
the  thrifty  German  farmer  scorns  bounty  from  Government  or  any- 
body ehe  and  resents  the  suggestion  of  Government  aid.  All  he  asks 
of  Government  is  legislation  to  enable  him  to  do  his  own  financing 
and  he  will  take  care  of  himself,  just  as  this  is  all  the  American 
farmer  wants.  And  the  German  farmer  has  financed  himself.  Thi- 
three  billions  is  his  own  money  and  the  savings  of  others  who  are 
perfectly  willing  to  invest  it  in  farm  loans  where  the  farmers  are  doing 
their  own  financing,  backed  by  their  own  responsibihty. 

THE  IRISH  LAND  FBOBLEM — A  CASE  OP  LAST  RESORT—  HALF  THE  LAND 
IN  IRELAND  BOUGHT  BT  THE  GOVERNMENT  AND  SOLD  TO  TENANT 
FARMERS—  A  LITTLE  HOME  FOB  THE  FARM  LABORER — WONDERFUL 
PROGRESS  THROUGH   AGRICULTURAL  COOPERATION    IN   IRELAND. 

And  the  British  Government  has  done  great  things  for  Ireland. 
The  problem  in  Ireland  was  very  diflFerent  from  our  own  problem  or 
the  German  problem.  The  Irish  people  did  not  own  their  land.  The 
title  to  land  m  Ireland,  as  Sir  Horace  rlunkett  sadly  remarked,  rested 
upon  conquest.  It  had  been  granted  to  some  remote  ancestor  of  the 
present  landlord.  It  all  belonged  to  absentee  landlords  and  among 
the  people  there  was  neither  land  nor  money,  only  great  poverty.  It 
was  a  case  of  last  resort.  The  Government  could  not  give  every  man 
a  homestead  of  160  acres  as  we  have  done;  it  could  not  give  him  any 
acreage;  and  so  it  bought  the  land  from  the  landlords  and  sold  it  to 
the  tenants.  In  the  last  few  years  the  Government  has  paid  the  land- 
lords of  Ireland  $630,000,000  and  soon  wiU  have  paid  them  another 
$300,000,000,  making  nearly  a  biUion  dollars,  and  has  sold  this  land — 
half  the  land  in  Ireland — m  small  farms  to  385,000  tenants  at  noth- 
ing down,  60  to  80  years  to  pay  for  it,  2J  to  3  per  cent  interest 
and  one-half  per  cent  amortization  payment  on  the  principal.  And 
if  th(«e  newly  created  home  owners  need  money  for  permanent  im- 
provements, lor  barns  or  farm  buildings  or  gates — ana  the  gates  are 
of  iron  and  the  barns  of  corrugated  iron,  bound  to  be  permanent — 
the  government  loans  it  to  them  without  other  security  than  their 
equity  in  the  land,  at  6  per  cent  and  that  6  per  cent  in  20  years  pays 
both  principal  and  interest.  Provision  is  also  made  whereby  the  larm 
laborer  may  have  his  Uttle  acre  and  his  little  home  on  long,  stretched 
out,  Uttle  payments  within  his  earnings.  This  was  absolutely  a 
case  of  last  resort.  Ireland  was  fast  becoming  depopulated.  It  is 
worth  a  trip  to  Europe  to  see  the  wonderful  change  a  lew  years  have 
wrought.  No  country  in  the  world's  historv  in  the  same  space  of 
time  ever  made  so  much  progress  in  agriculture,  in  better  country 
living,  than  has  Ireland,  due  to  the  land  laws  and  the  preaching, 
teaching,  and  organization  of  a^cultural  cooperation  by  Sir  Horace 
Plunkett.  It  is  no  longer  suffering  Ireland.  It  is  happy,  prosperous 
Erin  in  the  coimtry  districts. 


Google 


Digitized  by  VjOOQ 


RURAL  CREDITS  IN   GERMANY.  9 

NOT    A    PROBLEM    FOR   THE    FARMER   ALONE — THE    CREATION    OF   THE 
AMERICAN   COMMISSION. 

This  new^  world-old  problem  is  not  a  question  for  the  farmers 
alone;  it  affects  every  man  and  woman  in  the  United  States.  If 
this  $3,000,000,000  in  Germany  were  placed  in  productive  circulation 
among  our  farmers  as  credit  capital  on  similar  terms,  picture  if  you 
will  wiat  a  flood  tide  of  prosperity  would  roll  up  from  the  farms, 
brinring  health  and  vigor  to  every  industry,  every  trade,  every  walk 
of  life.  We  would  worry  less  about  a  37  mills  tax  levy  and  more  of 
us  would  be  worrying  about  the  income  tax.  We  are  just  beginning 
to  wake  up  to  tms  result  of  the  industrial  revolution,  the  subordi- 
nating of  the  fundamental  industry,  agjriculture,  to  manufactured 
and  commerce  and  the  vital  need  of  raising  it  to  the  highest  plane. 
The  first  fruitful  evidence  of  this  awakening  was  the  creation  a  year 
ago  by  Congress  and  legislatures  of  the  American  commission  to 
study  rural  credit  and  agricultural  organization  in  Europe.  When 
the  commission  sailed  from  New  York  m  April,  there  were  36  States 
and  four  Canadian  Provinces  represented,  and  President  Wilson,  on 
authority  of  Congress,  named  seven  to  represent  the  Federal  Gov- 
ernment. Dr.  Clark  6lack,  a  wheat  gjrower  of  Garfield  County  and 
a  member  of  the  house  of  representatives  of  this  State,  and  1  were 
appointed  to  represent  the  State  of  Washington,  and  Mrs.  McMillan, 
a  very  capable,  intelligent,  and  broad-minded  business  woman,  oi 
Hoqmam,  represented  the  southwestern  congressional  district  through 
nomination  by  Congressman  Johnson. 

ALL  OF  EUROPE   VISITED — THE   REPORT   OF  THE  COMMISSION   OF 

GREAT  VALUE. 

The  commission,  as  a  whole  or  through  subcommittees,  visited 
Egypt  and  every  coimtry  in  Europe  except  Portugal  and  the  Balkan 
States.  We  secured  a  vast  amount  of  very  valuable  information  for 
the  benefit  of  the  farmers  and  the  people  of  America.  At  the  meet- 
ing of  the  commission  at  Washington  in  December  the  final  report 
was  agreed  upon.  I  have  here  the  first  volume,  which  has  been 
printed  by  Congress  as  Senate  Document  No.  214.  You  will  notice 
it  is  a  book  9i  by  11}  inches  and  comprises  916  pages.  Tliis  con- 
tains the  information  and  evidence  secured  at  the  many  hearings 
and  investigations,  and  is  the  most  comprehensive  and  informatory 
publication  upon  rural  credit  and  agncultural  organization  and 
cooperation  ever  compiled  in  any  language.  This  and  the  second 
volume,  containing  observations  and  recommendations,  should  be  in 
the  hands  of  every  farmer  and  everj^  person  interested  in  the  most 
vital  problem  before  our  State  and  Nation.  I  urged  upon  Senator 
Fletcher  the  importance  of  having  a  very  large  edition  authorized, 
and  arranged  with  Senator  Jones  to  have  copies  of  the  report  maile(l 
to  all  applicants  from  this  State  as  soon  as  the  edition  for  general 
circulation  is  printed  by  the  Government.  All  you  have  to  do  is  to 
write  for  it;  tnere  is  no  expense.  This  investigation  was  made  for 
jrou;  it  is  for  you  to  study  the  facts  and  secure  the  benefits. 


Digitized  by  VjOOQ  IC 


10  BUBAL  0BBDIT8  IN  QEBMAKY. 

THE  AMEBIOAN  FABBCEB  HDST  OONTINUE  TO  SOLVE  HIS  OWN  PBOBLEICS — 
THBEE  OBEAT  TBUTHS  DEVELOPED  BY  THE  INVESTIGATION. 

Now  European  conditions  are  not  your  conditions  and  much  that 
we  saw  and  learned  may  not  apply  to  you  at  all  or  only  in  slight 
measure.  You  are  going  to  solve  your  own  problems  and  work  out 
your  own  salvation  and  that  of  the  Nation,  just  as  the  American 
farmers  always  have  done  since  our  first  ancesters  tilled  the  rocl^  soil 
of  New  England  and  fought  hostile  savages  as  they  plowed  and 
harvested.  To  whatever  sore  spots  there  are  in  our  agricultural 
conditions,  vou  are  going  to  apply  your  own  remedies.  Nevertheless, 
in  solving  these  problems  and  neahng  these  sores,  you  ought  to  know 
aU  that  the  Old  World  has  learned,  to  profit  by  its  accomplishments 
and  avoid  its  mistakes,  and  to  have  aU  Uie  aids  to  clear  thinking  that 
are  available.  This  was  the  mission  of  the  American  commission. 
And  to  this  I  have  devoted  aU  of  my  time  since  our  return  from  Europe 
last  faU,  declining — regretfully,  I  admit — an  invitation  from  tne 
Southern  Commercial  Congress  to  spend  this  sununer  in  Europe, 
studying  European  methods  of  handling  the  problems  of  city  govern- 
ment. 

There  are  three  truths  that  our  investigation  emphatically  devel- 
oped and  they  sum  up  all  that  Europe  has  to  teach  us  of  agncultural 
organization.  I^  is  true  that  the  farmer  in  Europe  can  make  a  very 
long-time  mortgajge  loan  at  low  rates  and  can  get  what  money  he 
needs  on  short-tmie  personal  credit.  This  is  due  to  cooperative 
credit,  collective  security  This  is  the  first  great  truth  and  the  two 
others  are  largely  resultant  and  dependent  therefrom. 

WHY  THE  EI7BOPEAN  FABMEB  BAISES  TWICE  AS  MUCH  PEB  ACBE — ^THE 
PABAMOUNT  DCPOBTANOE  OF  CHEMICAL  FEBTILIZEB — ^A  THOUSAND 
YEABS'  SUPPLY  OP  POTASH — SOIL  FEBTILTTY  BESTOBED  AND  OON- 
SEBVED. 

The  second  truth  is  this:  It  is  true  that  the  farmer  in  Europe  raises 
twice  as  much  per  acre  and  after  centuries  of  cultivation  keeps  his 
soil  just  as  fertile,  just  as  productive  as  when  the  first  crop  was 
harvested.  This  is  due  to  just  two  reasons.  Before  he  breaks  a  new 
piece  of  ground  he  has  his  soil  analyzed  and  his  climatic  and  market 
conditions  studied,  and  learns  from  analysis  and  demonstration  what 
are  the  most  profitable  crops  to  raise,  what  rotation  to  employ,  and 
what  and  how  much  chemical  his  soil  needs;  and  before  he  buys  his 
seed  he  buys  his  chemical.  The  most  striking  thing  about  European 
agriculture  to  an  American  is  the  paramount  importance  given  to 
cnemical.  It  is  the  god  of  the  macmne.  When  you  ask  a  farmer  or 
a  Oovemment  expert  or  an  agricultural  college  professor  what  rota- 
tion is  used  in  that  district,  he  always  starts  with  chemical.  "Chem- 
ical, wheat,  sugar  beets^  barley,  clover,  chemicaL"  Always  chemical 
first.  At  the  great  agncultural  fair  at  Strassburg  in  Alsace-Lorraine, 
where  there  were  a  hundred  thousand  fanners  from  aU  parts  of  the 
Empire,  next  to  the  agricultural  machinery — ^which  was  a  waste  of 
money,  for  they  don't  use  it — and  the  live  stock,  the  greatest  exhibit 
was  cnemical.  There  were  many  little  plats  of  land,  snowing  crops  in 
different  stages,  the  result  of  the  use  of  varying  quantities  of  chemical. 
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Within  the  main  building  a  vast  amount  of  space  was  given  to  an 
exhibit  of  chemical.  The  agricultural  college  at  Hohenheim,  which 
we  visited,  analyzed  25,000  different  samples  of  chemical  during  the 
previous  year  for  farmers'  use.  Our  program  in  Germany  was  pre- 
pared by  the  Imperial  Government,  and  we  were  under  the  daily 
guidance  of  a  personal  representative  of  the  Kaiser.  So  important 
do  they  consider  chemical  that  they  devoted  an  entire  day  to  a  visit 
to  the  potash  mines  of  the  Kalisyndikat  at  Strassf urt.  Of  course, 
there  was  a  commercial  side  to  this,  for  the  United  States  is  their  best 
ciistomer  and  the  Prussian  Government  is  interested  in  this  syndicate, 
which  has  an  absolute  monopoly  of  the  only  available  supply  of 
potash  in  the  world  to-dav.  And  they  claim  that  these  mines  will 
supply  the  world's  needs  for  a  thoiisand  years,  allowing  an  increase 
of  10  per  cent  per  annum.  We  went  down  to  the  2,700-foot  level, 
and  were  shown  the  process  of  mining  and  listened  to  two  lectures 
upon  the  vital  need  of  potash  as  fertilizer.  They  don't  skim  the 
richness  from  the  surface  of  their  soil  and  move  on,  leaving  robbed 
and  impoverished  abandoned  farms,  as  we  have  done,  criminally,  for 
several  generations.  Had  they  done  this,  Europe  would  be  a  desert. 
Whatever  of  fertiUty  and  productivity  they  take  from  the  soil  in 
crops  they  restore,  and  whatever  element  their  soil  lacks  to  produce 
the  best  results  they  add  through  chemical.  Every  animal  dropping, 
every  leaf  or  stalk  or  shock  is  carefully  gathered  and  taken  to  the 
compost  heap,  to  restore  what  it  has  taken  from  the  soil.  This  is  the 
first  and  the  main  reason. 

WOBE  BY  WOMEN  AND  OHILDBEN  FBOM  DAWN  TO  DABK — WHAT  EUBO- 
PEAN  FABMEBS  AND  FABMING  METHODS  HAVE  DONE  IN  NEW 
ENGLAND   AND  OALIFOBNIA — THE   LESSON   OF  BIGHT  FABMING. 

The  second  is  work.  Work,  from  daylight  tiU  dark,  the  man  and 
the  wife  and  the  children  and  tne  ^andmomer,  and  if  the  greatmmd- 
mother  is  too  old  to  hitch  up  with  a  cow  to  work  in  the  field  she 
takes  a  shovel  and  a  pail  and  gathers  up  the  droppings  and  every 
CTeen  thing  that  through  decaying  vegetation  may  oecome  food  for 
ttie  soil.  We  don't  have  to  work  luce  tnis  in  our  country,  and,  please 
Grod,  our  women  and  children  never  shall.  We  have  a  far  higher 
standard  of  farm  life,  just  as  we  have  a  higher  standard  in  every 
other  walk  in  life.  But  I  want  to  emphasize  the  certain  need  of 
farming  right,  of  keeping  the  soil  rich  and  fertile  by  restoring  arti- 
ficially the  wealth  we  take  from  it  in  crops.  Sixty  years  ago  my 
granc&ather,  in  my  native  State  of  Hhode  Island,  said  that  no  man 
could  make  a  living  from  a  New  England  farm  and  that  the  boys 
must  go  to  town.  To-day  the  Portuguese  have  taken  up  these  farms 
the  descendants  of  the  Pilgrims  abandoned  because  they  could  not 
make  a  living  and  are  making  of  them  mines  of  wealth.  Clear  across 
t^e  continent  to  our  coast  m  the  valleys  of  California  these  same 
humble  immigrants  have  worked  exactly  the  same  miracle  and 
worked  it  through  the  very  qualities  of  which  we,  as  Americans,  have 
always  boasted — common  sense  and  knowing  how.  We  of  Washington 
do  not  have  to  go  to  New  England  nor  even  to  California  for  our 
lesson.  An  hours  ride  through  the  rich  truck  gardens  from  Tacoma 
to  Seattle  furnishes  a  text  for  a  sermon  we  should  take  home  with  us. 
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THE  FABMEB  IN  EUBOPE  GETS  MORE  FOB  HIS  PRODUCE,  THE  GONSUMER 
PATS  LESS — EXPENSE,  WASTE,  AND  LOSS  IN  DISTRIBUTION  ELIM- 
INATED BY  COOPERATION. 

The  third  truth  is  this:  It  is  true  that  the  fanner  in  Europe  as  a 
general  thing  gets  more  for  his  produce  and  the  consumer  pays  less 
uian  in  this  country.  This  is  d!ue  to  cooperation — cooperative  pro- 
duction and  distribution.  The  United  States  Department  of  Agri- 
culture estimates  that  the  producer  in  tUs  country  receives  ab^ut 
38  per  cent  of  what  the  consumer  pays.  I  recall  one  cooperative  egg- 
distributing  society  we  visited  in  uermany.  Thej  sell  their  ^gs  me 
year  roimd  for  30  cents;  the  expenses  of  the  society  are  2  cents  and 
the  producer  receives  28  cents.  And  for  every  egg  not  strictly  fresh 
or  with  a  dirty  shell  he  is  fined  24  cents — the  pnce  of  10  eggs  for  1 
not  up  to  standard.  You  see  how  they  keep  up  the  standard  and 
always  have  a  certain  market  at  the  top  price.  And  the  producer 
gets  more  than  90  per  cent  instead  of  38  per  cent.  Of  course,  this  is 
not  a  fair  comparison.  But  it  is  true  that  practically  all  of  the 
unnecessary  middlemen  and  much  the  greater  part  of  the  supenfluous 
duplication  of  processes  of  distribution,  which  works  such  a  frightful 
economic  waste  for  the  farmer,  are  eliminated  by  cooperation.  The 
story  of  better  marketing  in  Europe  is  identical  with  that  of  b .  tter 
farming;   it  is  the  outgrowth  of  sheer  necessity. 

BETTER  MARKETING  IN  EUROPE,  LIKE  BETTER  FARMING,  DUE  TO 
DIRE  NEOESSrrY — COOPERATION  IN  DENMARK — SEVENTY  MILLION 
DOLLARS  A  TEAR  FOR  BUTTER  AND  MILK  IN  AN  AREA  ONE-QUARTER 
THAT  OP  WASHINGTON — ^A  CX)OPERATr7E  BRAND  AN  ABSOLUTE 
GUARANTY  OF  QUALnT — COOPERATION  SECURES  A  HIGHER  PRICE 
BECAUSE  OF  GUARANTY  OF  QUALITY  AND  ECONOMY  IN  MARKETING. 

Denmark  offers  an  admirable  example.  Practically  aU  of  its 
agricultural  products  are  handled  by  cooperation,  and  that  has 
been  accomplished  in  the  brief  period  of  30  Vears.  It's  all  nonsense 
to  talk  about  it  requiring  generations  to  fit  the  American  farmer 
for  cooperation.  DenmarK  had  been  raising  grain  and  exporting  it 
to  Germany.  In  1879  Bismarck's  policy  to  make  Germany  self- 
dependent  Dy  raising  its  own  food  supply  shut  out  Danish  grain  by 
a  high  protective  tariff,  and  Denmark  went  to  raising  cattle.  When 
later  beef  was  also  shut  out,  the  Danes  turned  to  butter,  bacon,  and 
eggs,  and  to  England  as  a  market.  Obviously,  the  small  producer 
could  not  export  nis  Uttle  pat  of  butter  or  his  basket  of  eggs.  Hence 
of  necessity  they  united  into  cooperative  associations.  The  first 
cooperative  dairy  was  started  in  1882.  There  are  now  1,150,  with 
166,000  members,  owning  1,100,000  cows — 86  per  cent  of  the  total 
number  of  farms  and  83  per  cent  of  the  total  number  of  cows — pro- 
ducing 220,000,000  pounds  of  butter  and  paying  their  memoers 
$63,000,000  for  butter  and  $6,400,000  for  milk  handled.  In  ten 
years  cooperation  increased  the  annual  yield  per  cow  nearly  20  per 
cent.  There  is  one  cooperative  ecg  exporting  societv,  with  10  large 
packing  stations  and  660  local  collecting  centers.  This  was  started 
m  1895.  There  are  now  40,000  members,  and  the  business  amounts 
to  $1,250,000  a  year.  Denmark,  you  know,  has  a  total  area  of  only 
15,592  square  miles,  less  than  a  quarter  of  the  area  of  the  State  of 
Washington,  and  a  population  rather  more  than  twice  what  the 
census  of  1910  gave  us.     Danish  eggs  and  butter  command  a  higher 
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price  in  England  than  any  others  because  they  bear  the  brand  of 
the  cooperative  society,  and  their  quality  is  certain.  Where  a 
storekeeper  might  take  a  chance  on  eggs  or  butter,  or  any  product 
not  quite  up  to  the  mark,  from  some  customer,  the  cooperative 
society  can  not.  It  must  grade  most  strictly,  for  its  market,  its 
price,  the  welfare  of  every  member  depends  absolutely  on  always 
making  good.  Its  brand  must  be  an  absolute  guaranty,  and  it  is. 
In  Pans  branded  cooperative  eggs  are  always  several  cents  above 
any  others.  In  Hanover,  the  foremost  cooperative  province  in 
Germany,  produce  with  the  cooperative  brand  of  the  Guelph  horse 
must  be  e^austed  before  anything  else  will  sell.  Belgian  coopera- 
tive butter  sells  for  12  cents  more  than  butter  from  omer  creamer- 
ies. In  general,  the  farmer  gets  a  higher  price,  because  the  coop- 
erative brand  is  a  guarantor  of  quality,  ana  he  gets  a  much  bigger 
percentage  of  the  selling  price  because  of  the  economy  in  marketing 
through  elimination  of  the  long  series  of  middlemen. 

WHAT  OOOPERATION  HAS  ACCOMPLISHED  IN  A  OBNEBATION — THE 
CBEATION  OF  A  PBOSPEBOUS,  HAPPY  BUBAL  CIVILIZATION  THE  VITAL 
NEED  OF  OUB  TIME. 

In  this  age,  to  be  done  economically  and  profitably,  business  must 
be  done  on  a  lar^e  scale.  Hence  our  corporations  and  combinations, 
to  lower  cost  of  production  and  of  distribution  and  thus  increase 

{profits.  This  is  an  accepted  principle;  it  is  demonstrated  in  every 
orm  of  business  in  t^is  country  except  farming.  The  farmers  of 
Europe  have  been  driven  to  it,  as  I  have  shown,  and  cooperation  now 
obtains  in  every  country  on  the  Continent  and  is  spreading  fast  in 
Ireland.  The  farmer's  market  is  the  cit^r.  That  market  demands 
r^;ular  delivery  in  sufficiently  laige  quantities  and  guaranteed  qual- 
ity. To  meet  this  demand,  the  farmers  must  cooperate.  It  is  the 
lesson  of  Denmark  over  again,  and  it  has  been  learned  in  every  agri- 
oulturd  section  of  Europe.  We  have  got  to  learn  the  lesson  of  better 
marketing  with  that  of  oetter  farming,  and  the  teacher  in  both  cases 
is  cooperation.  The  test  of  a  generation  has  demonstrated  this: 
Cooperation  in  agriculture  cheapens  supplies,  increases  returns, 
strengthens  human  power  and  ability  for  work.  Milk,  butter,  eggs, 
fruit,  grain,  meats  improve  in  quality,  increase  in  yield,  find  always 
a  certein  market,  and  bring  better  prices.  Fertilizer,  feed,  seed, 
implements,  all  agricultural  necessities,  cost  less  and  are  of  higher 
standard.  Practical  knowledge  is  diffused,  remarkable  educational 
capacity  developed,  thought  stimulated,  teaching  men  to  cultivate 
better,  to  select  the  most  profitable  crops,  to  improve  ^ade,  to  turn 
produce  to  better  account,  to  promote  general  well-being  and  com- 
munity spirit.  It  means  making  farminjg  profitable  and  easier,  the 
creation  of  a  high,  prosperous,  contented,  happy  rural  civilization — 
the  vital  need  ofour  time. 

It  would  take  all  day  to  tell  of  what  we  saw  and  learned  of  coopera- 
tion. The  report,  as  I  have  shown,  makes  a  large  book  of  over  900 
pages.  The  report  of  Mr.  J.  R.  Cahill,  for  the  British  Government, 
makes  a  British  bluebook  of  nearly  600  pages,  and  that  covers  Ger- 
many alone.  The  writings  of  Mr.  H.  W.  Wolff,  the  greatest  living 
authority,  comprise  about  4,000  pages.  Our  preliminary  reports  to 
Gov.  lister,  sent  every  10  days,  make  from  three  columns  to  a  full 
newspaper  page,  each  of  the  seven.  So  you  see  it  is  possible  this 
evening  to  touch  only  the  most  important  phase. 
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PECULIAR    CONDITIONS     IN     WASHINGTON— OUR    RESOURCES    NEEDED 

BY  THE  NATION. 

We  in  Washington  have  peculiar  conditions  confronting  us:  The 
naturally  rich  and  lands  which  need  only  the  water  which  lies  near 
but  practically  unattainable  to  the  unaided  settler,  and  the  thousands 
of  acres  of  deforested  land — logged-off  land,  we  call  it-  impossible  to 
clear  without  financial  assistance,  but  wonderfully  productive  when 
the  stumps  are  gone.  The  Nation  needs  this  land,  and  the  resources 
of  the  community  must  be  drawn  upon  in  some  form  to  make  it  ready 
for  the  plow,  the  seed,  the  harvest.  More  than  in  the  older  States, 
this  is  necessary  to  us;  and  while  it  may  seem  a  far  cry  from  that 
wonderful  55,000-acre  Government  farm  we  visited  in  Hungary,  those 
little  30-foot-wide  garden  strips  they  call  farms  in  Italy  and  some 
parts  of  Germany,  tne  rich  grazing  meadows  of  Friesland,  the  dairies 
of  Denmark,  the  vineyards  of  thrifty  France,  to  the  State  of  Wash- 
ington, a  new  land  favored  with  the  richest  soil  and  the  most  pro- 
ductive climate,  we  may  well  study  together  the  new  ideas— new  to 
us — that  are  coining  from  those  old  lands  and  are  making  their 
farmers  prosperous  and  happy.  If  we  can  not  transplant  tiiem 
intact,  we  should  at  least  know  and  understand  them,  and  out  of  it 
all  we  can  work  out  something  that  will  meet  our  needs. 

CREDIT    CAPITAL    THE    FARMERS*    FIRST    NEED — COOPERATIVE    CREDIT 

OUR  FIRST  PROBLEM. 

The  first  need  is  credit  capital.  Our  farmers  are  undercapitalized. 
The  remedy  is  cooperative  credit — collective  security.  Tliere  are 
many  who  say  that  cooperative  credit  is  too  complicated  for  this 
country.  It  was  argued  at  the  meeting  of  our  commission  in  Decem- 
ber that  American  farmers  should  start  with  some  simpler  form  of 
cooperation.  Now,  our  farmers'  first  need  is  more  capital  and  I  am 
not  goin^  to  admit  that  cooperative  marketing  is  an^  simpler  than 
cooperative  credit.  Provide  him  a  method  of  financing  his  opera- 
tions and  he  can  take  f uU  advantage  of  the  benefits  of  all  other  forms 
of  cooperation.  Cooperative  credit  is  fundamental.  From  credit,' 
cooperative  production,  cooperative  distribution,  cooperative  supply 
naturally  and  logically  and  necessarily  follow.  And  so  we  will  con- 
sider cooperative  credit  first,  as  it  is  the  first  problem  you  have  ffot 
to  solve  and  the  first  problem  for  the  State  and  Nation.  Cooperative 
credit,  like  all  credit,  is  of  two  forms — long-time  land-mortgage 
credit  and  short-time  personal  credit.  Most  of  the  European  sys- 
tems of  mortgage  credit  are  based  on  the  German  landschaften. 

LGNG-TEIIM  LAND-MOBTGAGE  CBBDIT. 

The  Landschaften  System — Colleottve  Mortgage  Security  and 

Amortization. 

THE  ORIGIN  OF  THE  LANDSCHAFTEN — CITIZEN  BURING'S  STROKE  OF 
GENIUS — COLLECTIVE  MORTGAGE  SECURITY  AND  UNLIMITED  LIA- 
BILITY. 

The  landschaften  system  was  devised  by  a  citizen  of  Berlin,  a  genius 
named  Buring,  in  the  time  of  Frederick  the  Great.  It  was  after  the 
Seven  Years'  War  and  Prussia  was  suffering  a  severe  financial  strin- 
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gencj.  Buring  obtained  an  audience  with  Ibe  King.  There  were  no 
stenc^rapheis  and  no  detectographs  in  those  days,  and  there  is  no 
recoraoi  this  interview,  fraught  with  such  tremendous  benefit  to  (Jer- 
many  and  all  Europe,  but  I  am  quite  sure  it  went  somethmg  like  this: 

"  Oh  Eling^  live  forever,"  said  Buring.  "  Your  faithful  su  ojects,  the 
nobles,  are  mipoverished  by  the  wars.  They  have  spent  on  their 
campaigns  every  mark  they  could  raise.  They  are  flat  oroke.  Your 
faithful  subjects,  the  shopkeepers,  can't  do  any  business  because 
nobody  has  any  money  to  spend  and  your  faithful  subjects,  the  work- 
ingmen  and  workingwomen,  are  starving  because  nobody  can  pay 
tiiem,  and  it  is  a  very  cold  day  for  our  dear  Vaterland." 

And  the  King  said,  in  whatever  was  the  proper  idiom  in  Prussia  in 
1767:  "Alas,  Buring,  ain't  that  the  truth! "    Then  Buring  continued: 

"Your  Serene  Mamificence.  land  is  the  basis  of  all  wealth.  If  we 
didn't  have  tfie  land,  we  wouldn't  have  any  money.  PracticaUy  all 
the  land  in  Prussia  except  the  Crown  lands  oelongs  to  the  nobles,  but 
not  a  noble  can  borrow  a  mark  because  the  money  lenders  know  that 
he  either  can't  or  won't  pay;  but  anybody  with  money  would  be 
ticUed  to  death  to  lend  it  with  all  the  lands  in  the  province  as  security. 
And  if  I  read  aright  your  omnipotent  wisdom.  Your  Majesty  says  that 
if  all  the  nobles  would  put  all  of  their  lands  in  one  common  pot  and 
would  dump  into  that  pot  all  their  castles  and  their  horses  and  their 
arms,  and  whatever  they  own  or  ever  shall  own  and  would  make  that 
pot  the  common  security  the  money  lenders  would  f aU  all  over  each 
other  to  take  up  this  loan  on  the  chance  of  getting  a  slice  of  all  that 
is  worth  having  in  Prussia.  Then  would  the  nobles  have  plenty  of 
money  and  the  shopkeepers  would  have  a  brisk  trade,  and  the  work- 
ingmen  and  workinWomen  would  be  paid  real  money  and  could  eat 
meat,  and  for  our  oear  Vaterland-r- 

TlM  joy  birds  would  ilnf  from  tbo  nisted  tiwB, 
Tho  ao«it  of  Juno  roMi  blow  iwMt  on  tlie  bnti; 
And  aU  tbo  world  nnile  bright  aod  tetr. 

"And  if  I  may  venture  to  read  what  is  in  your  royal  mind,  this  is 
just  what  is  going  to  happen." 

And  Frederick  the  Great  said:  "My  good  Buring,  you  sure  are 
some  mind  reader." 

And  the  ELing  summoned  the  nobles  and  issued  his  order,  and  they 
all  ver3r  gladly  signed  a  blanket  mortgage  covering  all  of  tneir  lands, 
and  to  it  added  tneir  unlimited  liability,  one  and  hil,  jointly  and  sev- 
erally, and  the  money  lenders  and  everybody  else  who  had  any  money 
very  willingly  accepted  this  security,  and  everything  happened  just 
as  fiuring  had  forecast,  and  the  birds  are  still  singing  ana  the  roses 
blooming  for  the  German  farmers.  And  this  was  the  &st  Landschaf t. 
This  was  in  the  Province  of  Silesia  in  1770.  The  three  that  followed, 
in  Pomerania,  West  Prussia,  and  East  Prussia,  used  the  same  system 
of  unlimited  liability  and  making  all  the  land  in  the  Province  or  dis- 
trict security,  but  in  recent  years  these  principles  have  been  aban- 
doned. The  later  landschaf  ten  hold  only  the  land  of  a  member  who 
has  contracted  a  loan  liable.  The  collective  security  of  the  lands  is 
soflSbcient. 
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OUB  FARM-MOBTGAGE  SYSTEM  WOBSE  THAN  NONE — BiUTUAL  ASSOCIA- 
TIONS OP  LAND-OWNING  BOBROWEBS. 

This  varies  very  much  from  our  f arm-mortgsige  system.  As  a  mat- 
ter of  fact,  we  haven't  any  farm-mortgage  system.  Om'  currency 
system  has  been  about  the  worst  in  the  civilized  world;  any  change 
was  pretty  likely  to  be  an  improvement;  the  new  bill  is  a  very  gi-oat 
improvement;  it  is  going  to  need  some  patching  up  after  it  is  tned  out, 
but  it  ought  to  put  an  end  for  all  time  to  such  artificial,  unnecessary 
panics  as  that  of  1907;  but  bad  as  this  system  was,  the  farm-loan 
system  is  infinitely  worse.  A  mortgage  running  two  to  five  years, 
where  one  crop  failure,  or  at  most  two,  is  likely  to  cause  a  man  to  lose 
his  farm,  is  worse  than  none.  They  don't  run  any  such  dangers  in 
Germany.  The  mortgage  runs  so  many  years,  and  the  annual  or 
semiannual  payment  is  so  small  that  a  crop  failure  or  two  does  not  of 
necessity  spell  ruin. 

MOBTGAGE  LOAN  PAID  BY  VEBY  LONG  TIME  AMOBTIZATION — EX- 
AMPLES OP  AMOBTIZATION  PAYBfENTS — VERY  SMALL  SEMIANNUAL 
PAYMENTS  EXTINGUISH  THE  DEBT — THESE  PBINCIPLES  EMPLOYED 
BY  AN  ILLINOIS  FABM-LOAN  BANK. 

The  lanschaften  are  mutual  associations  of  land-owning  borrowers. 
There  is  no  element  of  profit.  They  are  organized  not  by  lenders  to 
make  money,  but  by  oorrowers  to  facilitate  loans.  All  earnings 
above  actual  expense  go  into  surplus  or  working  capital.  There  are 
no  dividends.  Their  basic  principles  are  collective  security,  very 
long  time  loans  at  low  rates  of  interest  and  amortization.  Amortiza- 
tion means  in  this  sense  ^^ killing  off''  the  mortgage  by  very  small 
annual  or  semiannual  payments  on  installment.  You  won't  find 
this  definition  in  the  dictionary,  but  it  is  exactly  what  it  means,  and  if 
there  is  anyone  here  who  hasn't  forgotten  his  Latin,  he  will  admit 
that  ''killing  off"  is  a  fairly  good  tran/dation.  Suppose  you  have 
made  a  mortgage  loan  at  3)  per  cent.  In  addition  to  the  interest, 
vou  will  pay  say  one-half  of  1  per  cent  toward  the  expense  of  the 
landschaft  and  one-half  of  1  per  cent  amortization  installmenton 
the  principal.  I  am  merely  using  these  figures  for  illustration. 
Interest  varies  from  3  to  4  per  cent  and  sometimes  a  little  higher. 
The  charge  for  expense  varies.  This  runs  as  low  as  one-tenth  of  1 
per  cent  and  is  more  often  one-fourth  than  one-half.  Amortization 
varies  with  the  duration  of  the  mortgage.  Amortization  of  6  per 
cent  for  instance  will  pay  off  the  mort^a^e  in  about  12  years,  IJ^er 
cent  a  Uttle  less  than  30  years,  one-hali  of  1  per  cent,  55  years.  But 
assuming  these  figures,  3),  ^  a)a«l  i,  that  is  4^,  you  will  pay  4^  per 
cent  upon  the  face  of  your  loan,  a  fixed  amount,  $45  on  $1,000,  every 
year  until  the  mortgage  is  paid  or  half  of  it  every  six  months.  The 
expense  charge  remains  fixed  but  the  other  items  vary,  for  you  pay 
interest  only  on  the  unpaid  balance  of  the  loan  and  as  this  is  smaller 
after  each  payment,  the  interest  constantly  decreases.  But  you  are 
paying  a  fixed  sum,  so  whatever  the  interest  decreases  is  credited  to 
the  amortization  payment  on  the  principal.  So  that  at  every  pay- 
ment the  interest  is  smaller  and  the  amortization  larger  until  of  the 
last  payment  there  will  be  only  a  few  cents  interest  and  all  the  balance 
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except  the  expense  charge  applied  on  the  principal,  cleans  up  the  loan 
and  your  mortgage  is  canceled.  I  want  to  make  this  perfectly  clear, 
for  tnis  amortization  principle  with  collective  security  is  the  secret 
of  the  wonderful  success  of  the  landschaften  and  can  be  and  must  be 
adapted  to  our  needs. 

7  PER  CENT  FOR  30  YEARS  PAYS  BOTH  PRINCIPAL  AND  INTEREST. 

I  will  quote  from  an  amortization  table  prepared  by  Mr.  George 
Woodruff,  who  represented  the  State  of  Ilhnois  on  our  commission 
and  has  established  a  farm-loan  bank  on  these  principles  at  Joliet. 
Ho  charges  5  per  cent  interest,  1.47  per  cent  amortization,  which 
pays  the  loan  m  30  years,  and  0.53  per  cent  for  expense  and  profit. 
You  will  note  that  tfiis  is  a  very  reasonable  charge,  comparing  favor- 
ably with  the  charge  in  Europe  where  there  is  no  dividend  profit. 
This  makes  a  pavment  of  7  percent  or  $70  on  $1,000,  or  $35  semi- 
annually. The  first  pavment  of  $35  will  bo  made  up  of  $25  interest, 
$2.65  expense  and  profit,  and  $7.35  amortization.  This  leaves  the 
principal  $992.65  instead  of  $1,000,  so  that  for  the  second  payment, 
the  interest  is  $24.81  instead  of  $25,  and  the  19  cents  is  credited  to 
the  amortization,  making  that  $7.54  instead  of  $7.35.  The  tenth 
payment  the  interest  is  reduced  to  $23.16  and  the  amortization 
increased  to  $9.19.  On  the  thirty-fifth  payment,  the  interest  is 
$16.14  and  amortization  $16.21,  being  now  greater  than  the  interest, 
you  will  notice.  And  the  last  payment,  the  interest  is  only  79  cents 
and  the  amortization  $31.56,  and  this  payment  cleans  up  the  last 
balance  due  on  the  mortgage.  Instead  of  paying  7  per  cent  and 
still  owing  the  mortgage,  your  7  per  cent  has  paid  up  the  mortgage 
as  well  as  the  interest,  and  your  land  is  clear. 

LANDSCHAFTEN  ISSUE  BONDS  CALLED  PFANDEBRIEFE — BURING's 
"common  pot"  THE  SECURITY — ^NO  DIRECT  RELATION  BETWEEN 
ANY  PFANDEBRIEFE  AND  ANY  MORTGAGE  NOR  BETWEEN  BORROWER 
AND  LENDER. 

The  landschaften  have  a  small  share  capital  and  entrance  fee  and 
gradually  accumulate  a  considerable  reserve  or  surplus,  but  the  vol- 
ume of  their  money  for  loans  comes  from  the  issue  of  bonds  called 
pfandebriefe.  Their  security  is  the  collective  security  of  all  of  the 
mortgages  as  well  as  the  capital  and  reserve.  There  is  no  direct  con- 
nection between  any  pfandebriefe  and  any  specific  mortgage.  When 
you  are  granted  a  loan,  there  is  no  specific  issue  of  pfandebriefe 
against  your  mortgage.  That  simplv  goes  into  Burings  '^conmoLon 
pot"  and  becomes  a  small  part  of  the  common  security  for  all  the 
pfandebriefe.  And  there  is  no  direct  relation  between  the  borrower 
and  the  lender,  the  mortgagor  and  the  real  mortgagee.  The  Land- 
Bchaft  intervenes.  You  don't  have  to  hunt  up  a  man  to  make  you  a 
mortgage  loan  and  the  mortgagee  doesn't  have  to  worry  about  you 
and  your  payments.  You  don^  know  who  furnishes  the  money  and 
he  doesn't  know  that  you  exist.  Each  of  you  does  business  wim  the 
Landschaft. 
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PFANDEBBIEFE   ABE   INTEBMINABLE   BONDS. 

We  generally  think  of  a  bond  as  an  obligation  to  pajr  a  certain  sum 
of  money  at  a  certain  time.  A  pfandebriefe  isn't.  It  isn't  an  obliga- 
tion to  pay  at  any  time  or  ever.  It  is  not  even  a  registered  bond 
It  is  a  smiple  acknowledgment  of  debt  to  bearer,  an  I.  O.  U.  Here 
is  the  exact  form  of  one: 

8AMPLE  FORM   OF  MORTOAOB   BOND. 

Form  A. 

Mortgage  bond  No.  —  of  the  Land  Mortgage  Credit  Aasociation  of  the  Province  of 
Westphalia  for marks. 

The  Land  Mortgage  Credit  Aasociation  of  the  Province  of  Westphalia  is  indebted 
to  the  holder  of  this  bond  in  the  sum  of marks. 

This  amount  shall,  in  conformity  with  the  articles  of  association  of  the  Land  Mort- 
gage Credit  Aasociation  of  the  Province  of  Westphalia,  bear  interest  at  the  rate  of  4 
per  cent  (or  3  per  cent,  3^  per  cent,  or  4^  per  cent),  and  is  redeemable  on  six  months' 
notice,  the  rignt  of  giving  such  notice  to  belong  only  to  the  association.  Payment  of 
interest  will  only  be  made  on  presentation  of  the  specially  issued  interest  coupons. 

(Signatures,  etc.) 

Munster, (date). 

Seal. 

FORM  OF  INTBRB8T  OOUPON. 

Form  B.  Series. 

Series  — . 
No.  — . 

Interest  coupon  No.  —  of  the  —  per  cent  mortgage  bond  No.  —  of  the  Land  Mortgage 
Credit  Association  of  the  Province  of  Westphalia  for marks. 

The  holder  hereof  will  receive  on  — —  the  half  year's  interest  on  the  above-named 

mortgage  bond, marks. 

(Signatures,  etc.) 

Munster, (date). 

Seal. 

Due . 

No.  — . 

This  interest  coupon  lapses  in  four  years  reckoned  from  December  31  of  the  year 
in  which  its  payment  tola  due. 

FORM  OF  TALON. 

Form  G.  Series. 

Series  — . 

Talon  to  the  —  per  cent  morteage  bond  No.  —  of  the  Land  Mortgage  Credit  Association 
of  the  Province  of  Westphalia  for marks. 

The  presenter  of  this  talon  shall  receive,  without  further  proof  of  his  identity,  the 
new  set  of  interest  coupons  on  the  above-named  bonds  to  be  issued  for  the  10  years 

from to .    If,  however,  the  loss  of  this  talon  is  previously  notified  to 

the  directorate,  and  the  delivery  of  the  new  set  of  coupons  is  refused,  the  same  will 
be  withheld  until  the  disputed  claim  to  the  new  series  has  been  settled  amicably  or 
by  a  court  of  law. 

(Signatures,  etc.) 

Munster, (date). 

Seal. 

TOTAL  OF  BONDS  CAN  NOT  EXCEED  TOTAL  OF  MORTGAGES  HELD  AS 
SECUBITY — SECUBITT  OF  PFANDEBRIEFE  UNQUESTIONED — ^AN  ABSO- 
LUTELY LIQUID  SECURITT,   CONVERTIBLE   INTO  CASH  AT  ANT  TIME. 

You  see  there  is  no  obligation  to  pay  at  any  time  or  ever,  and 
nobody  would  care  if  they  never  did  pay.  The  provision  that  they 
may  be  called  on  six  months'  notice  is  not  used  very  often.    The  only 
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reason  they  are  retired  is  that  the  Prussian  law  provides  that  the 
total  of  pfandebriefe  outstanding  must  not  exceed  in  amount  the  total 
of  mortgages  held  as  security.  And  so,  as  amortization  pajrments  are 
made,  this  money  is  placed  in  a  sinking  fund  and  every  six  months 
it  is  used  to  buy  pfandebriefe  in  the  market  and  retire  them.  They 
bear  semiannual  interest  coupons  for  10  years  and  attached  to  the 
last  one  is  a  certificate  entitling  the  holder  to  a  new  set  of  interest 
coupons  for  the  next  10  years.  They  are  made  a  preferential  invest- 
ment for  trust  funds,  and  as  there  are  always  trust  funds  seeking 
investment,  this  furnishes  a  ready  market,  but  this  really  is  unneces- 
sary, for  they  have  been  used  for  140  years  and  the  people  are  so 
accustomed  to  them  that  they  pass  from  hand  to  hana  and  nobody 
ever  thinks  of  questioning  the  securitv.  There  is  no  question  of  it, 
for  loans  are  made  only  up  to  one-half  or  two-thirds  the  value  of  the 
land  and  that  valuation  is  conservative.  They  have  three  appraisals 
to  guide  them — the  Government  assessment  for  taxation,  one  made 
by  a  committee  consisting  of  the  mayor  of  the  village  and  two  other 
farmers,  and  a  third  by  an  officer  of  the  Landschaft.  And  if  there  is 
any  considerable  discrepancy,  they  certainly  will  not  accept  the  high- 
est. And  the  security  is  getting  better  all  the  time,  as  amortization 
payments  are  made.  There  never  has  been  a  loss.  There  can't 
oe  as  long  as  land  has  a  stable  value,  for  a  feature  of  the  contract 
loan  is  a  provision  that  the  land  must  be  kept  up  and  its  fertility  and 
productivi^  conserved.  The  pfandebriefe  is  an  absolutely  liquid 
security.  We  have  nothing  like  it  in  this  country;  it  is  almost  like  a 
five-dollar  bill.    If  you  happen  to  need  money  you  don't  have  to 

Eut  up  your  bonds  as  collateral  security  for  a  loan,  as  we  do,  if  we 
appen  to  be  lucky  enough  to  have  any  bonds.  You  can  turn  your 
pfandebriefe  into  cash  at  any  time.  The  butcher,  the  baker,  the 
candlestick  maker  will  be  very  glad  to  take  it. 

FREQUENTLY  SELL  HIGHER  THAN  GOVERNMENT  BONDS — FORCED  TO 
RESORT  TO  PFANDEBRXEFE  TO  MEET  NAPOLEON'S  WAR  INDBBiNrTT. 

Pfandebriefe  stand  on  about  the  same  basis  as  Government  bonds 
and  are  sometimes  higher  and  in  more  demand.  On  June  14,  when 
we  were  in  central  Gfermany,  Government  4  per  cent  bonds  stood 
at  96,  pfandebriefe  at  100;  Government  3^  per  cents  at  84,  pfande- 
briefe at  96:  Government  3  per  cents  at  75,  pfandebriefe  at  80^. 
During  the  Napoleonic  wars,  when  Prussia's  credit  was  gone,  her 
bonds  stood  at  20  and  nobody  wanted  them;  pfandebriefe  never 
went  below  50.  And  in  1808-9,  when  it  was  impossible  for  the 
Government  to  raise  money  by  any  other  means,  the  Kingdom  of 
Prussia,  with  its  Crown  lands  and  Crown  forests,  joined  the  East 
Prussian  Landschaft  and  by  isuing  pfandebriefe  paid  off  a  portion 
of  the  French  war  indemnity. 

LOANS  HADE  IN  PFANDEBRIEFE,  NOT  IN  CASH — ^THE  BORROWER 
CHOOSES  THE  RATE  OF  INTEREST  HE  WILL  PAY — MAY  PAY  MORT- 
GAGE  EITHER   IN   CASH   OR   IN   PFANDEBRIEFE. 

When  you  place  your  mortgage  you  do  not  receive  money;  you 
it  the  amount  of  your  loan  m  p^ndebriefe  and  you  have  to  get 
lem  cashed  yourself.     In  order  to  facilitate  financing,  most  of  the 
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landschaften  have  established  a  Landschaft  bank — an  independent 
organization  but  witb  capital  subscribed  by  the  Landschaft — in 
the  same  building  and  frequently^  in  the  same  room.  So  when 
you  receive  your  Sieaf  of  pfandebriefe — they  vary  in  denomination 
from  $25  to  $2,500 — ^you  step  over  to  the  bank  counter,  turn  them 
in,  and  receive  your  cash.  But  you  do  not  get  par,  necessarily.  You 
get  whatever  happens  to  be  the  market  price  on  that  day.  They 
vary  a  good  deal  in  value  on  account  of  ttie  different  rates  of  interest 
and  the  state  of  the  money  market.  Here  is  another  striking  thing 
about  this  system — the  borrower  chooses  what  rate  of  interest  he 
will  pay,  3,  3^,  4,  and^  sometimes  4^.  He  receives  pfandebriefe 
bearing  the  same  rate  of  interest  he  pays  on  his  mortgage  and  natu- 
rally 4  per  cent  bonds  bring  a  higher  price  than  3  per  cent.  Prior 
to  our  visit,  Europe  had  been  suffering  from  a  severe  financial  strin- 
gency, due  largely  to  the  Balkan  war,  and  3  per  cent  bonds  went 
as  low  as  75.  So  if  you  elected  to  pay  3  per  cent  on  your  mortgage, 
you  would  receive  only  $750  on  yoiw  $1,000  loan  and  would  actually 
pay  4  per  cent  on  the  money  received,  for  3  per  cent  on  $1,000  is  4 
per  cent  on  $750.  But  you  have  a  very  good  chance  to  get  even. 
You  can  pay  the  unpaid  balance  on  your  mortgage  or  any  jpart  of 
it  any  time  when  vou  are  making  a  semiannuafpayment,  either  in 
cash  or  pfandebriefe,  and  as  these  mortgages  run  for  a  very  long  time, 
30  to  70  years,  there  will  be  abundant  opportunity  to  buy  ^ande- 
briefe  at  a  discount. 

LANDSCHAFT  MAY  FOBEOLOSE  WFTHOUT  OOTTRT  PBOOESS — ^LAND  THE 
FABMEB's  NATUBAL  SOUBOB  of  OAPIIAL — MOBTOAQE  DEBT  AS  A 
PBOFriABLE  INVESTMENT. 

The  Landschaft  is  strengthened  by  several  special  laws.  It  is 
exempt  from  certain  taxes,  its  officers  rank  as  Crown  officers,  its 
deeds  as  public  records.  If  a  borrower  defaults  in  any  payment  or 
allows  his  land  to  deteriorate,  the  Landschaft  may  foreclose  and 
appoint  a  receiver  without  court  process.  In  such  case  it  also  has 
the  right  of  distraint  against  any  movable  property  as  well  as  land. 
There  is  another  provision  that  at  times  is  of  aid  to  the  farmer. 
When  10  per  cent  or  more  of  the  loan  has  been  paid,  the  debtor  may 
have  this  written  off  on  the  register  of  title  and  his  land  freed  to 
that  extent,  or  he  may  make  a  new  loan  up  to  this  amoimt  if  he  can 
use  the  money  to  advantage  in  increasing  the  yield  and  revenue 
from  his  farm.  The  theory  is  this:  Land  is  the  workshop  or  manu- 
factory. It  must  have  working  capital.  The  most  successful  farmer 
is  he  who  has  the  largest  working  capital  up  to  the  needs  of  his 
workshop  and  employs  it  judiciously.  The  natural  source  to  supply 
such  capital  is  the  land  itself.  And  so  when  a  farmer  sees  that  a 
considerable  investment  wiU  largely  increase  his  returns,  he  borrows 
back  what  he  has  paid  on  accoimt.  This  is  quite  the  regular  practice 
in  Prussia  and  is  of  great  value  to  the  country  in  increasmg  the 
acreage  cultivated  and  improving  the  yield.  This  plan  of  jumping 
back  mto  debt  just  as  you  are  getting  out  nicely  wUl  not  appeal  to 
Americans  and  we  are  likely  to  be  very  dubious  about  the  whole 
system  of  mortgaging  yom-  farm  imto  the  third  or  fourth  generation. 
It  was  not  easy  to  teacn  the  German  farmers  that  it  was  a  good  thing 
to  go  back  into  debt  and  stay  there,  but  they  finally  learned  that 
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debt  for  working  capital,  to  make  additions  to  their  workshop  and 
increase  its  yield,  was  sound  business  principle,  for  it  gave  them  a  much 
more  valuable  income-producing  farm  and  made  it  possible  to  pay  the 
debt  off  more  rapidly. 

"won't  work  in  this  country" — LANDSCHAFTEN  PRINCIPLES  ARE 
VITAL  TO  GIVE  OUR  FARMERS  CREDIT  CAPITAL — MR.  WOODRUFF'S 
EXPERIMENT  IN  LANDSCHAFT  PRINCIPLES  REMARKABLY  SUCCESSFUL. 

Money  lenders  who  find  the  present  farm-mortgage  system  offers 
profitable  investment  and  an  occasional  chance  to  get  hold  of  a  good 
farm  at  a  low  price;  bankers  who  fear  innovations,  especiaUv  From 
laymen;  people  who  really  think  we  can  learn  nothing  from  Europe; 
and  others  who  honestly  doubt  the  feasibility  of  marketmg  low-interest 
farm-mortgage  bonds — these  will  tell  you  that  this  is  all  very  inter- 
esting, but  it  won't  work  in  this  country.  That  is  not  argument.  I 
say  ttiat  the  Landschaft  principles  of  collective  security  and  amor- 
tization will  work  in  this  country  and  that  they  are  vital  to  any  mort- 
gage system  we  may  establish  that  is  to  insure  our  fanners  the  same 
opportunitv  to  secure  the  necessary  working  capital  that  our  great 
commercial,  organizations  now  have  and  that  the  continental  farmer 
has.  My  say-so  is  not  argument.  When  a  man  tells  you  a  plan 
won't  work  there  is  only  one  answer.  I  have  already  referred  to 
Mr.  George  Woodruff.  He  is  a  young  man  of  keen  mind,  trained 
abiUty,  and  broad  view.  His  grandfather  established  a  bank  away 
back  before  the  middle  of  the  last  century,  his  father  succeeded  to  it, 
and  now  Mr.  Woodruff  and  his  brother  are  managing  it.  Here  are 
three  generations  of  successful  bankers,  and  it  is  reasonable  to  assume 
that  the  opinion  of  Mr.  Woodruff  is  quite  as  valuable  as  that  of  some 
men  who  nave  drifted  into  banking.  But  Mr.  Woodruff's  opinion, 
while  it  would  be  corroborative,  is  not  argument.  Mr.  Woodruff 
spent  two  years  studying  European  systems,  and  he  could  not  see  why 
American  farmers  were  not  just  as  much  entitled  to  a  reasonable 
long-time  mortgage  system  and  he  established  a  bank  at  JoUet  on 
these  Landschaft  principles  to  loan  to  farmers  and  issue  bonds  on 
Illinois  farm  mortgages;  and  he  included  the  very  necessary  pro- 
vision that  the  productivity  of  the  land  must  be  conservea.  He 
offered  his  first  issue  of  bonds  in  January  of  last  year. 

NO  MARKET  FOR  SECURITIES  IN  1913 —DIVIDENDS  PASSED  AND  CUT, 
VALUES  AT  LOW  EBB— IN  SUCH  UNFAVORABLE  CONDITIONS,  MR. 
WOODRUFF  READILY  MARKETED  $300000  TO  $400,000  FARM  MORTGAGE 
BONDS  AT  6  PER  CENT. 

This  was  in  1913 — a  year  when  one  of  the  half  dozen  leading 
financial  lawyers  of  this  country,  an  old  college  mate  of  mine,  tola 
me  when  I  called  on  him  in  the  East  last  spring  that  he  had  been 
tryiiig  for  20  years  to  get  time  to  take  a  vacation  and  he  was  going 
to  take  it  this  summer,  for  there  will  not  be  a  bond  marketed  in  1913. 
And  when  I  called  at  his  oflBce  in  September,  he  was  still  away  on 
that  20-years-awaited  vacation.  This  was  1913 — a  year  when  stand- 
ard seciurities  that  we  were  taught  as  children  were  as  good  as  Uniteil 
States  bonds  and  paid  better  went  down  from  over  200  and  in  some 
cases  over  300  to  par  and  below  and  many  dividends  were  cut  and 
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Bome  passed.  A  year  when  good  securities  went  be^iu^,  when  rail- 
roads were  forced  to  give  short  time  notes,  when  a  nimOTed  millions 
of  municipal  bonds,  approved,  signed,  and  ready  for  sale  were  held  back 
because  tney  could  not  be  marketed.  In  this  year,  1913,  Mr.  Georce 
Woodruff  offered  his  first  tissue  of  $125,000  30-year  5  per  cent  bonds 
based  on  the  collective  security  of  Illinois  6  per  cent  amortizab>  farm 
mortgages,  and  he  told  me  on  the  steamer  that  they  were  all  sold 
before  we  sailed  for  Europe  in  April.  I  wrote  to  Mr.  Woodruff  last 
February  asking  if  I  might  quote  nim  to  this  effect,  and  he  replied  as 
follows  under  date  of  February  11 : 

I  will  be  very  glad  indeed  to  have  you  refer  to  me  as  you  have  suggested,  and  if  there 
is  anything  I  can  do  to  help  you  spread  the  doctrine  of  farm  credit  in  your  part  of  the 
country.  I  hope  that  you  will  feel  free  to  call  upon  me.  Our  business  is  prospering, 
and  we  nave  now  loaned  between  $300,000  and  $400,000  in  amortization  loans. 

Between  $300,000  and  $400,000  of  5  per  cent  bonds  based  on 
amortizable  5  per  cent  Illinois  farm-mortgage  loans  sold  in  1913. 
Now,  that  is  not  argimient;  that's  the  answer.  When  a  man  tells 
you  that  this  system  won't  work,  refer  him  to  Mr.  George  Woodruff. 

NO  SECURrTY  EQUAL  TO  LAND  UNDER  PROPER  OONDmONS — ^FARM- 
LAND BONDS  APPROVED  BY  THE  FEDERAL  GOYERNliENT  WOULD 
PROBABLY  HAVE  THE  CONFIDENCE  OF  INVESTORS — THE  SAVINGS 
OF  THE   PEOPLE  SHOULD  FINANCE  OUR   FARKfERS. 

I  do  not  mean  to  say  that  it  necessarily  follows  that  because  Mr. 
Woodruff  has  sold  his  bonds  you  and  I  can  establish  a  farm-land 
bank  anywhere  and  be  equally  certain  of  success.  People  bought 
his  bonds  because  they  had  money  to  invest  and  had  confidence  in 
him  and  his  institution,  not  because  they  were  looking  for  farm  mort- 
gages for  investment.  Having  this  confidence,  they  were  willing  to 
mvest  in  securities  based  on  farm  mortgages  he  recommended,  for. 
after  all,  everybody  knows  that  there  is  no  security  equal  to  land 
under  proper  conditions.  That  $300,000  to  $400,000  came  out  of 
hiding  in  such  a  year  as  1913  would  seem  to  indicate  that  under 
nonnal  business  conditions  there  will  be  abimdant  money  to  take  up 
farm-mortgage  bonds  if  investors  are  satisfied  of  their  security, 
especially  since  railroad  secimties  are  not  as  eagerly  sought  as  here- 
tofore. It  is  the  savings  of  the  Nation  that  must  miance  the  farmer 
as  it  financed  the  railroads.  What  is  needed  is  the  creation  of  a 
security  in  the  form  of  a  bond  backed  by  collective  security  of  farm 
mortgages  under  strict  Federal  supervision  and  approval.  And  if 
Mr.  Woodruff's  recommendation  was  sufficient  in  1913,  it  seems  to  me 
that  such  a  farm-land  bond  approved  by  the  United  States  Treasury 
Department,  accepted  by  United  States  courts  as  legal  investment 
for  trust  funds,  and  by  national  banks  for  investment  of  savings 
funds,  and  by  the  postal  savings  trustees  as  security  for  deposits 
of  postal  savings  funds,  and  treated  similarly  by  State  legislation, 
and  exempted  from  all  Federal  and  State  taxation,  would  have  the 
confidence  of  investors  equal  to  that  they  have  displayed  in  Mr. 
Woodruff's  bonds  and  would  attract  the  savings  of  the  people  into 
the  best  channel  for  the  development  and  prosperity  and  well-being 
of  the  Nation,  the  financing  of  our  farmers.  The  bill  presented  to 
the  President  and  to  Congress  has  these  provisions. 
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SHOBT-TEBU    PERSONAL    CBBDIT— THE    BAIFFEI8EN    AND 
SCHULZE-DELITZSCH  SYSTEMS. 

The  Kaiffeisen  System. 

THE  MOST  WONDERFUL  THING  IN  EUROPE — ^PROPERTY  ALWAYS  THE 
RASIS  OF  CREDIT — RAIFFEISEN's  REVOLUTIONARY  PRINCIPLE:  CHAR- 
ACTER  IS   SECURITY. 

We  saw  a  good  many  interesting  things  on  our  trip.  I  am  going  to 
tell  you  something  of  the  most  wondernil  thing  in  Europe.  When  I 
was  a  boy  Dr.  Edward  Everett  Hale  taught  **Ten  times  1  is  10." 
Frederick  William  Raiffeisen  teaches  ten  times  nothing  is  something 
and  a  hundred  times  nothing  is  $10,000.  And  Germany  and  Hungary 
and  Italy  and  Ireland,  and  even  Russia  and  the  Balkans,  are  demon- 
strating the  truth  of  this  remarkakle  theorem  every  day.  This  is  the 
most  wonderful  thing  in  Europe,  and  I  rather  think  in  the  whole 
world. 

Practically  all  of  the  business  of  the  world  is  done  on  credit;  money 
is  used  chiefly  as  a  foundation  for  credit.  From  the  earliest  record, 
when  kings  used  to  pawn  their  crowns  and  crown  jewels,  the  basis  of 
credit  has  been  security,  actual  tangible  security,  property,  something 
that  could  be  sold  up  if  the  debtor  did  not  pay.  Ana  so  a  man's 
credit  was  in  proportion  to  his  property,  and  the  poor  man,  the  man 
who  needed  credit  most,  who  could  not  better  his  position  in  the  world 
without  it,  could  not  get  it.  To  him  that  hath  snail  be  given.  Thds 
was  true  from  the  dawn  of  civihzation  until  65  years  ago,  when  the 
burgomaster  of  a  little  German  village,  **Vater  KaiflFeisen,"  as  he  is 
affectionately  called  in  all  Germany,  his  heart  aching  for  the  poverty 
and  woe  of  nis  people,  declared  and  demonstrated  an  entirely  new 
and  revolutiona^  principle  of  credit:  That  character,  moral  worth, 
industry,  sobriety,  thrift  constitute  security  and  are  entitled  to  credit 
and  better  security  than  property,  because  they  can't  be  sold  up; 
they  don't  have  to  be;  the  sober,  nonest,  industrious  man  pays. 

CHRISTIANITY  AND  PATRIOTISM  THE  FOUNDATION  OF  THE  RAIFFEISEN 
SOCIETIES — HARITS  OF  INDUSTRY,  80HRIETY,  AND  THRIFT  ESTAB- 
LISHED. 

And  what  the  little  credit  societies  that  have  sprung  up  all  over 
Europe,  founded  upon  this  principle  of  Raiffeisen  with  cooperation, 
have  accomplished  is  inconceivable.  I  thought  I  knew  something 
about  the  Raiffeisen  system  after  two  or  three  years  reading  and 
studying;  I  did  not.  No  man  can  comprehend  it  imtil  he  sees  its 
workings  and  results.  Raiffeisen  was  a  very  religious  man,  and  he 
made  Christianity  one  of  the  foundations  of  his  societies.  The  articles 
of  every  society  to-day  contain  this: 

The  society  aims  less  at  realizing  profits  than  at  strengthening  those  economically 
weak  and  promoting  the  intellectual  and  moral  welfare  of  its  members.  Its  activities 
must  accordingly  extend  to:  (a)  The  furtherance  of  thrift;  (6)  the  accumulation  of 
an  indivisible  foundation  funa  for  the  promotion  of  the  economic  conditions  of  the 
members;  (c)  the  oi^anization  of  means  for  the  cultivation  of  rural  social  welfare  and 
of  love  of  nome;  {a)  the  establishment  of  conciliation  courts  of  the  society  for  the 
purpose  of  checking  litigation ;  (e)  the  active  opposition  to  such  transactionH  in  real 
property  as  are  against  the  public  good,  and  sucn  participation  in  the  relief  of  lan<)od 
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property  from  debt  as  may  be  expedient;  (/)  the  holding  of  instructiye  lectums  and 
the  exchange  of  practical  eroeriences  at  the  meetingB  of  members. 

The  society  rests  upon  a  Christian  and  patriotic  foundation.  At  meetings  and  in 
all  the  activities  of  the  association  opinions  and  measures  of  a  religious  or  political 
character  are  absolutely  prohibited. 

WONDERFUL  RESULTS  OF  RAIFFEISEN  SOCIETIES — LITTLE  SAYINGS 
COMBINED  MAKE  AN  ENORMOUS  SUM  IN  PRODUCTIYB  CIRCULA- 
TION— MORAL  CHARACTER  THE  SECURTTY  OF  A  COOPERATIVE. 
BANK — ^PRINCIPLES  OF  THE  RAIFFEISEN  SOCIETIES. 

And  these  provisions  are  lived  up  to.  The  result  is  amazing. 
Habits  of  industry  and  thrift  and  sobriety  have  been  established  m 
the  individual  and  in  the  community.  I  will  venture  to  say  that 
the  Raiffeisen  societies  have  done  more  to  cure  the  disease  oi  drink 
and  stamp  out  the  curse  of  drunkenness  than  all  other  temperance 
work  under  like  conditions — yes ;  ten  times  over.  For  a  booze  fighter 
can't  get  into  a  Raiffeisen  society,  and  if  a  member  gets  to  wasting 
his  time  and  money  at  the  wine  snop  he  finds  half  a  dozen  or  a  score 
of  self-constituted  guardians  reading  him  the  riot  act.  Usury,  so 
frightful  a  curse  of  the  poor,  has  l^en  entirely  aboUshed.  Whole 
villages  that  25  years  ago  consisted  only  of  lazy,  worthless,  drunken 
brigands,  where  no  man  would  trust  a  soul  and  where  neither  prop- 
erty nor  life  were  safe,  haye  become  sober,  industrious,  decent. 
Little  savings  stored  away  in  tin  cans  and  old  stockings  have  been 
called  into  deposits  in  these  little  banks  and  together  have  made  the 
enormous  sum  of  a  billion  dollars  ia  productive  circulation  for  the 
benefit  of  the  worker  and  the  community  and  the  nation,  most  of 
which  would  have  remained  hoarded  away  from  the  channels  of 
trade.  Luzzatti,  who  established  the  people's  banks  in  Italy  and  is 
the  head  of  the  system,  addressed  us  at  Rome.    He  says: 

The  best  guaranty  of  a  cooperative  bank  is  the  moral  worth  of  its  members.  Such 
a  bank  can  not  be  safe  unless  it  make  the  improvident  thrifty,  the  drunkard  sober, 
the  lazy  industrious,  and  even  the  illiterate  educated. 

And  these  things  they  have  done  and  are  doing  every  day  in  every 
country  on  the  continent,  and  in  Ireland,  and  among  the  blacks  in 
far-off  East  India.  And  seeing  it,  it  was  with  a  fuU  heart  that  I 
joined  with  others  of  the  American  commission  in  laying  a  wreath 
with  appropriate  tribute  upon  the  statue  of  Raiffeisen,  which  stands 
a  few  steps  from  the  house  where  he  lived,  in  front  of  the  first  \mion 
he  established,  at  Neuwied  on  the  Rhine.  And  that  first  union  is 
still  in  existence,  prosperous  and  grown  to  large  proportions. 

UNLnOTED   LIABILITT  ANB  THE   CENTRAL  BANK  A  SHOOK  TO  AMERI- 
CANS— A    CENTRAL   BANK   ESSENTIAL — ^SIMPLY  A  CLEARING   HOUSE. 

The  principles  of  the  Raiffeisen  societies  are  unlimited  liability, 
very  limited  field  of  action,  great  care  in  the  selection  of  members, 
close  and  careful  supervision  and  inspection,  no  salaries — only  the 
manager  is  paid  and  ne  gets  from  $2  to  $12  per  month — no  profits — 
either  there  is  no  dividend  or  it  is  limited  to  the  usual  charge  for 
money,  4  per  cent — and  the  basic  principle  of  all  cooperative  societies, 
one  man,  one  vote.  These  are  not  banks,  to  make  money  for  capital; 
they  are  mutual  associations  of  borrowers  and  generally  most  of 
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thorn  poor;  it  is  the  man  and  not  the  money  that  votes.  Tf  I  own 
one  share,  or  have  paid  my  entrance  fee,  which  in  some  German  and 
Italian  societies  is  as  low  as  a  pennv  and  even  a  half  penny,  and  you 
hold  the  Umit,  which  may  be  as  hi^h  as  $1,500, 1  have  the  same  voice 
as  you  in  all  the  affairs  of  the  society  and  the  same  vote. 

There  are  two  Raiffeisen  principles  which  ^ive  a  severe  jolt  to  the 
American  mind.  The  first  is  unlimited  liabihty.  The  eleventh  com- 
mandment taught  the  American  boy  at  his  father's  knee  is  ''Thou 
shalt  not  indorse  another  man's  note."  Raiffeisen  taught:  ''Thou 
shalt  indorse  thy  friend's  note  and  thou  shalt  become  responsible 
with  all  that  which  thou  hast  not  only  for  thy  friend  but  for  Uie 
49  or  99  other  members  of  thy  society."  The  other  is  the  central 
bank.  We  have  alwavs  had  a  bitter  preiudice  against  a  central 
bank,  fearing  that  Wall  Street  would  control  it  and  get  hold  of  what 
little  money  remains  outside  its  clutches.  That  prejudice  was 
strong  in  Andrew  Jackson's  day  and  it  still  exists.  In  fact,  it  is  re- 
sponsible for  the  principal  change  in  the  new  currency  bill  from  the 
Aldrich  bill,  the  substitution  of  12  regional  central  banks  for  1 
central  bank.  It  is  the  same  principle;  we  have  had  to  come  to  it. 
A  central  bank  is  essential  to  the  naiffeisen  system  and  indeed  to 
every  banking  system  in  Europe.  But  it  is  not  a  Wall  Street  central 
bank.  It  is  simply  a  clearing  house  to  equalize  the  supply  and  de- 
mand for  money.  If  your  Uttle  village  bank  needs  for  me  use  of  its 
members  more  money  than  it  has,  the  central  bank  advances  it  from 
the  deposits  of  other  little  village  banks — ^in  Minnesota  or  Massa- 
chusetts or  Maryland,  perhaps — ^where  monev  is  not  at  the  time 
needed.  It  also  meets  another  great  need.  Just  as  a  small  farmer 
in  a  remote  locality  finds  it  impossible  to  get  credit  until  a  cooperative 
bank  is  established,  so  the  little  bank  can  not  reach  the  money 
market  to  supply  its  needs  and  invest  its  surplus.  And  so  the  central 
bank  forms  a  convenient  and  necessary  channel  for  the  passage  of 
funds  to  and  from  the  money  markets  of  the  world.  Speculative 
business,  investment  in  anv  kind  of  speculative  securities  or  loaning 
on  such  is  absolutely  prohibited,  so  you  see  such  a  bank  could  not  get 
a  footing  in  Wall  Street,  but  it  is  very  necessary  to  the  village  baoSs. 

A   BANKINO  PYBAMID   WTTH   A   MILLION    SAVEBS   AS   A   FOUNDATION — 
UNLIMITED  LIABILITT  THE  BASIS — ONE  FOB  ALL  AND  ALL  FOB  ONE. 

The  system  is  a  pyramid  with  10,000  little  banks  with  an  hundred 
members  each  as  tne  base,  then  52  regional  banks,  then  the  Centnd 
Prussian  Bank,  a  pyramia  with  a  foundation  of  a  million  savers  at 
the  base,  not  a  Wall  Street  pyramid,  with  the  apex  as  the  foundation. 
Every  member  becomes  liable  with  all  of  his  possessions  for  all  of  the 
debts  of  the  bank.  There  are  no  exemptions  such  as  we  have. 
Except  the  clothes  on  his  back  and  the  hoe  or  ax  in  his  hand,  you  can 
seize  everything  a  man  has.  And  so  unlimited  liability  means  every- 
thing to  the  man  who  assumes  it,  and  it  means  a  good  deal  to  the 
lender.  The  minister  of  the  treasury  of  Italy  explained  the  system 
thus:  Suppose  you  are  a  lai^e  employer  of  labor;  you  can  easily  pick 
out  an  hundred  of  your  men  sober,  honest,  and  industrious,  to  each 
of  whom  you  could  loan  50  francs  or  $10.  JBut  experience  has  shown 
that  through  death,  sickness,  or  accident,  two  of  the  hundred  will  be 
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unable  to  pay.  The  other  98  will  pay,  and  if  they  were  liable  for  the 
2  vour  loan  would  be  safe.  So  you  make  the  100  jointly  and  sever- 
ally liable  for  the  entire  5.000  francs,  or  $1,000,  and  each  and  all  of 
the  100  loans  are  safe.  Tnis  is  the  principle  upon  which  all  of  these 
little  credit  societies  are  founded,  the  principle  we  often  tails  about 
but  never  really  get  into  operation:  One  for  all  and  all  for  one. 

ALWAYS  WATCHING  THE  BOBBOWEE — ^LOANS  ONLY  FOB  A  PRODUCTIVE 
OB  ECONOMIC  PUBPOSE — EMPLOYMENT  OF  THE  LOAN  MADE  SECUB- 
CTY  FOB  rrS  PAYMENT — ^BfAKINO  CBEDIT  DIFFICULT,  TO  MAKE  IT 
POSSIBLE — BAIFFEISEN'S   DBEAM  ALMOST  BEALIZED. 

This  unlimited  liability  obviously  requires  a  very  limited  field, 
where  every  man  knows  every  other  man;  in  the  first  place  to  admit 
only  the  right  kind  of  members  and  in  the  second  place  to  watch  the 
borrower.  "My  society  has  a  hundred  members"  said  a  member  to 
us.  ''We  are  99  detectives  all  the  time  watching  the  borrower,  to 
see  that  he  is  working  every  day  and  not  idUn^  at  the  wine  shop  and 
is  using  the  money  for  the  purpose  for  which  ne  borrowed  it."  For 
loans  are  made  only  for  a  specific  productive  or  economic  purpose. 
You  can  borrow  for  a  cow  or  a  plow  or  fertilizer,  but  you  can't 
borrow  to  take  a  pelasure  trip  or  to  buy  your  wife  a  $50  hat  marked 
down  to  $49.49  or  your  daughter  a  course  of  tango  lessons.  This 
little  story  of  the  99  detectives  is  one  secret  of  the  success  of  these 
banks  and  the  security  of  this  new  form  of  credit:  Intimate  knowl- 
edge of  the  borrower,  continuous  watching  to  see  that  he  is  indus- 
trious, sober,  thrifty,  that  he  is  putting  the  money  borrowed  to  the 
use  that  is  going  to  bring  good  returns  and  enable  him  to  pav  his 
debt.  It  is  easy  to  sneer  at  such  securitjr,  yet  what  bank,  if  you 
please,  in  the  length  and  breadth  of  America,  has  any  such  knowl- 
edge of  its  debtors,  any  certainty  that  the  loan  of  itself  insures  re- 
payment, any  such  influence  to  compel  borrowers  to  make  good? 
By  loaning  only  for  a  specific  productive  purpose,  they  make  em- 
ployment of  the  loan  suostantial  security  for  its  repayinent.  Un- 
iinuted  liabiUtyis  employed  not  so  much  to  facilitate  credit  by  pledg- 
ing a  large  collective  value  where  the  individual  could  pledge  onfy 
nominal  value  as  to  make  credit  possible  by  insuring  tne  personal 
interest  of  each  member  in  close  watch  of  the  bank,  its  manager  and 
conmiittees,  and  eternal  vigilance  upon  the  borrower.  And  so  com- 
pelling the  borrower  to  attend  to  his  work,  to  keep  sober  and  indus- 
trious and  thrifty,  to  use  the  money  borrowed  so  that  it  will  return 
increasingly,  all  these  things  that  make  credit  hard  for  the  debtor 
make  it  possible.  For  he  is  forced  to  make  of  his  own  efforts,  of  his 
own  character,  of  his  ovm  habits,  security  worth  lending  upon. 
"This,"  as  Mr.  Henry  W.  Wolff  sajrs,  '*is  the  argument  for  cooperative 
credit,  the  secret  of  its  possibiUty  in  a  nutshell."  Ridffeisen's  idea 
was  to  restrict  a  society  to  a  parish,  where  men  necessarily  knew  one 
another,  where,  as  they  say  over  there,  they  knew  what  their  neigh- 
bor had  in  his  cupboard  and  in  his  bureau  drawers;  and  it  was  his 
dream  ultimately  to  establish  a  society  in  every  parish  in  the  Empire, 
to  make  Germany  the  most  prosperous,  thrifty  and  happy  nation  on 
earth.  How  real  was  this  dream  you  may  judge  when  I  say  that  the 
imperial  minister  told  us  that  the  Government  b  working  on  fcliia 
plan  of  Raiffeisen's  and  the  goal  is  in  sight. 
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WITHOUT  COOPEBATIVE  BANKS  CBEDIT  IS  A  MONOPLY  OF  THE  PBOP- 
EBTY  OWNEB — VEBT  SIMPLE  MATTEB  TO  OBOANIZE  A  BAIFFEI8RN 
800IETT — LIMIT  OF  A  LOAN   $2,500. 

A  man  joins  a  cooperative  bank  because  he  needs  a  loan  he  can 
not  get  elsewhere  on  reasonable  terms  if  at  all.  Wherever  cooper- 
ative banks  are  not  yet  established,  credit  remains  altogether  the 
monoply  of  the  wealtny  or  at  best  of  the  property  owner.  This  is 
true  of  the  United  States.  There  are  milhons  of  people  here  as  in 
every  nation  who  need  loans  and  can  only  go  to  the  usurer  or  pawn- 
shop or  to  charity,  who  for  lack  of  property,  tangible  security,  are 
barred  from  the  ordinary  bank.  This  is  the  history  of  all  time;  it  is 
no  longer  true  where  cooperative  banks  have  been  established. 

It  is  a  very  simple  matter  to  organize  one  of  these  Raiflfeisen  socie- 
ties. Ten  or  a  dozen  men  get  together,  men  who  know  and  trust  one 
another,  and  decide  to  organize  a  society.  Raiffeisen  taught  that  if 
Uiere  were  only  two  good  men  ready,  one  to  act  as  chairman  and  the 
other  as  secretary,  for  them  to  go  ahead  and  organize  and  open  the 
bank  for  business  and  others  would  quickly  join  the  two.  The 
Grovemment,  however,  has  placed  the  minimum  at  seven.  They 
adopt  what  we  call  articles  and  by-laws,  they  call  them  statutes;  a 
sample  form  is  furnished  in  blank  by  the  Raiffeisen  Federation. 
Thev  elect  a  manager  or  cashier,  an  executive  or  discount  committee 
of  three  or  ^ve  and  a  supervisory  committee  of  six  to  nine  or  more. 
The  executive  committee  passes  upon  all  loans  and  a  majority  must 
in  writing  approve  an  application.  The  supervisory  committee  keeps 
constant  watch  over  tne  manager  and  executive  committee.  The 
meeting  decides  what  shall  be  tne  maximum  loan  to  an  individual, 
the  maximum  amoimt  to  be  loaned  in  the  aggregate,  and  all  other 
detiuls.  The  highest  Umit  allowed  an  individual  is  $2,500  and  in  the 
small  societies  is  much  less.  The  members  pay  their  entrance  fees, 
or  for  their  stock,  which  may  be  paid  in  installments,  register  the 
society  at  the  Government  registry  office,  join  the  federation  and  get 
in  touch  with  the  central  bank  and  the  society  is  now  ready  for 
business. 

MANAOEB  PAID  $2  TO  $12  PEB  MONTH — NO  MONEY  TIED  UP  IN 
BUILDING  OB  BENT — LOANS  TO  MEMBEBS  ONLY — BOBBOWEB  MUST 
CONVINCE  COMMITTEE  THAT  HIS  USE  OF  THE  MONEY  ASKED  FOB 
WILL  PBOVE   PBOFITABLE. 

The  manager  is  generally  the  village  school-teacher  or  clergvman 
or  one  of  the  large  farmers,  whoever  happens  to  be  the  educated  man 
who  can  figure  4  per  cent  interest  ana  Keep  a  simple  set  of  books. 
He  gets  from  $2  to  $12  a  month  salary,  in  proportion  to  the  amoimt 
of  business.  No  other  salaries  are  paid  unless  the  business  grows  so 
as  to  require  clerks  giving  their  whole  time,  in  which  case  they  get 
the  going  wages.  The  bank  is  frequently  in  a  little  back  room  in  the 
managers  house.  There  is  no  money  tied  up  in  a  building  or  wasted 
on  rent  by  a  yoimg  society,  although  as  they  grow  many  of  them 
acauire  their  own  building.  The  room  contains  a  table,  some  chairs, 
a  cneap  desk,  a  $10  secondhnnd  safe,  and  a  few  books.  There  are  no 
checks  used.     Iliis  bank  will  not  cash  a  check;  all  business  is  cash. 
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Some  of  the  banks  are  open  certain  hours  on  certain  days  in  the  week, 
others  every  day,  including  Sunday.  Deposits  are  received  from 
members  and  are  paid  interest  1  per  cent  less  than  is  charged  on  loans. 
Deposits  are  also  received  from  nonmembers  and  are  paid  from  one- 
fourth  to  1  per  cent  less  than  to  members.  Loans  are  made  to  mem- 
bers only.  If  a  loan  is  made  to  a  nonmember,  the  society  becomes  a 
commercial  bank  and  is  taxed  by  the  Government.  This  distinction 
in  taxation  between  a  conmiercial  bank  organized  for  profit  and  a 
cooperative  society  of  borrowers  is  eminently  fair  and  just.  When  a 
member  makes  an  appHcation  for  a  loan,  he  must  bring  two  other 
members  as  sureties  and  he  must  explain  for  what  the  money  is  to  be 
used.  And  more  than  this.  This  committee  is  from  Missouri.  He 
must  show  them  not  only  that  the  piupose  is  productive  or  economic 
in  the  abstract,  but  that  in  this  specific  instance  he  can  and  will  carry 
it  out  so  as  to  insure  a  money  return  that  will  guarantee  payment  of 
the  loan.  For  instance,  you  and  I  might  maKe  application  at  the 
same  time  for  a  loan  to  put  a  new  piece  of  land  in  cultivation  imder 
apparently  similar  conditions  and  with  the  same  or  equal  sureties. 
The  committee  might  grant  your  loan  and  refuse  mine,  because  they 
beheved  you  would  make  it  profitable,  while  I  had  better  get  my 

E resent  holding  in  better  shape  and  devote  my  ener^es  to  getting 
etter  returns  from  it  before  spreadiag  out.     It  is  making  credit  dij£- 
cult  to  make  it  possible. 

LOAN  PEBIOD  FBOM  THREE  MONTHS  TO  10  TEARS — INTEREST  CHARGES 
VERY  LOW  BECAUSE   OF   VERY  SMALL   EXPENSE. 

Loans  are  made  for  periods  of  from  three  months  up  to  two  or 
three  years  and  are  extended  when  advisable  up  to  10  years,  which 
is  the  limit.  Loans  running  longer  than  a  few  months  must  be  re- 
duced by  partial  payments  annually.  Interest  varies  from  3}  to  5 
per  cent.  It  is  a  striking  fact  that  during  the  severe  stringency  of 
the  two  years  before  out  visit,  when  the  interest  charge  of  Uie  bank 
owned  by  the  Imperial  Government  advanced  to  7  per  cent  and  that 
of  commercial  banks  to  7  and  8  per  cent,  these  little  credit  societies 
continued  to  serve  their  members  at  the  usual  cheap  rates,  with 
apparently  no  injurious  knowledge  of  the  shortage  of  money.  At 
least  their  members  did  not  know  anything  about  it,  and  their  wants 
were  supplied  as  usual.  They  can  do  this  because  of  the  extremely 
small  expense,  practically  no  rent  or  salaries,  no  overhead,  the 
absence  of  the  necessity  to  make  a  profit,  dividends  being  restricted 
to  the  interest  charge  and  many  times  being  eliminated  entirely,  and 
the  absence  of  all  speculative  business  and  its  attendant  risk. 

CENTRAL  BANK  ADVANCES  MONEY  WHEN  NEEDED — ^A  HUNDRED  TIMES 
NOTHING  IS  $10,000 — THE  VILLAGE  BANK  WITH  A  FEW  HUNDRED 
DOLLARS  CAPITAL  CAN  CARE  FOR  ALL  THE  NEEDS  OF  THE  COM- 
MUNITY— TREMENDOUS  DEPOSITS  ATTRACTED  BY  THESE  LITTLE 
BANKS. 

The  bank  keeps  in  the  little  safe  only  such  monev  as  is  needed 
from  day  to  day,  two  or  three  hundred  dollars;  the  balance  is  kept  at 
the  central  bank  drawing  interest.  If  its  members  need  more  money 
than  it  has,  the  central  bank  advances  it  at  a  low  rate  of  interest. 
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Here  is  where  the  unlimited  liability  comes  in;  where  you  follow 
Raiffeisen's  behest  and  become  liable  not  only  for  your  friend  but  for 
the  99  other  members  of  your  society;  where  ten  times  nothing 
becomes  something  and  a  hundred  times  nothing  becomes  $10,000. 
The  little  piece  of  land  and  the  house  and  the  bam,  if  he  happens 
to  have  them,  the  clothes  and  the  beds  and  the  working  tools,  all 
your  member  has,  might  run  up  to  $1,000  to  replace,  but  would  be 
worthless  as  security  for  a  commercial  bank,  for  the  expense  and 
trouble  of  selling  it  up  and  realizing  anything  would  be  far  greater 
than  the  small  sum  earned  in  interest.  But  all  these  little  posses- 
sions foot  up  a  thousand  dollars,  and  when  all  of  the  hundred  mem- 
bers is  combined  in  the  society,  it  becomes  a  himdred  thousand 
dollars  of  Raiffeisen  security.  And  so  your  society  has  a  rating  of 
$100,000,  although  its  capital  is  only  two  or  three  himdred  dollars, 
and  at  any  time  the  central  bank,  without  any  other  security,  will 
advance  one-tenth  of  this  rating,  or  $10,000.  One  himdred  times 
nothing  becomes  ten  thousand  real  hard  gold  dollars.  No  security  ? 
Ah,  but  it  is  sound  security,  for  you  are  never  going  to  be  forced  to 
sell  it  up.  And  so  a  bank  organized  with  a  few  himdred  dollars 
capital  can  take  care  of  all  the  needs  of  the  community.  But  it  is  a 
fact,  and  a  very  striking  fact,  I  am  still  wondering  about  it,  that  the 
official  Government  reports  show  that  while  the  capital  of  these 
17,000  banks  averages  less  than  $500,  of  the  hundreds  of  millions 
they  handle  annually  nearlv  90  per  cent  comes  from  their  own 
deposits,  1.2  per  cent  from  share  capital,  2.6  per  cent  from  accumu- 
lated surplus,  and  but  8  per  cent  borrowed  from  the  central  bank  or 
from  some  other  source. 

THE  SGHXJLZE-DELITZSCH  BANKS — DO  BUSINESS  ON  A  MUCH  LABOEB 
80ALB — ^AVEBAOE  8HABE  CAPrTAL  ONE  HUNDBED  AND  TWENTY 
TIMES  AS  GREAT — COMPARATFVE  FIGURES — AVERAGE  '  RAIFFEISEN 
LOANS  VERY   SMALL. 

Contemporary  with  Raiffeisen  was  Schulze,  of  DeUtzsch.  The 
banks  estabUshed  upon  his  principles  are  doing  for  the  city  people 
what  the  Raiffeisen  banks  are  doiii;  in  the  country.  They  are  popu- 
larly known  as  people's  banks,  while  the  Raiffeisen  are  known  as 
village  banks.  There  are  some  points  of  similarity  and  some  of 
difference.  Collective  security  ana  unlimited  Uabihty  are  the  founda- 
tion of  both,  although  before  his  death  Schulze  conceded  that  lia- 
bility mijght  be  limited.  While  all  of  the  genuine  Raiffeisen  banks 
have  unlimited  liabihtv,  about  half  of  the  Schulze-DeUtzsch  banks  in 
Germany  and  most  of  them  in  Austria  and  Italy  have  Umited  lia- 
bility. These  banks  approach  nearer  our  banks  than  any  other 
cooperative  banks  in  Europe.  They  differ  from  the  Raiffeisen  banks 
in  that  they  start  with  a  substantial  share  capital,  to  be  paid  up  in 
installments,  while  Raiffeisen  argued  that  there  should  be  no  shares 
and  no  entrance  fee,  in  order  that  the  poorest  man  might  become  a 
member.  They  do  business  on  a  much  larger  scale,  having  a  much 
lai^er  capital,  much  greater  membership,  making  larger  loans,  em- 
ploying well-paid  managers  and  clerks  and  paying  good  dividends. 
The  average  membership  of  the  Raiffeisen  societies  is  100,  Schulze- 
Delitzsch,  600;  average  share,  Raiffeisen,  $2.50,  Schulze-DeUtzsch, 
$90;  average  working  capital,  Raiffeisen  $40,000,  Schulze-Delitzsch 
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nearly  $400,000  (the  tendency  is  toward  larger  and  larger  capital  in 
Schuize-Delitzsch  banks;  it  has  trebled  in  20  years);  average  share 
capital,  Raiffeisen  less  than  $500,  Schulze-Delitzsch,  $60,000  (which 
is  1.2  and  15  per  cent,  respectively,  of  their  working  capital);  divi- 
dends paid,  Raiffeisen  none  generally,  never  above  the  interest  rate. 
Schulze-Delitzsch  5  to  7  per  cent,  and  in  some  cases  as  high  as  18  ana 
25  per  cent.  These  are  real  banks,  you  will  note,  but  they  are  coop- 
erative and  on  a  much  larger  scale  are  managed  much  like  the  Rain- 
eisen  banks.  And  they  serve  farmers  as  well  as  townspeople.  In 
Baden,  for  instance,  farmers  and  peasants  make  about  30  per  cent  of 
their  borrowers,  wnile  these  classes  are  about  95  per  cent  in  the 
Raiffeisen  societies,  and  these  loans  total  thirty-two  and  a  quarter 
million  dollars  as  against  twenty-four  and  a  quarter  milUon  in  the 
RaiflFeisen  system.  Doing  business  on  so  much  larger  scale  the 
Schulze-Delitzsch  banks  are  not  limited  to  a  single  pansh  or  village, 
but  draw  clients  from  a  wide  area.  Consequently,  lacking  the  inti- 
mate knowledge  and  constant  watch  of  borrowers,  they  have  to  sub- 
stitute ordinary  banking  methods  and  trained  employees.  That  you 
may  appreciate  how  small  are  the  Raiffeisen  banks  financially  and 
how  small  the  needs  of  the  farmers  and  workers  they  care  for,  the 
report  of  the  federation  for  1910  shows  16  per  cent  oi  the  loans  less 
than  $25;  28  per  cent  from  $25  to  $75;  16  per  cent  from  $75  to  $125; 
17  per  cent  from  $125  to  $250;  12  per  cent  from  $250  to  $500;  11 
per  cent  over  $500. 

A  Personal  Visrr  to  Several  Little  Banks. 

LFTTLE  raiffeisen  BANK  AT  RAGOW—  THE  BANK  A  BOND  OF  BROTHER- 
HOOD—THE WELFARE  OF  ONE  THE  CONCERN  OF  ALL. 

I  \^ant  to  tell  you  of  two  or  three  of  those  little  banks  I  personally 
visited,  so  that  you  may  get  a  living  picture  of  them  in  your  mindf. 
Soon  after  reaching  Europe  some  oi  us  decided  that  there  was  too 
much  red  tape  about  a  formal  visit  to  a  bank  by  a  commission  of 
60  or  70  an(I  that  to  get  down  to  fundamentals,  four  or  five  of  us 
should  take  an  interpreter,  go  out  into  the  country  and  see  the  system 
in  actual  operation.  This  plan  was  followed  at  inter\als  throughout 
the  trip.  At  Ragow,  a  little  village  75  miles  from  Berlin,  adjoining 
the  Spreewold,  to  me  the  most  attractive  place  in  Europe,  a  few  of  us 
visited  the  real  thing.  All  of  the  villagers  are  farmers  except  an 
occasional  mechanic  or  tradesman  and  Herr  Schulze.  the  school 
teacher,  who  manages  the  bank  and  has  it  in  a  small  back  room  in  his 
house.  There  is  a  small  safe,  desk,  table,  chairs  and  over  the  door 
a  bust  of  Schiller,  which  he  explained  represents  idealism  combined 
with  practical  business,  the  Raifl'eisen  [)rinciple.  No  one  in  the  village 
could  speak  English.  The  society  was  established  in  1899  with  16 
members  and  now  has  100.  Before  its  establishment,  the  people 
were  entirely  at  the  merely  of  extortionists  not  only  when  they  nad  to 
borrow,  but  also  in  the  bills  they  ran  for  necessities.  Now  that  is  all 
done  away  with  and  the  bank  has  greatly  stimulated  thrift  and  sa\ing. 
Formerly  there  was  no  sa  zings  bank  and  no  saving.  Now,  practically, 
everyone  has  a  little  savings  account.  This  has  made  for  indepencl- 
ence  and  also  for  solidarity,  as  the  bank  is  a  bond  of  brothertiood, 
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almost  a  family  tie.  We  found  everywhere  this  pronounce:!  effect 
of  these  societies,  to  get  the  people  together,  to  do  away  with  feu  Is 
and  friction.  Men  of  varying  nationalities  and  beliefs  unite  in  the 
society  and  learn  that  truly  the  prosperity  and  welfare  of  one  is  the 
concern  of  all  and  their  Utcs  naturfialy  come  to  regulate  themselv^es 
on  this  golden  rule.  Even  in  Ireland,  where  ci-vil  war  threatens, 
where  the  breach  is  wide  and  deep  ana  in  the  minds  of  many  will 
spout  forth  blood  and  death,  the  hall  of  the  cooperative  society  is  the 
haven  of  harmony  and  peace  and  fellowship. 

ENTIRE    ANNUAL    EXPENSE   $300— PROFITS    IN    12    YEARS   $860— PAYS 
3i   TO  4  PER  CENT,   CHARGES  4^  TO  6  PER  CENT. 

We  saw  sitting  aroimd  a  table  together  priest  and  parson,  Home 
Ruler  and  Nationalist,  under  the  leadership  of  Sir  Horace  Plunkett, 
working  in  absolute  harmony  for  the  success  of  the  cooperative 
society,  welding  the  discordant  elements  into  a  mutuallv  dependent 
union,  and  never  a  word  or  thought  of  dissension.  And  the  wonder 
working  of  these  societies  was  again  impressed  upon  me.  Surely 
nothing  in  the  world  save  a  Raiffeisen  society  coula  bind  these  men 
together.  And  wherever  Raiffeisen  societies  exist  there  you  find 
this  get-together  and  stay-together  spirit,  one  for  all,  all  for  one. 
Returning  to  the  Regow  oank,  in  1912  there  was  deposited  in  this 
little  bank  25.541  marks,  or  about  $6,200,  and  the  total  deposits  at 
the  close  of  tne  year  were  86,614  marks,  or  $20,787.  The  loans  in 
1912  were  22,022  marks,  or  $5,285,  and  the  total  loans  December 
31,  93,267  marks,  or  $22,384.  The  largest  loan  ever  made  was 
20,000  marks,  or  $4,800,  and  the  smallest  made  is  50  marks,  or  $12. 
The  general  run  of  loans  is  100  to  300  marks,  $24  to  $72.  Loans  are 
made  for  3  years  or  less  and  may  be  extended  iip  to  10  years,  the 
limit.  The  entire  expense  for  1912  was  $300.  The  profits  for  the 
12  years  have  boon  3,593  marks,  or  about  $860,  which  constitutes 
the  surplus  or  reserve.  The  largest  profit  in  one  year  was  $220. 
Last  year  it  was  $34.  This  bank  pays  3|  to  4  per  cent  on  deposits 
and  charges  4^  to  5  per  cent  interest,  and  through  any  financial 
strmgency,  w^hen  commercial  banks  raise  their  rates  to  nearly  double 
this,  the  same  rate  is  maintained.  The  Central  Bank  at  Berlin,  with 
which  this  bank  is  connected  is  a  ioint^tock  bank,  its  stock  being 
held  by  the  small  banks  in  the  feaeration.  This  bank  holds  three 
shares.  There  are  4,300  local  banks  in  this  federation  dealing  with 
this  central.  The  sum  of  $500  is  kept  in  the  little  safe  and  the  bal- 
ance deposited  with  the  central.  Tne  membership  fee  is  10  marks, 
or  $2.40.  The  average  farm  hereabout  is  37  acres  and  the  value 
$200  per  acre.  This  is  an  admirable  example  of  one  of  these  little 
banks.  We  saw  it.  talked  through  an  interpreter  with  the  manager, 
the  committee,  ana  some  of  the  members,  and  looked  over  the  books 
and  accounts.     This  is  real;  not  what  might  be. 

AN  OmCIAL  HOLIDAY  AT  KREMS  ON  THE  DANUBE — A  LARGE  RAIFFEI- 
SEN BANK,  SERVING  SEVEN  COMMUNITIES— CAPITAL  $1,785,  BUT 
UNLIMITED    LIABILITY    $1,000,000 — STARTED    WITH    $200    CAPITAL. 

Krems  is  a  village  on  the  Danube,  some  miles  above  Vienna.  Thev 
made  our  visit  an  off'cial  hohday.  When  our  steamboat  approached, 
we  were  greeted  with  a  salute  fi-om  the  cannon  on  the  fortifications, 
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and  at  the  dock  the  village  dignitaries,  in  the  inevitable  top  hats  and 
frock  coats,  received  us,  with  a  band  playing  what  was  intended  to 
be  the  Star  Spangled  Banner.  A  group  of  girls  in  native  costume 
waved  American  flags,  and  many  more  strewed  flowers  before  us. 
The  whole  village  was  there  and  marched  with  us  up  to  the  city  hall. 
It  was  said  that  they  had  never  seen  an  American,  and  that  our 
steamer  was  the  first  to  fly  the  American  flag  on  the  Danube.  It  was 
welcome  there,  for  through  all  the  miles  of  that  steamboat  trip  we 
were  greeted  with  waving  of  hats  and  handkerchiefs  from  every  little 
village  and  from  every  group  of  peasants  along  the  river  banks. 
A  small  committee  inspected  the  bank.  This  is  an  unusually  large 
Raiffeisen  bank,  having  members  in  seven  communities  and  a  member 
of  the  supervising  committee  from  each  community.  The  bank  has 
357  members,  holding  shares  valued  at  7,140  crowns,  or  $1,428. 
Shares  are  20  crowns,  $4,  each,  instead  of  the  usud  $2.50,  each 
member  holding  one  share.  They  own  their  building,  valued  at 
$6,660.  They  have  an  accumulated  surplus  of  $2,670  and  a  cash 
balance  of  $5,540  on  deposit  with  the  central  at  Vienna.  Their  de- 
posits are  $106,776,  and  loans  $91,459.  The  expense  is  $600  a  year, 
covering  everything.  They  pay  depositors  4  per  cent  and  charge 
4f  per  cent  interest,  although  commercial  banks  were  charging  7 
per  cent  at  this  time.  The  bank  made  a  profit  last  year  of  $63,  of 
which  $71  paid  a  4  per  cent  dividend  to  members  and  $6  was  passed  to 
surplus.  Understand,  this  is  a  big  bank,  and  has  on  deposit  practi- 
cally all  of  the  money  of  the  villagers  and  the  country  people.  Al- 
though the  share  capital  is  only  $1,428,  the  unUmited  liability  of  the 
members  is  rated  at  5,000,000  crowns,  or  $1,000,000,  and  the  Central 
will  loan  them  $100,000  without  security.  Loans  are  made  not  to 
exceed  a  year,  but  are  extended  in  exceptional  cases.  When  this 
bank  started,  there  were  50  members  and  a  paid  up  capital  of  1,000 
crowns,  or  $200.  The  bank  at  once  borrowed  10,000  crowns,  or 
$2,000  from  the  Central,  on  the  unUmited  Habihty  of  its  50  members. 
The  bookkeeper  is  a  clergyman,  the  cashier  a  pensioner.  Only  the 
bookkeeper  is  paid.  In  such  cases,  the  salary  ranges  from  $2  to  $12 
a  month,  according  to  the  amount  of  business.  It  is  this  giving  of 
services  by  the  oflicers  and  the  consequent  very  small  expense  that 
enables  these  cooperative  banks  to  loan  at  so  much  lower  rate  than 
the  commercial  banks,  the  president  explained. 

EVERYTHING  DONE  BY  RULE  IN  GERMANY — A  MODIFIED  RAIFFEISEN 
BANK  AT  NIEMBERG — LIABILITY  SPECIFICALLY  LIMITED — LOANS 
ONLY  TO  PROPERTY  OWNERS. 

Bv  a  piece  of  good  luck  I  had  an  opportunitv  to  visit  another  little 
bank,  differing  from  any  we  had  visited.  While  the  commission  went 
to  Leipzig,  half  a  dozen  of  us  stayed  at  Halle  to  visit  the  local  banks. 
Every  attempt  we  made  was  met  with  the  polite  answer  that  our 
official  program,  prepared  by  the  Imperial  Government,  provided 
for  this  inspection  next  Tuesday,  and  next  Tuesday  they  would  be 
glad  to  see  us  and  everything  would  be  at  our  disposal.  Until  then, 
auf  wiederschen.  We  couldn't  get  into  a  bank.  In  Germany  things 
are  done  by  rule  and  you  must  stick  to  your  program.  But  we  found 
a  banker  who  was  sorry  for  us  and  our  wasted  day,  and  he  conducted 
us  in  motors  to  a  little  bank  in  the  village  of  Niemberg,  900  population. 
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three-quarters  of  an  hour's  drive  in  the  country.  A  cooperative 
creamery  has  been  in  operation  for  20  years.  The  creamery  manager, 
Herr  Dechew,  established  this  bank  in  1908  to  give  creamery  members 
banking  facilities  for  deposits  and  loans,  insuring  them  a  cheap  rate 
on  loans  and  high  interest  on  deposits,  thus  encouraging  thrirt  and 
saving.  The  members  are  mostly  farmers,  with  an  occasional  black- 
smith, mechanic,  and  worker  in  the  creamery  or  malt  works.  It 
started  with  25  members  and  now  has  52.  There  are  262  shares  of 
10  marks,  or  $2.40  each,  approximately  $630  capitd.  It  is  not  a 
Raiffeisen  bank,  and  I  want  to  emphasize  the  distinction,  for  if  we 
adoDt  the  Raiffeisen  system  it  is  likelv  to  be  with  modifications  such 
as  tnis  little  bank  has.  It  refuses  the  basic  principle  of  unlimited 
liabilitjr.  Entirely  opposed  to  Raiffeisen  principles,  it  loans  only  to 
men  with  property,  real  or  personal,  and  liaoility  is  specifically 
limited.  A  member  when  elected  may  purchase  one  10-mark  share 
and  one  additional  share  for  each  mark  he  pays  in  taxes  up  to  80 
shares,  $192,  the  limit.  Payment  of  a  mark  in  taxes  means  the 
ownership  or  property  valued,  at  1,500  marks.  The  liability  of  each 
member  is  expressly  fixed  at  200  marks  for  each  share.  Thus  the 
owner  of  a  single  share  is  liable  up  to  200  marks,  or  $48,  and  the  owner 
of  the  limit  or  80  shares  up  to  16,000  marks,  or  $3,840. 

EXPENSE   LESS   THAN  $200  A  TEAR — ANNUAL  BUSINESS  OF  A  lOLUON 
MARKS  ON  2,600  BfARKS  CAPITAL. 

One  principle  remains  to  make  it  really  cooperative:  Each  member 
has  one  vote  irrespective  of  holding.  The  director,  who  is  Herr 
Dechow,  draws  $10  a  month,  the  only  salary  paid.  He  would  be 
drawing  $5,000  or  $10,000  a  year  in  American  business ;  he  is  that 
class  of  man.  The  bank  is  in  a  little  room  in  the  creamery  building, 
with  the  usual  table,  desk,  chairs,  and  safe.  The  expense  is  $36  a 
year  for  stationery  in  addition  to  tne  salary  of  $120.  The  bank  pays 
another  $36  to  the  Imperial  Federation,  which  inspects  it  annually, 
making  the  total  cost  under  $200  a  year.  It  is  open  from  8  to  12  and 
2  to  7,  and  on  Simdays  from  9  to  11  a.  m.  In  1912  there  were  80 
depositors,  deposits  aggregating  $8,700,  and  50  borrowers,  loans 
aggregating  $4^600.  Tne  surplus  now  amoimts  to  $120.  The  sum 
of  $240  is  earned  in  the  safe  and  the  balance  at  the  Halle  central 
bank,  which  allows  it  4^  per  cent  on  balances.  Members  receive  4 
per  cent  on  deposits  and  nonmembers  3^  per  cent.  Borrowers  are 
charged  5^  per  cent  interest  and  one-tentn  of  1  per  cent  for  expense. 
The  Dank  <fid  a  business  of  a  million  marks  in  1912.  It  made  no 
money,  for  it  invested  its  earnings  in  Government  bonds  and  the  fall 
in  the  price  of  bonds  wiped  out  tne  profits.  Ordinarily  it  pays  4  per 
cent  dividend.  Loans  are  made  for  three  months  and  renewed  as 
often  as  desired.  The  largest  loan  ever  made  was  3,000  marks,  $720. 
TTiey  have  never  had  a  loss.  This  is  the  invariable  story  we  heard 
everywhere.  Herr  Dechow,  who  imderstands  EngUsh  and  knows 
something  of  Axuerica,  said  very  frankly  that  he  considered  this  type 
of  bank  superior  to  the  Raiffeisen,  because  liability  is  not  unlimited 
but  expressly  fixed.  On  the  contrary,  many  high  authorities  in 
Europe  contend  that  unlimited  liability  is  essential  to  create  confi- 
dence in  the  security  of  a  cooperative  bank. 
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GHABACTER,  NOT  CAPITAL,  THE  SECURITY — THE  RAIFFEISEN  SYSTEM 
BUILDS  CHARACTER  AS  WELL  AS  BRINGS  COMFORT — CAN  NOT  PAIL 
IP  THEY  LIVE  UP  TO  THEIR  PRINCIPLES. 


was,  **The  bank,  the  society.*'  ''Yes,  I  know;  but  your  bank  ha?^ 
$400  capital  ana  $300  surplus;  now,  what  security  is  that  for  my 
$5,0001  And  the  answer  was  still,  *'The  bank,  the  society."  Anil 
it  dawned  on  me  that  I  had  missed  the  fundamental  principle  of  the 
system;  that  I  was  looking  through  eyes  adjusted  to  our  commercial 
banking.  That  the  seven  or  eight  hundred  aoUars  of  capital  and  sur- 
plus really  cut  little  fi^re  in  the  equation.  That  this  is  the  security, 
the  principle  that  Raiffeisen  declared  and  has  so  thoroughly  demon- 
strated— tne  character,  moral  worth,  sobriety,  industry,  thrift  of  the 
50  or  100  men  united  in  cooperation.  That  the  banks  are  safe 
because,  as  Luzzatti  said,  they  have  made  the  improvident  thrifty, 
the  dnmkard  sober,  the  lazy  industrious.  That  their  loans  are  going 
to  be  repaid  because  they  build  character  as  well  as  bring  comfort; 
because  the  use  of  the  money  borrowed  is  in  each  case  its  own  secur- 
ity; and  nowhere,  in  no  system,  is  the  debtor  so  closely  and  con- 
stantly watched  and  kept  to  the  line.  Practicallv  all  of  the  money 
of  the  village  is  deposited  in  the  Uttle  bank  with  full  confidence.  Are 
they  safe?  European  authorities  tell  you  without  hesitation  that 
they  never  fail.  Mr.  WolflF  says  in  his  books  that  they  can  not  fail. 
He  was  with  us  for  two  weeks.  I  became  well  acquainted  with  him; 
it  was  extraordinary  good  fortune  to  sit  at  the  fount  of  all  wisdom 
and  drink.  I  callea  ms  attention  to  his  statement  and  he  modified 
or  explained  it  by  adding,  **When  they  live  up  to  their  principles." 
I  believe  this  is  true. 

FREQUENT  INSPECTION  BY  CENTRAL  FEDERATION — THE  GREATEST 
PUBLICITY  COURTED — ONLY  19  FAILURES  IN  16  YEARS  AMONO  15,000 
BANKS. 

What  few  failures  have  occurred  have  been  due  to  criminality  or 
carelessness,  the  direct  result  of  neglect  of  the  basic  principle  of 
continuous,  rigid  supervision  and  inspection.  The  executive  com- 
mittee passes  upon  every  loan,  and  a  majority  must  approve  in 
writing,  and  the  supervising  committee  keeps  continuous  check 
upon  the  manager  and  executive  committee.  The  Government  does 
not  inspect,  but  by  law  the  central  federation  is  required  to  make 
an  inspection  and  audit  every  two  years,  which  they  consider  far 
more  searching  than  could  be  a  mere  Gk)vemment  inspection,  and 
under  its  own  rules  it  makes  one  every  year.  And  as  the  society 
increases  its  volume  of  business,  the  federation  increases  the  fre- 
quency of  its  audit,  semiannually  or  quarterly.  All  books  and  trans- 
actions of  the  society  are  open  to  every  member  all  the  time.  Pub- 
licity is  considered  so  vital  to  create  and  retain  public  confidence 
that  many  of  the  little  societies  at  the  outset  make  a  memorandum 
of  each  day's  transactions  on  a  sheet  of  paper  and  post  it  on  the  outer 
door.  Now,  here  are  the  official  figures  of  the  German  Government: 
In  the  16  years  from  1895  to  1910,  in  the  latter  part  of  which  period 
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there  were  15,000  of  these  societies,  there  were  just  19  failures,  and 
in  no  case  did  a  depositor  lose  a  cent.  One  of  these  little  banks 
failed  to  55  commercial  banks,  many  of  the  latter  largely  capitalized. 
Are  they  safe?    That  is  the  answer. 

DO  NOT  ANTAGONIZE  NOB  COBfPETE  WITH  COMMEBCIAL  BANKS — 
CBEATE  NEW  SAYINGS  BT  ESTABLISHING  HABITS  OF  INDUSTRY  AND 
THBIFT. 

The  fear  that  these  village  banks  will  upset  or  interfere  with  the 
existing  banking  system  is  wholly  miwarranted.  In  Italy  particu- 
larly they  are  warmly  welcomed  and  encouraged  by  the  established 
banks,  for  they  not  only  tap  sources  of  savings  unavailable  to  the 
old  banks  but  they  actually  create  new  savings  through  the  estab- 
Ushment  of  thrift.  Miragha,  director  general  of  the  great  Savings 
Bank  of  Naples,  stated  to  us  that  the  savings  banks  of  Italy  make 
a  special  feature  of  encouraging  the  organization  of  rural  cooper- 
ative banks,  and  will  always  advance  them  money  when  needed.  I 
am  not  going  to  burden  vou  with  a  lot  of  statistics,  but  official 
reports  show  that  not  only  in  Italy,  where  this  close  relationship 
exists,  but  also  in  Germany,  where  there  is  a  Uttle  jealousy,  and  else- 
where on  the  Continent,  the  estabUshment  of  these  little  banks  with 
the  millions  they  have  orawn  as  deposits  has  not  reduced  the  volume 
of  deposits  in  the  savings  and  commercial  banks.  They  have  con- 
tinued to  increase  at  a  normal  rate.  In  three  years  in  Germany, 
while  deposits  in  cooperative  banks  increased  $150,000,000,  about  a 
third,  deposits  in  savings  banks  increased  about  a  sixth,  aggregating 
$400,000,000.  It  is  the  Uttle  savings  hoarded  away  in  tin  cans 
and  old  stockings,  the  new  savings  that  have  come  into  existence 
by  reason  of  the  new  habits  of  mdustry  and  thrift  and  sobriety, 
that  make  up  the  enormous  total  in  the  cooperative  banks — money 
that  never  has  been  in  an  ordinary  bank  ana  probably  never  would 
be.  If  this  was  thoroughly  understood,  there  would  be  less  of  a 
rush  to  the  legislature  to  fight  it  when  a  biU  authorizing  cooperative 
savings  banks  was  introduced,  as  happened  at  the  last  session. 

WOBKINO  OAPrTAL  A  VnAL   NEED  OF  THE   LAND — ^A   PBINTING   PBESS 
CAN   NOT   CREATE   MONEY. 

As  the  question  of  cooperative  banks  is  discussed,  you  will  bear  the 
frequent  assertion,  '*They  won't  work  in  this  country."  As  I  have 
su^ested,  this  is  not  argument.  In  this  State  particularly  we  are 
loorang  forward  to  the  settHng  and  cultivating  oi  our  logged-off  and 
other  lands  by  immigrants  of  small  means  coming  through  the  canal 
and  coming  from  Eastern  States.  They  are  going  to  need  capital  to 
make  a  success  of  farming,  just  as  those  of  us  who  are  now  here  need 
it.  Where  is  it  coming  from  ?  This  is  a  question  we  must  face  now. 
We  talk  about  back  to  the  land.  Nowhere  has  settlement  of  men  of 
small  means  upon  the  land  been  found  possible  on  any  considerable 
scale  without  working  capital.  Without  working  capital,  the  land, 
hke  any  other  factory,  is  valueless;  its  value  increases  in  proportion 
to  the  holder's  command  of  working  capital.  There  is  talk  of  a 
Government  bank  to  supply  the  money.  At  the  recent  hearing 
before  the  Senate  and  House  committee  upon  rural  credits,  one  of  the 
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speakers  who  urged  this  was  asked  where  the  Government  is  to  got 
tne  money,  and  the  reply  was,  **  You've  still  got  a  printing  press, 
have't  you?"  America  will  certainly  be  the  iSe  of  the  blest  for  a 
brief,  happy  period  before  it  disappears  forever,  if  we  are  going  to 
furnish  the  poor  of  the  world  not  only  liberty  and  citizenSiip  out 
free  land  ana  free  money.  There  still  seems  to  remain  here  and  there 
a  man  who  apparently  does  not  reahze  that  even  a  Government 
printing  press  can  not  make  money.  Money  requires  gold  behind 
it.    A  Government's  money  must  come  from  the  taxpayers. 

ARE  WE  GOING  TO  TAX  OUR  HARD-WORKING  PIONEERS  TO  SUPPLY 
MONEY  FOR  AN  INRUSHING  HORDE  PROM  THE  ENDS  OP  THE  EARTH  ? — 
THE  PROSPERITY  AND  HAPPINESS  OF  OUR  OWN  PEOPLE  PAR  MORE 
IMPORTANT   THAN    GETTING   NEW    SETTLERS. 

Are  we  going  to  tax  the  men  who  by  toil  and  industry  have  carved 
for  themselves  homes  out  of  the  wilderness  to  supply  money  for  an 
inrushing  myriad  from  the  ends  of  the  earth?  Mr.  Wolff  disposes 
of  the  proposition  in  a  word.  '*I  fail  to  see  what  the  taxpayer  has 
to  do  with  it  at  all,"  he  says.  ''Either  the  business  of  cooperative 
banking  is  safe  and  self-supporting — in  that  case  surely  private 
capital  is  to  be  found — or  else  it  is  unsafe  and  losing  business;  and 
then  why  should  the  taxpayer  be  saddled  with  it?  And  he  adds 
further:  ''Training  to  dependence  and  to  trusting  to  others  is  bound 
to  imdermine  self-reliance  and  independent  effort,  which  are  the  two 
main  pillars  upon  which  cooperation  must  ever  rest."  "Find 
Raiffeisen,"  is  tne  advice  given  by  Sir  F.  Nicholson  in  his  two-volume 
report  to  the  Government  of  Madras  upon  credit  possibilities.  "  Find 
Raiffeisen,  find,  so  I  should  prefer  to  put  it,  the  precise  form  of 
cooperative  credit  which  will  suit  every  particular  locality  in  which 
you  propose  to  operate."  That  is  the  answer  to  the  proposition  of 
a  government  bank.  It  is  important  of  course  to  settle  up  our  waste 
lands,  but  I  am  little  interested  in  getting  new  people  here  when  com- 

f)ared  with  making  prosperous  and  happy  our  own  people  now  on  the 
and.  And  I  am  very  certain  that  the  greatest  factor  in  that  pros- 
perity and  happiness  will  be  cooperative  mortgage  and  cooperative 
personal-credit  banks. 

COOPERATIVE  CREDIT  ESSENTIAL  TO  THE  AMERICAN  FARMER — THE 
MOVEMENT  MUST  BE  IN  THE  HANDS  OF  THE  FARMERS  THEMSELVES. 

And  if  they  won't  work  in  this  country,  why  ?  One  of  the  strongest 
features  of  cooperation  is  the  remarkable  adaptabihty  of  cooperative 
banking.  Forty  years  ago  there  were  practically  no  cooperative 
agricultural  societies  in  Germany;  to-day  there  are  25,000.  Tliere 
has  been  a  like  rapid  growth  in  Italy,  Hungary,  Russia,  Denmark, 
every  continental  country,  Ireland,  and  even  in  India,  while  the 
experiments  in  our  neighboring  country  of  Canada  teU  the  same  tale 
of  success.  It  has  shaped  itself  to  varying  national  characteristics 
and  to  every  variety  ol  man  and  of  business  or  calling.  Can  it  be 
that  we  alone  of  all  the  nations  of  the  world  are  unfitted  by  nature 
or  temperament  to  take  advantage  of  this  wonder-working  means 
of  national  development  and  prosperity? 
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We  are  going  to  bavo  cooperative  farm  credit  in  this  country  and 
we  are  going  to  have  Federal  and  State  legislation  to  safeguard  and 
to  facilitate  it.  And  when  this  movement  starts  it  must  be  in  the 
hands  of  the  farmers  themselves.  I  want  to  repeat  and  to  emphasize 
what  Dr.  Black  and  I  recommended  to  the  governor — and  Gov.  Lister 
and  Commissioner  of  Agriculture  Perkins  approved  and  accepted 
the  principle — that  whatever  rural  credit  ana  cooperative  organiza- 
tions may  be  provided  by  legislation,  the  farmers  must  take  the 
initiative  in  their  creation — must  take  the  entire  management,  so 
that  their  success  and  the  benefit  they  accomplish  for  the  entire 
State — ^for  whatever  benefits  the  farmer  of  necessity  benefits  the 
State  and  every  industrv  in  it — may  be  due  and  belong  to  only  the 
farmers  themselves.  Tnis  is  the  message  we  bring  you.  We  are 
behind  the  rest  of  the  world  in  this  vital  uplift,  but  we  shall  not  be 
for  long. 

S  D— «3-2— vol  29 ^20  _ 
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THE  QUESTION  OF  FEDERAL  DISPOSITION  OF  STATE 
WATERS  IN  THE  PRIORITY  STATES. 


An  address  by  L.  Ward  Bannister,  of  the  Denver  bar,  delivered  before  the  Colo- 
rado State  Bar  Association  at  Colorado  Springs,  July  11,  1914. 


Mr.  President  and  Members  of  the  Colorado  Bar  Associa- 
tion: My  own  topic  and  the  method  of  treating  it  are  such  that 
for  the  sake  of  clarity  it  is  best  to  state  at  the  ou^et  that  in  this 
address  I  take  the  position  that  the  power  of  disposing  of  the  waters 
of  the  State  is  lodged,  not  in  the  Federal  Government,  but  in  the 
State.  The  theory  by  which  I  reach  this  conclusion  is  that  there 
is  a  distinction  between  sovereimty  and  ownership;  that  prior  to 
statehood  the  United  States  had  sovereignty  over  but  not  property 
in  the  waters;  that  by  conferment  of  statehood  this  sovereignty 
was  passed  to  the  State,  which,  in  consequence  thereof,  became 
vested,  to  the  exclusion  of  the  Federal  Government,  with  power  to 
dispose  of  the  waters  and  to  create  either  in  itself  or  in  others  prop- 
erty rights  in  respect  thereto. 

Which  has  the  authority,  the  Federal  Government  or  the  State, 
to  dispose  of  the  waters  of  the  streams  in  our  priority  States  t  In 
other  words,  which  of  the  two  is  to  determine  what  the  system  of 
water  rights  for  the  State  shall  be— for  instance,  whether  riparian  or 

Erioritv— and  to  dispose  of  rights  to  water  thereunder?    Here  we 
ave  tiie  greatest  and  most  interesting  of  the  many  unsettled  ques- 
tions in  the  law  of  western  water  rights. 

What  difference  does  the  decision  make?  A  very  decided  one. 
If,  for  instance,  the  Federal  Government  has  the  authority,  then  the 
State  engineer  of  Wyoming  is  wrong  in  his  contention  that  the 
Reclamation  Service  has  no  right  to  divert  from  the  North  Platte  in 
Wyoming  a  large  quantity  of  water  for  the  irrigation  of  land  in  a 
neighboring  State,  and  the  Department  of  Justice  at  Washington  is 
right  in  the  position  which,  largely  through  the  able  efforts  of  one  of 
the  staff,  Mr.  Ethelbert  Ward,  of  Denver,  it  has  recently  taken  in 
asserting  that  all  stream  waters  not  vet  appropriated  in  tne  priority 
States  are  subject  to  disposition  by  the  Federal  Government  and  not 
by  the  State.  This  position,  I  am  reliably  informed^  was  actually 
adopted  on  Mr.  Ward  s  presentation  by  no  less  able  a  judge  than  the 
Hon.  CJiarles  Cavender,  sitting  at  Grand  Junction  as  judge  of  the 
District  Court  of  Colorado,  in  an  adjudication  proceeding  for  the 
adjudication  of  ditches  in  water  district  No.  40. 

Indeed,  if  the  authority  in  question  is  lodged  in  the  Federal  Gov- 
ernment, then,  except  to  the  extent  of  the  Government's  consent, 
the  State  may  not  ordain  or  maintain  any  system  of  water  rights  at 
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all  or  determine  by  whom  rights  to  water  may  be  acquired  or  upon 
what  terms  or  what  the  nature  of  the  right  shall  be. 

Such  consequences,  indeed,  justify  the  inquiry.  Which,  the  Fed- 
eral Government  or  the  State,  is  the  disposing  authority? 

SYSTEMS  OP   WATER  RIGHTS. 

Two  distinct  sjrstems  of  water  Jaw  are  known  to  the  people  of  the 
United  States:  First,  the  riparian;  second,  the  priority,  or  appropri- 
ation. A  water  right,  under  either  system,  is  not  ownership  of  the 
water  itself  as  it  exists  in  the  natural  source  of  supplj,  but  rather  of 
a  right  to  make  use  of  the  water.  The  property  is  m  the  usufruct, 
not  in  the  water  or  corpus  itself,  and  under  either  system  the  right 
is  an  incorporeal  hereditament.*  Although  the  rights  under  the  two' 
systems  are  alike  in  these  respects,  there  are  others  in  which  there  is 
a  radical  difference.  The  fundamental  principle  of  the  riparian  sys- 
tem is  that  of  equality — equality  among  the  riparian  proprietors,  not 
necessarily  to  equal  amounts  of  water,  but  in  the  right  to  make  what, 
for  them  respectivelyand  imder  all  the  circumstances,  is  a  reasonable 
use  of  the  waters.  The  cardinal  principle  of  the  priority  system,  on 
the  other  hand,  is  discrimination — discrimination  in  lavor  of  the 
oldest  user  or,  as  he  is  called,  appropriator.  "WTien  there  are  many 
riparian  proprietors  along  a  stream,  the  riparian  system  does  as  well 
by  the  most  recent  arrival  as  by  the  first,  but  the  priority  system 
awards  prior  rights  to  the  different  users,  to  the  extent  of  their  respec- 
tive applications  to  use,  in  the  order  of  the  age  of  their  respective 
uses — to  the  first  user  or  appropriator  of  water  the  first  preference  or 
priority  to  the  water;  to  the  second  appropriator  the  second  priority, 
and  so  on.  The  riparian  system  restricts  the  use  of  the  water  to 
riparian  lands;  the  priority  or  appropriation  system  does  not.^ 

Phj^callj,  the  riparian  system  is  better  adapted  to  lands  situated 
in  moist  chmates,  while  the  priority  is  the  better  adapted  to  areas 
that  are  dry  and  mountainous,  in  tnat  frequently  the  lands  are  the 
best  served  by  uses  of  water  away  from  the  streams,  and  that,  the 
water  being  scarce  and  tie  expense  of  transporting  heavy,  he  who 
undertakes  the  expense  must  be  assured  in  advance  that  those  who 
come  after  him  may  not  deplete  his  supply.  Better  that  some 
users  have  enough  and  others  none  than  that  all  should  go  short. 

The  priority  system  is  exclusively  in  force  in  the  seven  semiarid 
States  of  Colorado,  Wyoming,  Utah,  Nevada,  Idaho,  New  Mexico, 
and  Arizona,  and  is  partially  in  force  m  the  less  arid  States  of  Cali- 
fornia, Montana,  North  Dakota,  South  Dakota,  Washington,  Kansas, 
Nebraska.  Oklahoma,  Oregon,  and  Texas.  The  riparian  system  also 
is  partially  in  force  in  these  States  wherein  the  priority  systeni  is 
partially  m  force,  and  is  exclusively  in  force  in  all  the  remaining 
States  of  the  Union;  i.  e.,  in  all  States  wherein  the  priority  system  is 
not  in  force  either  exclusively  or  partially,  as  stated. 

Historically,  with  us  the  riparian  system  is  the  elder  of  the  two 
and  came  from  England.  The  priority  system,  whatever  its  history 
may  have  been  elsewhere,  is  indigenous  to  our  own  country  and  is 
one  of  the  two  bodies  of  substantive  law  (the  other  being  mining) 
given  to  Amprican  law  by  the  West. 

>  Swift  V.  Qoodrioh,  70  Cal.,  103;  11  Pm.,  £61;  WyaU  v.  Larimer,  etc.,  Co.,  18  Colo.,  298;  33  Pao.,  141. 
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The  States  I  have  enumerated  as  States  wherein  the  priority 
system  is  in  force  either  partially  or  entirely  were  originally,  except 
as  to  Texas,  portions  of  a  great  public  domain  of  the  united  States^ 
acquired  (or  the  most  part  from  Mexico,  but  also  in  part  from  France, 
Great  Britain,  and  from  the  State  of  Texas.  As  for  the  area  which 
is  now  the  State  of  Texas,  it  never  was  a  part  of  the  United  States 
public  domain,  but,  having  already  become  free  and  independent  by 
revolt  from  Mexico,  was  admitted  directly  into  the  Union.  The 
great  public  domain  thus  variously  acquired  by  the  United  States 
was,  at  the  time  of  its  acquisition,  not  private  property,  but  almost 
wholly  public  domain  of  the  nations  cecling  it. 

THEORIES   INVOKED   TO  LEGALIZE   THE   PRIORITY   SYSTEM. 

The  priority  system  ori^nated  among  the  Forty-niners  of  Cali- 
fomia  in  what  was  then  neither  Territory  nor  State,  out  the  unorgan- 
ized public  domain  of  the  United  States,  and  at  first  was  devoted  to 
mining  uses;  but  later  the  system  spread  and  the  uses  were  extended 
until  now,  as  we  have  seen,  17  States  enforce  the  system  exclusively 
or  partially,  and  the  waters  may  be  used  for  any  and  all  beneficial 
purposes.  When  the  Forty-niners  originated  the  system,  they  were 
without  law  save  of  their  own  making,  but  later  the  system  was  recog- 
nized by  judicial  decisions  and  legislative  enactments  of  organized 
Territories,  States^  and  of  the  United  States.  The  first  reported  case 
sustaining  the  pnority  doctrine  was  Eddy  v.  Simpson  ^  decided  in 
1853.  Tne  first  legislative  recognition  was  by  the  State  of  California 
in  1851  by  an  act^  providing  that — 

in  Actions  respecting  mininjg  claims  proof  shall  be  admitted  of  the  customs,  usages,  or 
regulations  establisKed  and  in  force  at  the  bar  Of  diggings  embracing  such  claim.    *    *  ♦ 

The  first  legislative  recognition  by  the  United  States  was  the  act  of 
July  26,  1866,  thiowing  open  the  mineral  portion  of  the  public  domain 
to  private  acquisition  and  providing  also  that — 

whenever  by  priority  of  possession  rights  to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes  have  vested  and  accrued  and  the  same  i^re  recognized 
and  acknowledged  by  local  customs,  laws,  and  decisions  of  courts  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained  and  protected  in  the  same;  and  the 
right  of  way  for  the  construction  of  ditches  and  canals  for  the  purposes  herein  specified 
is  acknowledged  and  confirmed,  but  whenever  any  power,  in  the  construction  of  any 
ditch  or  canal,  injures  or  damages  the  possession  of  any  settler  on  the  public  domain 
the  party  committing  such  injury  shall  be  liable  to  the  party  injured  for  such  injury 
or  damage. 

The  first  judicial  decision  of  the  United  States  Supreme  Court 
upholding  the  priority  system  was  that  of  Atchinson  v.  Peterson,' 
aecided  in  1874.  Since  these  first  favorable  recognitions  there  have 
been  many  others,  both  legislative  and  judicial,  from  Territorial, 
State,  and  Federal  Govemments.  Two  of  the  later  Federal  statutes, 
although  there  are  numerous  others,  deserve  especial  notice.  One 
was  an  act  *  passed  in  1870,  providing  that — 

all  patents  granted,  or  preemption  or  homesteads  allowed  shall  be  subject  to  anv 
vested  and  accrued  water  righte  or  rights  to  ditches  and  reservoirs  used  with  such 
water  rights  as  may  have  been  acquired  or  recognized  under — 

1 2  Cal    240 

I  Civfl  praotiee  act.  Apr.  20, 1861,  sec.  621,  now  found  substantiaUy  nnohaneed  in  Code  of  CItU  Prooodava, 
aeo.748. 
»  87  U.  8.,  607. 
« Rev.  Stats.,  960.2940. 


Digitized  by  VjOOQ  IC 


6  FEDERAL  DISPOSITION   OF  STATE   WATERS. 

the  act  of  July  26,  1866.  The  other  was  the  desert  act  of  1887/ 
providmg  for  the  private  reclamation  of  desert  lands  by  conducting 
water  thereto  under  the  priority  system,  and  also  providing  as  to  the 
waters  in  excess  of  those  so  needed  that — 

all  surplus  water  oyer  and  above  such  actual  appropriation  and  use,  together  with  the 
water  of  all  lakes,  rivers,  and  other  sources  of  water  supply  upon  the  public  lands  and 
not  navigable  shall  remain  and  be  held  free  for  appropriation  and  use  of  the  public 
for  irrigation,  mining,  and  manufacturing  purposes,  subject  to  existing  rights. 

The  priority  system  was,  to  the  people  creating  and  extendine;  it,  a 
novelty.  A  number  of  theories  were  advanced,  and  are  still  ad- 
vanced, for  the  purpose  of  legalizing  it.  The  principal  theories  have 
been  t^hose  relatmg  to  the  source  of  legal  authority,  whether  from  the 
I'ederal  Government  or  from  the  State,  for  manifestly  no  rules  as  to 
water  rights,  any  more  than  other  niles,  can  be  law  at  all  unless 
emanating  from  that  one  of  the  two  possible  sources  which,  for  the 

Eurpose  of  legalization,  is  the  proper  sovereign  authority.  That 
etween  these  two  theories  no  nnal  choice  has  been  made  by  the 
Supreme  Court  of  the  United  States  is  largely  due  to  the  fact  that  in 
the  main  the  1  ederal  Government  and  the  State,  each  in  its  own  way, 
have  supported  the  priority  system.  With  the  two  soverei^ties 
thus  uniting  to  uphold  the  system  there  has  not  been  the  occasion  to 
decide  which  of  the  two  is  the  one  whose  consent  is  necessary  and 
con  troll  mg.  i  ven  so,  it  is  surprising  that  a  certain  relation  between 
water  claimants  has  not  presented  to  the  Supreme  Court  of  the  United 
States  long  ago,  and  in  comnolling  manner,  this  question  of  source  of 
authority.  1  refer  to  the  relative  claims  of  a  prior  riparian  proprietor 
claiming  solely  as  such  under  a  United  States  patent  to  riparian  land 
and  a  subsequent  appropriator,  both  being  within  a  State  which  by 
its  laws  purports  to  do  away  entirely  with  the  riparian  system — an 
issue  there  bebig  whether  it  is  within  the  power  of  a  State  to  dispose 
of  the  waters  under  a  priority  system  as  against  a  prior  riparian 
patentee  of  riparian  land  on  the  same  stream,  claiming  by  reason  of 
the  priority  of  his  grant,  that  he  receives  as  an  incident  thereto, 
although  not  expressed,  the  water  right  which,  more  generally  speak- 
ing, grants  of  riparian  land  have  always  carried  in  the  history  of 
English  and  American  law,  namely,  a  water  right  under  the  riparian 
system.  Some  day,  and  soon,  however,  the  issue  between  prior 
riparian  and  subsequent  appropriator  and  the  difference  between 
P  ederal  and  State  statutes  as  to  details  of  the  priority  system  and  the 
rivalry  between  the  forces  of  l^'ederal  and  State  conservation  of 
natural  resources  must  force  the  decision  as  to  which  of  the  two 
sovereigns  is  the  authorized  disposer  of  the  waters  and  is  therefore 
to  be  obeyed. 

Two  theories  have  been  advanced  in  reference  to  the  soiM'ce  of 
authority,  one  commonly  known  as  the  California  doctrine,  the  other 
as  the  Colorado  doctrine,  the  former  ascribing  the  authority  to  the 
Federal  Government,  the  latter  to  the  State.  More  fully  the  Cali- 
fornia doctrine  may  be  stated  as  follows:  That  when  the  United 
States  by  cession  from  the  ceding  nations  became  the  owner  of  the 
lands  now  comprising  the  priority  States  it  became  as  well  the  owner 
in  a  strict  proprietary  sense  of  the  right  to  use  the  waters  flowing 
over  these  lands;  that  while  such  proprietary  owner  statehood  or 


» 19  Stata.,  377. 
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State  sovereignty  was  conferred  upon  what  are  now  the  priority 
States;  that  sovereignty  is  different  from  ownership,  and  the  con- 
ferment of  the  former  upon  a  State  passed  only  poUtical  powers  and 
not  property;  that  in  consequence,  although  tne  Federal  Govern- 
ment is  no  longer  sovereign  in  respect  to  the  waters  within  the  pri- 
ority Commonwealths,  it  still  has  its  original  property  right  to  use  the 
water  just  as  it  continued  to  own  the  pubUc  lands  themselves;  that 
by  the  Federal  Constitution^  Congress  alone  may  dispose  of  the 

Eroperty  in  the  waters  and,  therefore,  of  the  usufructuary  right  of  the 
Fmted  States  and,  accordinglv,  no  State  has  a  right  by  virtue  of  its 
statehood  or  sovereignty  to  determine  what  system  of  water  rights 
shall  prevail  therein  or  who  may  be  the  owner  of  such  rights  or  now 
they  may  be  acquired  or  for  what  purpose;  that  no  one  has  acquired 
or  can  acquire  any  usufructuary  right  in  the  waters  except  bv  and 
with  the  consent  of  the  Federal  Government;  that  the  act  of  1866 
and  the  desert  act  of  1877  (to  both  of  which  I  have  referred),  the  prin- 
cipal Federal  statutes  purporting  to  create  priority  rights  to  the  use 
of  water  in  others  than  the  United  States,  are  really  grants  of  prop- 
erty rights  in  the  use  of  water  to  unnamed  grantees,  to  take  effect 
upon  performance  by  them  of  the  physical  acts  ('^appropriation") 
required  by  the  laws  of  the  different  priority  States;  that  wnere  there 
are,  in  a  priority  State,  rival  claimants  to  water  from  the  same  stream, 
one  claiming  as  a  prior  appropriator  and  the  other  merely  as  a  pat- 
entee of  the  United  States  to  riparian  land,  both  are  Umted  States 
grantees  of  the  right  to  water,  put  the  prior  appropriator  prevails 
to  the  extent  of  nis  appropriation  over  the  suDsequent  patentee 
because  of  being  the  earher  grantee;  that,  on  the, other  hand,  where 
the  patent  to  the  riparian  land  is  prior  to  the  appropriation,  the  grant 
of  tne  land  carries  with  it  a  right  to  a  riparian  use  of  the  water  and, 
accordingly,  to  the  extent  of  such  riparian  use  the  prior  patentee 

Erevails  over  the  subsequent  appropriator;  that  to  the  extent  the 
Tnited  States,  at  the  time  of  admitting  a  priority  State  into  the 
Union,  had  not  granted  away  its  property  rights  m  the  use  of  the 
waters  in  the  form  of  grants  of  riparian  lands  to  patentees  or  of  ap- 
propriations by  appropriators,  or  has  not  done  so  since,  the  United 
States  is  still  the  owner  thereof,  with  full  power  of  disposition. 

The  Colorado  doctrine  may  be  put  in  this  way:  That  while  prior 
to  statehood  of  the  priority  States  the  United  States  had  sovereign 
jurisdiction  over  the  waters,  and  appropriation  rights  acquired 
during  that  time  were  derivable  exclusively  from  the  United  States, 
yet  the  riparian  system  never  was  in  force  in  the  areas  afterwards 
comprising  the  Colorado-doctrine  States;  that  the  conferment  of 
State  sovereimty  vested  in  the  State  as  an  incident  of  such  sover- 
eignty over  tne  waters  the  exclusive  power  to  dispose  of  appropria- 
tion rights  to  the  use  of  water  not  inconsistent  with  the  rignts  pre- 
viously disposed  of  by  the  Federal  Government,  and  to  prescribe 
the  persons  who  could  acquire  them  and  the  terms  and  purposes  of 
the  acquisition;  that  subsequent  to  statehood  an  appropriator  does 
not  receive  his  water  right  as  the  grant  of  a  preexisting  property 
right  in  and  from  the  United  States,  but  the  rignt  is  conferred  upon 
him  by  the  sovereign  power  of  the  State. 

» Art.  IV,  sec.  3,  clause  2. 
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Lux  V.  Hugging  the  leading  case  on  the  California  doctrine,  sum- 
marizes the  priority  phase  of  that  doctrine  as  follows: 

Recocnizing  the  United  States  as  the  owner  of  the  lands  and  waters,  and  as  there- 
fore aumorized  to  permit  the  occupation  or  diversion  of  the  waters  as  distinct  from 
the  lands,  the  State  courts  have  treated  the  prior  appropriator  of  water  on  the  public 
lands  of  the  United  States  as  having  a  better  right  than  a  subsequent  appropriator 
on  the  theory  that  the  appropriation  was  allowed  or  licensed  by  the  United  States. 
It  has  never  been  held  that  the  right  to  appropriate  waters  on  the  public  lands  of  the 
United  States  was  derived  directly  from  the  State  of  California  as  tne  owner  of  innav- 
igable streams  and  their  beds.  And  since  the  act  of  Congress  granting  or  recognizing 
a  property  in  the  waters  actually  diverted  and  usefully  applied  on  the  public  lands 
of  the  United  States,  such  rights  nave  always  been  claimed  to  be  deraigned  by  private 
persons  under  the  act  of  Congress,  from  the  recognition  accorded  by  the  act,  or  from 
the  acquiescence  of  the  General  Government  in  previous  appropriations  made  with 
its  presumed  sanction  and  approval. 

In  Willey  v.  Decker'  Mr.  Justice  Potter,  speaking  for  the  court, 
deals  with  both  doctrines  in  the  following  language: 

In  that  State  (Montana)  the  doctrine  more  generally  known,  perhaps,  as  the '  'Cali- 
fornia doctrine"  prevails.  Stated  briefly,  that  doctrine  is  that  while  a  stream  is 
situated  on  the  public  lands  of  the  United  States  a  person  may,  under  the  customs 
and  laws  of  the  United  States,  a  person  may,  under  the  customs  and  laws  of  a  State 
and  the  legislation  of  Congress,  acquire  by  prior  appropriation  the  right  to  use  the 
waters  thereof  for  mining,  agricultural,  and  otner  beneficial  purposes,  and  to  construct 
and  maintain  ditches  and  reservoirs  over  and  upon  the  public  land;  such  right  bein^ 
good  against  all  other  private  persons,  and  by  statute  good  as  against  the  United 
States  and  its  subsequent  grantees;  but  that  when  a  grantee  of  the  United  States 
obtains  title  to  a  tract  of  the  public  land  bordering  on  a  stream,  the  waters  of  which 
have  not  been  hitherto  appropriated,  his  patent  is  not  subject  to  any  possible  appro- 
priation subsequently  made  by  another  party  without  his  consent.     ♦    ♦    ♦ 

Upon  that  theory  the  right  acquired  by  prior  appropriation  on  the  public  domain 
is  held  to  be  founded  ii> grant  from  the  United  States  Government,  as  owner  of  the  land 
and  water,  under  the  acts  of  Congress  of  1866  and  1870. 

In  this  State,  on  the  other  hand,  the  common-law  doctrine  concerning  the  rights 
of  a  riparian  owner  in  the  water  of  a  natural  stream  has  been  held  to  be  unsuited  to 
our  conditions;  and  this  court  has  declared  that  the  rule  never  obtained  in  this  juris- 
diction. (Moyer  v.  Preston,  6  Wyo.,  308.)  It  was  said  in  the  opinion  in  that  case 
Uiat  "a  different  principle  better  adapted  to  the  material  condition  of  this  region 
has  been  recognized.  That  principle,  briefly  stated,  is  that  the  right  to  the  use  of 
water  for  beneficial  purposes  depends  upon  a  prior  appropriation. ''  And  further,  in 
explanation  of  the  reasons  for  the  existence  of  the  new  doctrine,  it  was  said,  "It  is 
the  natural  outgrowth  of  the  conditions  existing  in  this  region  of  country."  The 
climate  is  dry,  the  soil  is  arid  and  largely  unproductive  in  the  absence  of  irrigation, 
but  when  water  is  applied  by  that  means  it  becomes  capable  of  successful  cultiva- 
tion. The  benefits  accruing  to  land  upon  the  banks  of  a  streapa  without  any  physical 
application  of  the  water  are  few,  and,  while  the  land  contiguous  to  water  and  so 
favorably  located  as  to  naturally  derive  any  sort  of  advantage  therefrom  is  compara- 
tively small  in  area,  the  remainder,  which  comprises  by  far  the  greater  proportion 
of  our  land  otherwise  susceptible  of  cultivation,  must  forever  remain  in  their  wild 
and  improductive  condition  unless  they  are  reclaimed  by  irrigation.  Irrigation  and 
such  reclamation  can  not  be  accomplisned  with  any  degree  of  success  or  permanency 
without  the  right  to  divert  and  appropriato  water  of  natural  streams  for  that  purpose 
and  a  security  accorded  to  that  rignt.  Thus,  the  imperative  and  growing  necessities 
of  our  conditions  in  this  respect  alone,  to  say  nothing  of  the  other  beneficial  uses, 
also  important,  has  compelled  the  recognition  rather  than  the  adoption  of  the  law 
of  prior  appropriation. 

In  view  of  the  contention  in  Colorado  that  until  1876  the  common-law  principles 
of  riparian  proprietorship  preN-uiled  in  that  State,  and  that  the  doctrine  of  priority 
of  right  to  water  by  priority  of  appropriation  was  first  recognized  and  adoptea  in  the 
constitution,  the  supreme  court  of  that  State,  by  Mr.  Justice  Helm,  concluded  a  dis- 
cussion of  the  matter  as  follows:  "We  conclude,  then,  that  the  common-law  doctrine 
giving  the  riparian  owner  a  right  to  the  flow  of  water  in  its  natural  channel  upon 
and  over  his  lands,  even  thou^  he  makes  no  beneficial  use  thereof,  is  inapplicable 

» 69  Cal.,  255,  339;  10  Pac.,  674.  « 11  Wyo.,  496;  72  Pac.,  210. 
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to  Colorado.  Imperative  necessity,  unknown  to  the  countries  which  gave  it  birth, 
compels  Ae  recc^ition  of  another  doctrine  in  conflict  therewith.  And  we  hold 
that,  in  the  absence  of  express  statutes  to  the  contrary,  the  first  appropriator  of  water 
from  a  natural  stream  for  a  beneficial  purpose  has,  with  the  qualifications  contained 
in  the  constitution,  a  prior  right  thereto,  to  the  extent  of  such  appropriation. ''  And 
it  was  further  said  that  the  latter  doctrine  has  existed  from  the  earliest  appropriatiouB 
of  water  within  the  boundaries  of  the  State. 

The  Colorado  doctrine  of  sovereign  creation  by  the  State  has  been 
adopted  by  the  seven  States  wherein  the  priority  system  prevails 
exclusively,  and  the  California  doctrine  of  ownership  and  grant  by 
the  United  States  has  been  followed  in  the  remaining  priority  States. 

THEORIES   INVOKED  TO   LEGALIZE   THE   RIPARIAN   SYSTEM. 

The  Colorado-doctrine  States  disclaim  the  riparian  system  alto- 
gether and,  accordingly,  put  forward  no  theory  to  support  it.  They 
assert  State  sovereignty  over  the  waters  and  then  proceed  by  virtue 
thereof  to  declare  them  subject  to  disposition  by  the  State  under 
the  priority  system. 

The  Canfornia-doctrine  States  support  their  riparian  sj^tem  on 
the  same  theory  they  do  their  priority  system— ^ant  by  the  Federal 
Government  of  a  previously  existing  property  right  in  the  use  of  the 
waters  vested  in  the  United  States.  It  is  in  consequence  of  this 
identity  of  theory  that,  given  a  case  on  the  same  stream  of  a  prior 
patent  to  riparian  land  and  a  subsequent  appropriation  from  the 
same  stream,  the  appropriator  is  subject  to  tne  riparian  and  vice 
versa — that,  in  short,  those  States  have  a  dual  or  hyorid  system. 

FEDERAL    GOVERNMENT    V.    THE    STATE    IN    THE    SUPREME    COURT    OF 

THE   UNITED   STATES. 

We  have  seen  that  the  States  are  divided  on  the  question  of 
whether  it  is  the  Federal  Government  or  the  State  that  has  the 
power  to  dispose  of  the  State  waters  and,  in  doing  so,  to  determine 
the  system  the  State  shall  have  and  the  acquisition  of  rights 
thereimder. 

The  controversj,  involving  as  it  does  a  Federal  question,  is  one 
for  which  the  ultimate  decision  must  come  from  the  Supreme  Court 
of  the  United  States.  That  the  Federal  Government  has  jurisdic- 
tion over  the  streams  of  a  State  for  two  purposes  is  certain,  and  that 
court  has  so  held:  First  (by  the  commerce  clause  of  the  Federal  Con- 
stitution), over  navigable  streams  to  the  extent  of  preserving  the 
public  right  of  navigation;^  second  (by  Art.  Ill,  containing  the 
grant  of  judicial  power),  in  the  case  of  an  interstate  stream,  to  secure 
to  each  State  for  its  people  the  use  of  an  ^'equitable" — not  neces- 
sarily equal — portion  of  the  water  for  use  therein.'  But  the  first 
does  not  affect  the  disposition  or  determine  the  disposer  of  waters 
to  the  extent  navigation  is  not  impaired,  and  the  second  does  not 
affect  the  disposition  or  determine  the  disposer  of  the  portion  to 
which  under  the  rule  of  equitable  apportionment  any  given  State 
is  entitled  for  its  people. 

On  the  general  question  of  whether  it  is  the  State  or  Federal  Gov- 
ernment which  has  the  power  of  disposition  a  few  opinions  have 

» U.  8.  V.  Rio  Grande  Irr.  Co.,  174  U.  S.,  600.  •  Kansas  v.  Colorado,  206  U.  8.,  46. 
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been  rendered,  but  they  are  not  direct  or  harmonious  enough  to  be 
considered  as  committing  the  court  to  a  final  decision.  In  United 
States  V.  Rio  Grande  Irr.  Co,  (1898)  (ut  supra),  Mr.  Justice  Brewer  in 
rendering  the  opinion  asserted  State  sovereignty  as  against  all  Lut 
the  United  States,  apparently  not  excluding  even  patentees  of  the 
United  States,  saying: 

It  is  also  true  that  as  to  every  stream  within  its  dominion  a  State  may  chanro  this 
common-law  rule  and  permit  the  appropriation  of  the  flowing  waters  for  such  pur- 
poses as  it  deems  wise.  ♦  ♦  ♦  Although  this  power  of  changing  the  common-law 
rule  as  to  streams  within  its  dominion  undoubtedly  belongs  to  each  State,  yet  two 
limitations  must  be  recognized: 

1.  That  in  the  absence  of  specific  authority  from  Congress  a  State  can  not  by  its 
legislation  destroy  the  right  of  the  United  States  as  the  owner  of  lands  bordering  on 
streams  to  the  continued  flow  of  ita  waters,  so  far  at  least  as  may  be  necessary  for  the 
beneficial  uses  of  Government  property. 

2.  That  it  is  limited  by  the  superior  power  of  the  General  Government  to  secure  the 
uninterrupted  navigabiUty  of  all  navigable  streams  within  the  limits  of  the  United 
states. 

*  ♦  *  So  far  as  those  rules  (reference  here  is  to  the  rules  of  the  priority  doctrine) 
have  only  a  local  sic^iificance  and  effect  on  questions  between  citizens  oi-the  State, 
nothing  is  presentea  which  calls  for  any  consideration  by  the  Federal  courts. 

Later  in  Kansas  v.  Colorado/  (1906)  the  opinion  of  the  court, 
written  by  the  same  justice,  still  asserting  State  sovereignty,  and 
this  time  not  discussing  limitations,  contained  the  following: 

But  it  is  useless  to  pursue  the  inquiry  further  in  this  direction.  It  is  enough  for 
the  purpose  of  this  case  that  each  State  has  full  jurisdiction  over  the  lands  within  its 
borclers,  including  the  beds  of  streams  and  other  waters.  ♦  ♦  ♦  it  may  determine 
for  itseli  whether  the  common-law  rule  in  respect  to  riparian  rights,  or  that  doctrine 
which  obtains  in  the  arid  regions  of  the  West,  of  the  appropriation  of  waters  for  the 
purpose  of  irrigation,  shall  control.  Congress  can  not  enforce  either  rule  upon  any 
State. 

In  Winters  v.  United  States '  (1908),  which  involved  the  question 
of  whether  a  treaty  with  the  Indians  setting  aside  for  them  certain 
lands  as  a  reservation  in  the  State  of  Montana,  but  saying  nothing 
as  to  the  waters  flowing  through  the  land,  nevertheless  created  a 
right  to  the  use  of  water  bv  immication,  Mr.  Justice  McKenna,  writ- 
ing the  opinion  in  favor  of  the  Indians  and  apparently  strong  in  his 
beuef  that  the  disposition  of  the  waters  is  in  the  Federal  Government, 
said: 

The  power  of  the  Government  to  reserve  the  waters  and  exempt  them  from  appro- 
priation under  the  State  laws  is  not  denied  and  could  not  be. 

In  Boquillas  Land  &  Cattle  Co.  v.  Curtis  et  al.'  (1909),  wherein 
the  controversy  was  as  to  whether  a  riparian  United  States  patentee 
claiming  under  a  United  States  patent  confirming  a  Mexican  grant 
had  a  nparian  right  in  the  water,  the  court,  by  1^.  Justice  Holmes, 
deciding  against  riparian  rights  and  recognizing  the  right  even  of  a 
Territory  to  reject  the  riparian  system,  said : 

It  is  not  denied  that  what  is  called  the  common-law  doctrine  of  riparian  rights  does 
not  obtain  in  Arizona  at  the  present  date  (Rev.  Stat,  of  Arizona,  1887,  sec.  3198), 
but  the  plaintiff  contends  that  it  had  acquired  such  rights  before  that  statutory  decla- 
ration, and  that  it  can  not  be  deprived  of  them  now.  *  ♦  ♦  They  (the  provinions 
relating  to  priority)  simply  follow  what  has  been  understood  to  be  the  law  for  many 
years.  (Clough  v.  Wing,  2  Ariz,  j  371.)  The  right  to  use  water  is  not  confined  to  riparian 
proprietors,  *  *  *  such  a  hmitation  would  substitute  accident  for  the  rule  based 
upon  economic  considerations  and  an  effort,  adequate  or  not,  to  get  the  greatest  use 
from  all  available  land. 

»206U.  8.,4C  "207  U.S.,  564.  « 213  U.  S.,  338. 
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In  Ijos  Angeles  F.  &  M.  Co.  v.  City  of  Los  Angeles  *  the  court,  by  Mr. 
Justice  Day,  declared  that  it  was  for  the  State  of  California  to  say 
whether  a  Mexican  grant  made  prior  to  the  cession  to  the  Uniteil 
States  carried  a  riparian  right,  the  ^ant  itself  being  silent  as  to 
waters.  The  State  court  had  held  against  the  existence  of  the  right. 
I  quote  from  the  opinion: 

In  its  opinion  on  the  case  at  bar  the  Supreme  Court  of  Oalifomia  said  that  in  this 
respect  it  was  following  Hardin  v.  Jordan  (140  U.  S.,  371),  and  this  court  has  fre^quently 
hield  that  the  extent  of  the  rijght  and  title  of  a  riparian  owner  under  a  patent  is  one  of 
local  law.  (See  recent  decision  of  Whitaker  v.  McBride,  197  U.  S.,  510,  a  case  therein 
cited.) 

It  also  is  interesting  to  note  that  the  United  States  circuit  court  of 
appeals,  eighth  circmt,  in  Snyder  v.  Qold  Dredging  Co.'  (1910),  in 
holding  that  as  between  a  prior  ripariaa  patentee  and  a  subsequent 
appropriator  in  Colorado  the  patentee  had  no  riparian  rights,  said: 

That  by  the  settled  rule  of  decision  in  the  Supreme  Court  of  the  United  States, 
conveyances  by  the  United  States  of  public  lands  on  nonnavigable  streams  and  lakes, 
when  It  is  not  provided  otherwise,  are  to  be  construed  to  have  effect  according  to  the 
law  of  the  State  in  which  the  lands  are  situated  in  so  &r  as  the  rights  and  incidents  of 
riparian  proprietorship  are  concerned.  ♦  ♦  ♦  Here  it  is  not  provided  otherwise, 
either  by  statute  or  by  patent,  and,  as  has  been  seen,  the  local  law  does  not  recognize  a 
conveyance  of  the  land  as  carrying  any  right  to  the  unappropriated  waters  of  the  stream . 

From  the  foregoing  opinions  it  appears  that  the  Supreme  Court  has 
leaned,  or  allowed  itself  to  be  quoted  as  leaning,  at  one  time  toward 
the  idea  of  State  disposition  of  waters,  then  toward  Federal  disposi- 
tion, then  back  ftgftui;  and  that  the  opinion  of  Mr.  Justice  Brewer  in 
United  States  v.  Kio  Grande  Irr.  Co.  is  scarcely  consistent  with  itself, 
for  if  the  State  as  against  the  United  States  itself  can  not  reject  the 
riparian  rule,  yet  majr  do  it  as  against  the  grantees  of  the  United 
States,  it  would  seem  either  that  the  United  States  itself  had  no  prop- 
erty right  at  all  in  the  right  to  use  the  waters,  and  therefore  could 
not  complain  of  the  rejection  by  the  State  as  against  the  United 
States,  or  else  that,  having  such  property  right,  the  CouOTess  ought  to 
be  permitted  to  dispose  of  it  to  grantees  under  Article  IV,  section  3, 
clause  2,  conferring  on  that  body — 
the  power  to  dispose  of    *    *    *    the  territory  or  other  property  of  the  United  States. 

DISTINOnON    BETWEEN    SOVEREIGN    JURISDICTION    AND    OWNERSHIP. 

The  question  being  an  open  one  in  the  Supreme  Court  let  us,  with 
deference,  assume  to  consider  what  the  decision  ought  to  be. 

In  the  ensuing  discussion,  the  phrase  "political  state,''  tautological 
though  it  may  be,  will  be  used  as  the  equivalent  of  the  term  "state" 
in  political  science,  "  a  particular  portion  of  mankind  viewed  as  an 
organized  unit,"  •  and  in  contradistmction  from  a  member  State  of  the 
Union.  For  such  a  member  the  word  State,  or  Commonwealth,  is 
reserved.  Viewed  from  the  standpoint  of  political  science  the  Fed- 
eral Government  and  the  Commonwealth  are  but  agencies  of  that 
one  of  the  world's  political  States  called  the  United  States  of  America. 

"With  confusion  of  terms  out  of  the  way,  the  first  thing  for  us  to 
do  is  to  acknowledge  the  distinction  *  between  sovereignty  and  own- 

» 217  U.  S.,  217. 

1 181  Fed.,  62. 

*  Burgess  on  Politioal  Science  and  Constitutlonftl  Law.  p.  63. 

4  Mobile  V.  Eslava  (41  U.  8.,  233);  WiUey  et  al.  v.  Decker  et  al.  (11  Wye.,  «W.) 
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ership,  between  imperium  and  dominium.  For  it  may  be  said  that 
if  pnor  to  the  statehood  of  the  priority. States,  the  relation  to  the 
United  States  to  the  running  streams  was  one  of  ownership  or  prop- 
erty, either  in  the  waters  themselves  or  in  their  use,  then  tae  United 
States  is  the  owner  still,  for  it  is  not  permissible  to  argue  that  there 
is  anything  in  the  conferment  of  stateaood  which,  any  more  requires 
a  transfer  to  the  State  of  property  in  respect  to  waters,  than  in  respect 
to  lands  or  anything  else.  All  that  is  necessary  is  a  tiansfer,  not  of 
property,  but  of  sovereign  jurisdiction.  Of  whatever,  on  conferment 
of  statehood,  the  United  States  remained  the  owner,  of  that  ConOTess, 
under  the  constitutional  provision  already  alluded  to,  retained  full 
power  of  disposition.  But  if  the  relation  of  the  United  States  to  the 
waters  was  one  of  sovereign  jurisdiction,  and  not  of  ownership,  then 
it  may  be  that  the  power  of  disposition  passed,  upon  conferment  of 
statehood,  to  the  States  and  now  belongs  to  them. 

There  are  some  who,  assuming  that  the  United  States  had  a  prop- 
erty in  the  waters,  or  in  the  use  of  them,  contend  that  the  property 
rignt  passed  to  such  of  the  priority  States  as  had  State  constitutional 

Provisions  asserting  State  or  pubhc  ownership  of  the  waters.  If  this 
e  the  only  theory  of  supporting  a  power  in  the  State  to  dispose  of 
the  waters,  only  some  oi  the  States  would  have  the  power,  for 
only  some  have  constitutional  provisions  of  this  character.  Fur- 
thermore, since  the  primary  purpose  of  the  process  of  admitting  a 
State  into  the  Union  is  to  admit  it  into  the  Union  rather  than  to 
make  contracts  transferring  property  of  the  United  States  to  the 
State,  there  are  good  reasons  to  doubt,  especially  as  to  certain  States, 
whether  such  provisions  should  have  the  contractual  effect  thus 
ascribed  to  them. 

Let  us  recur  to  the  distinction  between  sovereignty  and  ownership. 
For  a  political  State  to  exercise  sovereignty  uiroughout  its  geo- 
graphical sphere  is  one  thing;  to  own  in  a  strict  proprietary  sense 
what  is  within  that  sphere  is  another.  With  applications  of  this 
distinction  we  are  already  familiar.  The  very  ground  on  which  this 
annual  meeting  is  held  is  not  the  property  of  any  political  State. 
It  is  private  property.  Yet,  over  it  the  State  of  Colorado  exercises 
the  general  sovereign  jurisdiction — the  jurisdiction  for  aU  purposes 
except  the  delegated  tew  in  respect  to  which  the  Federal  Govern- 
ment also  exercises  jurisdiction. 

Most  political  States  do  not  own  the  greater  number  of  things 
within  tneir  borders,  but  permit  them  to  be  owned  privately,  ex- 
ercising, however,  sovereign  jurisdiction  over  them.  Many  things 
of  course,  political  States  naturally  own;  for  example,  governmental 
buildings,  museums,  libraries,  and  frequently  public-service  in- 
strumentalities. In  these  insttmces  the  political  States  sustain  the 
dual  relation  of  sovereign  and  owner.  More  things,  indeed  everything, 
could  be  owned  by  the  political  State  if  the  latter  wanted  to  become 
the  owner.  All  that  would  be  necessary  would  be  the  exercise  of  the 
sovereign  jurisdiction  in  that  behalf.  Such  a  complete  exercise, 
however,  would  be  unwise  and  is  unlikely. 

We  sometimes  loosely  speak  of  political  States  ''owning''  things 
which  they  do  not  own.  From  the  deck  of  our  steamer  we  may 
spy  an  island  and  be  told  that  the  island  "  belongs  "  to  or  is  '*  owned '' 
by  France — and  this  without  regard  to  whether  the  muniments 
would  show  title  in  France  or  in  some  of  her  citizens.    Evidently 
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in  such  a  case  all  that  is  ireant,  is,  that  France  is  the  poUtical  State 
exercising  sovereignty  over  the  island.  If  such  a  relation  be  ^'  owner- 
ship" then  there  are  two  kinds  of  ownership — political  and  pro- 
prietary, from  which  no  confusion  will  arise  if  only  we  remember  that 
the  former  is  jurisdiction,  control,  regulation — not  property  at  all. 
In  this  discussion  the  term  "ownership,"  in  the  absence  oi  special 
indication  to  the  contrary,  will  be  used  only  as  the  equivalent  of 
"proprietary  ownership." 

As  to  lands  of  the  United  States  situated  within  a  State  the  relation 
of  the  United  States  thereto  is  one  of  ownership,  not  of  sovereignty, 
while  that  of  the  State  is  one  of  sovereignty,  not  ownership,  except 
that  where  the  lands  are  bought  by  the  consent  of  the  State  legisla- 
tion for  "forts,  magazines,  arsenals,  dockyards,  and  other  needful 
buildings,"  the  sovereign  and  proprietary  powers  are,  under  the  Fed- 
eral Constitution,*  united  in  the  United  States.  Said  the  United 
States  Supreme  Court  in  Pollard  v.  Hagan,^  in  a  case  involving  the 
relation  of  the  United  States  to  certain  of  its  lands  within  a  State: 

The  United  States  have  no  constitudonal  capacity  to  exercise  municipal  jurisdiction, 
eovereignty,  or  eminent  domain,  within  the  limits  of  a  State  or  elsewnere,  except  in 
the  cafles  in  which  i!.  is  expressly  granted. 

The  same  court,  in  Kansas  v.  Colorado,'  declared: 

Theee  arid  lands  are  largely  within  the  Territories,  and  over  them  by  virtue  of  the 
second  paragraph  of  section  3  of  Article  IV  heretofore  quoted,  or  by  virtue  of  the 
power  vested  in  the  National  Government  to  acquire  territory  by  treaties,  Congress 
DBS  fuU  power  of  legislation,  subject  to  no  restrictions  other  than  those  expresslv 
named  in  the  Constitution,  and  therefore  it  mav  le^late  in  respect  to  all  arid  lands 
within  their  limits.  As  to  those  lands  within  tne  hmits  of  the  States,  at  least  of  the 
Western  States,  the  National  Government  is  the  most  considerable  owner  and  has 
power  to  dispose  of  and  make  all  needful  rules  and  regulations  respecting  its  property. 
We  do  not  mean  that  its  leeislation  can  override  State  laws  in  respect  to  the  general 
subject  of  reclamation.  While  arid  lands  are  to  be  found,  mainly  if  not  only  in  Uie 
Western  and  newer  States,  yet  the  powers  of  the  National  Government  within  the 
limits  of  those  States  are  the  same  (no  greater  and  no  less)  than  those  within  the 
limits  of  the  original  13,  and  it  would  be  strange  if,  in  the  absence  of  a  definite  grant 
of  power,  the  National  Government  could  enter  the  territory  of  the  States  along  the 
Atlantic  and  legislate  in  respect  to  improving  by  irrijgatlon  or  otherwise  the  lands 
within  their  borders.  Nor  do  we  imderstana  that  hitherto  Congress  has  acted  in 
disregard  to  this  limitation. 

The  distinction  between  sovereign  jurisdiction  and  ownership  is 
not  one  of  quantity,  as  between  the  whole  and  the  part,  but  of  cause 
and  effect.  It  is  one  of  the  functions  of  sovereign  jurisdiction  to 
create  ownership;  in  other  words,  to  determine  what  things  are  not 
subject  to  ownership  and  what  things  are,  and  as  to  the  latter  who 
shall  own  them  ana  how  the  ownership  may  come  about;  and  what 
shall  be  the  estates  in  the  thing  owned.  The  ownership  created  may 
be  either  private  or  in  the  pontical  State  itself,  but  whether  in  the 
one  or  in  tne  other  or  not  created  at  all  the  political  State  still  possesses 
what  is  greater  although  different,  the  supreme  power  of  sovereign 
jurisdiction  over  persons  and  thin^  within  its  geo^aphical  sphere, 
and  through  its  exercise,  now  in  this  direction,  now  in  that,  may  ac- 
complish this  or  that  result  of  legal  significance,  whether  it  be  owner- 
ship, rule  of  contract,  definition  of  crime,  or  what  not.  It  is  to  be 
noted,  however,  that  because  sovereign  jurisdiction  has  the  power  to 
accomplish  this  or  that  result  we  are  not  to  infer  necessarily  that  it 
has  done  so.    A  result  can  not  exist  before  it  is  caused.     Tlicre  are 

1 U.  8.  Const.,  Art.  I,  see.  8,  clause  16.  >  3  Howard  (U.  S.),  312.  *  206  U.  S.,  46, 92. 
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many  things  which  sovereign  jurisdiction  can  do,  but  which  it  has 
not  done.  Declaring  all  crimes  capital  is  one  of  them.  Maldng 
statutes  of  limitations  different  from  what  they  are  is  another.  Pos- 
sibly to  come  directly  to  our  question  wid  to  take  the  United  States 
as  an  example,  the  creation  oi  ownership  or  property  in  the  United 
States  either  in  running  waters,  or  in  the  use  of  the  running  waters, 
on  the  public  domain  later  and  now  included  within  the  priority 
States,  is  yet  another. 

THE    FEDEBAL    GOVERNMENT    EXEBGISED    SOVEREIGN    JURISDICTION, 
BUT  WAS   NOT  THE   OWNER. 

The  weakness  in  the  advocacy  of  the  Colorado  doctrine  has  been 
too  much  mere  assertion  that  the  power  of  disposition  of  the  waters 
is  in  the  State  as  an  incident  of  State  sovereignty  without  showing 
why.  The  advocates  of  the  California  doctrine  have  been,  on  the 
other  hand,  equally  presumptuous  in  expecting  us  to  take  for  £;ranted 
their  fundamental  promise  that  prior  to  statehood  the  United  States 
owned  the  waters  or  owned  rights  of  using  the,  same,  in  a  proprie- 
tary sense. 

Is,  then,  the  right  to  choose  systems  and  dispose  of  waters  there- 
xmder  a  function  of  the  State  ?  Did  the  Unitea  States  really  own  in 
a  proprietary  sense  the  waters  or  rights  of  use  in  the  priority  States 
previous  to  statehood  ? 

The  answer  to  these  questions  involves  an  inquiry  into  the  nature 
of  property  in  running  waters  or  in  the  right  to  use  them,  and  also 
into  the  relation  of  the  political  State  thereto. 

Running  water  itself  is  not  subject  to  ownership  at  all.  Water 
running  stays  with  no  one,  but  traveb  far.  It  crosses  lands  of 
different  owners,  flows  past  many  cities.  Sometimes  its  track  is 
the  boundary  line  between  nations.  At  other  times  the  flow  is 
from  one  nation  into  another.  This  traveling  character  of  running 
water  has  fixed  its  legal  status  as  a  thing  not  subject  to  ownership, 
but  rather  to  be  classed  with  other  natural  media,  which,  althou^ 
not  subject  to  ownership  by  anyone,  are  open  to  the  common  enjoy- 
ment, such  as  air,  light,  and  wild  game.  This  is  true  by  Roman 
law,*  civil  law,'  common  law,'  and  by  the  priority  law  of  the  Western 
States.*  When  property  exists  in  respect  to  running  waters,  the 
property  consists  not  in  the  water  itself  in  the  natural  state  but  in 
the  right  of  use.     It  is  the  usufruct,  not  the  corpus,  that  is  owned. 

If,  m  making  the  use,  a  portion  of  the  running  water  is  completely 
severed  from  tne  natural  source  and  reduced  to  possession,  property 
may  exist  in  the  severed  portion  itself,*  but  in  respect  to  tne  water 
while  running  in  the  stream  the  property,  when  property  exists,  is 
in  the  right  to  make  a  use  and  not  in  the  corpus. 

The  relation  of  the  political  State  to  nmning  water  is  not  one  of 
ownership,  for  the  trait  of  running  as  much  unfits  the  water  for  own- 
ership by  the  State  as  by  individuals.  As  well  might  one  say  that 
the  poUtical  State  owns  several  of  the  other  natural  media.     The 

1  Innftutes  of  Justinian,  lib.  2,  tit.  1,  sec.  1. 

«  Pottiier.  "Trait*'  du  Droit  do  Pro-pri^t^,"  No.  21;  Aubrey  &  Rau,  Droit  Civile  Francais,  4th  ed..  Vol. 
n.  p.  34;  Esphrlche.  "Agues." 
«  Bracton,  lib.  2,  f.  7,  sec.  6:  Embrey  v.  Owen,  6  Ex.,  355. 
« Wyat  et  al.  v.  Larimer,  etc..  Co.  et  al.,  l«  Colo.,  298;  33  P..  144. 
•Embrey  v,  Owen,  6  Ex.,  353;  City  v.  Stacey,  160  N.  Y.,  231;  62  N.  E.,  854. 
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startled  hare,  the  wild  duck,  the  air  particles  that  cross  every  day 
the  boundary  line  between  the  United  States  and  Canada — whose 
are  they  while  in  their  condition  of  nature?  No  one's.  They 
belong  neither  to  man  nor  nation  unless  or  until  reduced  from  that 
natural  condition  to  one  of  human  possession!  The  law  as  to  these 
things  might  be  different.  It  is  conceivable  that  the  poUtical  State 
might  say  that  property  should  exist  in  these  media  while  in  their 
natural  condition — ^that  the  hare,  for  instance,  would  be  the  prop- 
erty of  A  while  in  A's  land,  of  B  while  in  B's  land,  or  of  the  pohtical 
State  whUe  within  the  boundaries  thereof,  and  of  the  nei^boring 

Eolitical  State  while  within  the  boundaries  of  the  latter.  It  would 
e  property,  however,  which  would  chanj^  its  owner  a  dozen  times 
a  day,  depending  upon  its  physical  position — a  peculiarity  so  viola- 
tive oif  all  our  ordinary  ideas  of  property  that  we  are  quite  satisfied 
to  leave  these  thin^  as  they  are  now,  exempt,  while  in  their  natural 
condition,  from  being  subject  to  ownership  at  all.  The  true  relation 
of  the  political  State  to  these  natural  media  is  one  of  soverei^  juris- 
diction and  control  rather  than  of  ownership — ^imperium  rather  than 
dominium.  In  the  exercise  of  that  jurisdiction  and  control  the  pohti- 
cal State,  without  actualljr  owning  these  things  itself  or  permitting 
others  to  own  them,  provides  for  their  protection  when  necessary, 
regulates  their  use,  and  prescribes  upon  what  terms  title  to  rights  of 
use  may  be  obtained,  and  by  whom.  Not  only  does  the  poUtical 
State  not  own  in  any  proprietary  sense  the  corpus  of  the  running 
water,  but  it  does  not  necessarily  or  ordinarily  own  in  any  such  sense 
even  a  right  to  use  the  corpus.  True,  it  has  sovereign  jurisdiction 
over  the  corpus.  Therefore  it  mav,  if  it  pleases,  exercise  that  juris- 
diction in  such  wise  as  to  create  dennite  property  rights  in  the  corpus 
or  in  the  use  of  the  corpus,  either  in  favor  oi  itself  or  in  favor  of 
others,  but  until  exercised  the  property  right  either  in  the  corpus  or 
in  the  use  of  it  has  not  been  created.  It  there.be  in  the  political 
State  ownership  of  the  waters  or  of  the  right  to  use  them,  it  is  mere 
"political  ownership"  for  the  common  enjoyment,  not  for  the  pohti- 
cal State  in  its  private  or  proprietary  capacity. 

Some  of  the  Colorado-doctrine  Commonwealths  bent  on  putting 
the  waters  as  far  as  possible  bejrond  the  control  of  the  Federal  (Jov- 
emment  have  adopted  constitutional  provisions  declaring  the  waters 
to  be  the  "property  of  the  public"^  or  the  "property  of  the  State"' 
Even  these  provisions,  which  are  substantially  the  same  in  effect,'  are 
not  considered  as  vesting  the  State  with  any  property  right  in  the 
waters  or  in  their  use,  but  as  affording  sovereign  jurisdiction  over 
them.  As  was  said  by  Mir.  Justice  Potter  in  Farmers  Investment 
Co.  V.  Carpenter  et  al. :  ^ 

There  is  to  be  observed  no  appreciable  dbtinction  under  the  doctrine  of  prior 
appropriation  between  a  declaration  that  the  water  is  the  property  of  the  pubUc  and 
that  it  is  the  property  of  the  State. 

It  is  said  in  McCready  v.  Virginia  (94  U.  S.,  391),  in  discussinff  the  subject  of  tide 
waters:  *'In  like  manner  the  States  own  the  tide  waters  themselves.  *  *  *  For 
this  purpose  the  State  representsits  people,  and  the  ownership  is  that  of  the  people 
in  their  imited  sovereignty."  (See  also  Martin  v.  Waddell,  16  Pet.,  410;  Gould  on 
Waters,  sec.  32;  Kinney  on  Irrigation,  sees.  51,  53;  Bell  v.  Gough,  23  N.  J.  L.,  624. 

>  CoUfftdo  Coart,  art.  10.  aeo.  5w 

•  Wyoming  Co'irt,  Art.  Vm,  sec.  1. 

•  Farmera  Investment  Co.  v.  Carpenter  et  aL,  0  W70.,  110, 138-188^ 
«9Wyo.,  110, 138-139. 
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'*The  sovereim  is  trustee  for  the  public,"  3  Kent's  Com.,  427;  Miller  v.  Mendenhall 
(Minn.),  8  L.  R.  A.,  89.) 

The  ownership  of  the  State  is  for  the  benefit  of  the  public  or  the  people.  By  either 
phrase,  "property  of  the  public"  or  "property  of  the  State,"  the  State  as  represen- 
tative of  the  pubhc  or  the  people  is  vested  with  jurisdiction  and  control  in  its  sovereign 
capacity." 

The  same  justice  said  also  in  Willey  v.  Decker:  ^ 

The  obvious  meaning  and  effect  of  the  expression  that  the  water  is  the  property  of 
the  public  is  that  it  is  the  property  of  the  people  as  a  whole.  Whatever  title,  therefore, 
is  held  in  and  to  such  water  resides  in  tne  soverei^  as  representative  of  the  people. 
The  i)ublic  ownership,  if  any  distinction  is  material,  is  rather  that  of  sovereign  than 
proprietor. 

Now,  when  the  United  States  acquired  from  the  ceding  nations 
the  arid  western  lands  which  later  comprised  the  priority  States,  the 
United  States  became  possessed  of  sovereign  jurisdiction  and  control 
over  the  waters  flowing  upon  and  through  them.  Out  of  that 
sovereignty  tiie  United  States  could  have  created  ownership  con- 
sisting of  a  right  to  use  the  waters,  or,  for  that  matter,  consisting  of 
tiie  very  waters  themselves  had  it  wanted  to  do  so,  but  we  do  not 
ascribe  any  such  exercise  of  sovereign  power  merely  from  the  acqui- 
sition of  it,  where  nothing  indicates  the  exercise  and  where  the 
practice  of  poUtical  States  is  against  it.  The  United  States  then 
never  became  the  owner  in  any  proprietary  sense  of  either  the  corpus 
of  the  running  water  or  of  a  right  to  use  it. 

But,  says  some  one,  did  not  the  United  States,  prior  to  the  state- 
hood of  the  different  priority  States,  grant  water  rijghts  under  the  act 
of  1866  and  other  Federal  statutes,  and  could  this  have  been  done 
unless  the  United  States  already  owned,  as  property,  the  rights 
granted?  By  way  of  answer  it  may  be  said  that,  in  order  for  the 
United  States  to  vest  in  another  a  property  right  in  water  or  in  the 
use  of  water,  it  was  not  necessary  that  tne  property  right  should  have 
been  owned  by  the  United  States. 

Property  rights  are  the  product  of  sovereign  jurisdiction.  Without 
its  exercise,  express  or  implied,  they  can  not  exist  even  in  the  poUtical 
State  itself.  Why,  then,  must  the  poUtical  State  in  order  to  vest  a 
property  right  in  another  first  create  the  right  in  itself  and  then  trans- 
fer it  instetui  of  taking  the  short  cut  of  creating  the  right  in  the  other 
in  the  first  instance  ?  Private  owners  indeed  may  not  grant  property 
rights  unless  owning  them,  but  poUtical  States  are  not  necessaruv  so 
limited.  They  may  grant  or  create — the  word  matters  Uttle  it  we 
understand  the  sense — property  rights  directly  out  of  their  sovereign 

Kower.  The  man  who  produces  liquified  air  becomes  the  owner  of  it, 
ut  surely  no  one  womd  contend  that  the  poUtical  State  actually 
owned  the  air  before  it  was  Uquified.  Nor  does  the  poUtical  State 
own  the  wild  game  before  reduction  to  the  possession  of  the  hunter. 
The  opinion  of  the  court  by  Mr.  Justice  White  in  Geer  v.  Connecticut,' 
declares  and  cites  State  supreme  court  authorities  in  support,  that  in 
the  United  States  wild  game,  although  subject  to  the  sovereign  juris- 
diction of  the  State,  is  not  owned  by  the  State  in  any  proprietary 
sense.    The  following  passage  is  taken  from  the  opinion: 

Whilst  the  fundamental  principles  upon  which  the  common  property  in  game  rests 
have  imdergone  no  change,  the  development  of  free  institutions  nas  led  to  the  recogni- 
tion of  the  ^t  that  the  power  or  control  lodged  in  the  State,  resulting  from  this  com- 

I U  Wyo.,  490.  s  161  U.  8.,  619;  aocMird.  Ex  ptfte  Bailey,  473, 474. 
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mon  owner^p,  is  to  be  exercised,  like  all  oth^  powers  of  govemmeiit,  as  a  trust  for 
the  benefit  of  the  people  and  not  as  a  prerogative  for  the  advantage  of  the  Government 
as  distinct  from  the  people,  or  for  the  benefit  of  private  individuals  as  distinguished 
from  the  public  good.  Therefore,  for  the  puipose  of  exercising  this  power,  the  State, 
as  held  by  this  court  in  Martin  v.  Waddetl  (16  Pet.,  410),  represents  its  people,  and 
the  ownenihip  is  that  of  the  people  in  their  united  dovereignty.  The  common  owner- 
ship and  its  resulting  responsibility  in  the  State  is  thus  stated  in  a  well-considered 
opinion  of  the  Supreme  Court  of  Calif omia. 

''The  wild  ^me  within  a  State  belongs  to  the  people  in  their  collective  sovereign 
capacity.  It  is  not  the  subject  of  private  ownership  except  in  so  far  as  the  people 
may  elect  to  make  it  so;  and  they  may,  if  they  see  nt,  absolutely  prohibit  the  takmg 
of  it,  or  trafi^c  and  commerce  in  it,  if  it  is  deemed  necessary  for  the  protection  or 
preservation  of  the  public  good."  (Ex  parte  Maier,  103  Cal.,  476.) 
This  same  view  has  been  expressed  by  the  Supreme  Court  of  Minnesota,  as  follows: 
"We  take  it  to  be  the  correct  doctrine  in  this  country  that  the  ownership  of  wild 
animals,  so  far  as  they  are  capable  of  ownership,  is  in  the  State,  not  as  a  proprietor, 
but  in  its  sovereign  capacity  as  the  representative  and  for  the  benefit  of  all  its  people 
in  common."    (State  v.  Rodman,  58  Minn.,  393.) 

But,  savs  another,  when  the  United  States  originally  acquired  the 
lands,  dia  not  the  common  law  aflSx  a  riparian  right  thereto  ?  The 
common  law  is  a  persistent  thing.  It  has  circled  the  globe.  But 
it  is  not  a  strait-jacket  into  which  may  be  thrust,  willy-nilly, 
sovereignty  itself.  The  common-law  rule  of  riparian  rights  did  not 
attach  unless  it  was  the  law  of  the  United  States  that  it  should 
attach.  The  United  States  never  declared  itself  in  favor  of  any  such 
law  expressly.  The  rights  that  it  thus  far  has  expressly  defined  by 
its  statutes,  as  by  the  act  of  1866  and  the  desert  act  oi  1877,  have 
been,  although  in  favor  of  other  persons  than  the  United  States 
itsetf,  rights  of  the  contrary  variety — by  appropriation.  Nor  should 
the  law  of  riparian  rights  be  presumed  to  nave  attached  by  impli- 
cation grounaed  on  any  theory  of  its  supposed  desirability.  Indeed, 
the  impUcation  would  be  the  other  way.  The  domam  acquired 
by  the  United  States  was  a  vast  one,  to  which  the  common-law  rule 
confining  the  use  of  waters  to  riparian  lands  was  not  adopted  and 
the  expectation  was  that  ultimately  the  domain  would  be  organized 
into  States  and  the  latter  admitted  to  the  Union.  Under  such 
circumstances,  how  much  better  from  an  economic  and  a  poUtical 
point  of  view  to  regard  the  United  States  as  owning  no  riparian 
rights  in  the  waters,  but  rather  as  possessing  that  larger  power  of 
sovereign  jurisdiction  out  of  which  could  be  created  later  on  what- 
ever water  system  and  rights  thereunder  might  prove  the  most 
desirable  and  to  the  States  thereafter  to  be  created  the  most  accept- 
able. These  considerations  are  suJBBcient  to  negative  the  idea  that 
the  common-law  riparian  rule  became  the  law  of  the  United  States 
by  any  implication  based  on  desirabiUty.  Indeed,  it  is  a  rule  of 
of  the  common  law  itself  to  abolish  a  given  one  of  its  other  rules 
when  the  reason  for  it  ceases;  or,  to  put  the  idea  in  a  different 
tongue,  'Tessante  ratione  legis,  cessat  et  ipsa  lex." 

But  did  not  the  treaties  of  cession,  whereunder  the  public  domain 
was  acquired,  vest  in  the  United  States  a  riparian  property  right? 
They  do  not  say  so,^  and  since  the  public  domain  acquired  by  the 
United  States  was  public  domain  of  the  ceding  nations  the  same 
considerations  which  render  the  riparian  rule  imdesirable  to  the 
United  States  must  have  made  it  equally  so  to  them.    Furthermore, 

1  Guadalupe  Hidalgo,  9  Stat.  L^  928;  Loulsiaiia  Purchase,  7  Fed.  Stat.  Ann.,  642;  Boundary  Treaty, 
7  Fed.  Stat.  Ann.,  587;  Qadeden  Purchaae,  7  Fed.  Stat.  Ann.,  704. 


Digitized  by  VjOOQ  IC 


18  FEDERAL  DISPOSITION   OF  STATE  WATERS. 

the  larger  part  of  the  lands  of  the  arid  West  were  acquired  from  old 
Mexico,  and  as  to  a  considerable  portion  of  such  part,  namely,  the 
portion  once  falling  within  the  Mexican  State  of  Sonora,  the  riparian 
rule  did  not  exist,  but,  instead,  the  rule  of  appropriation.^ 

THE  STATES  SUCCEEDED  TO  THE  SOVEREIGN  JURISDICTION  OF  THE 
UNITED  STATES,  AND  THEREFORE  TO  THE  DISPOSITION  OF  THE 
WATERS. 

When  imder  our  Federal  political  system  of  divided  sovereigntv 
the  priority  States,  California,  Colorado,  and  the  rest,  were  aci- 
mitted  one  by  one  into  the  Union,  they  succeeded  to  the  general 
sovereign  jurisdiction  formeriy  possessed  by  the  United  States  over 
such  of  the  running  waters  of  the  public  domain  of  the  United  States 
as  were  within  their  respective  boundaries.'  Although  speaking 
not  of  water  but  of  another  of  the  natural  media,  Mr.  Justice  White 
said,  in  Geer  v.  Connecticut,'  already  once  quoted: 

Undoubtedly  this  attribute  of  goveniment  to  control  the  taking  of  animals  ferae 
naturae^  which  was  thus  recognized  and  enforced  by  the  common  law  of  England, 
was  vested  in  the  colonial  governments,  where  not  denied  by  their  charters  or  in 
conflict  with  grants  of  the  royal  prer(^tive.  It  is  also  certain  that  the  power  that 
the  colonies  thus  possessed  passed  to  the  States  with  the  separation  from  the  mother 
coimtry,  and  remains  in  them  at  the  present  day,  in  so  far  as  its  exercise  may  be  not 
incompatible  with,  or  restrained  by,  the  rights  conveyed  to  the  Federal  Govern- 
ment by  the  Constitution. 

*  The  succession  of  the  State  in  respect  to  the  running  water  was  to 
power,  not  to  property,  for  of  the  latter  the  United  States  had  none. 
Out  of  the  power  thus  acquired  the  States  could,  as  could  and  did 
the  United  States  before  them,  create  property  rights  in  the  use  of 
the  waters — could  determine  the  water  system  and  dispose  of  water 
rights  thereunder.  The  exercise  of  this  power  would  be  subject 
only  to  such  appropriation  rights  as  the  United  States  prior  to  the 
statehood  of  any  given  State  had  already  created,  upon  appropriations 
being  made  under  Federal  statutes,  notably  those  of  1866  and  of  1877, 
above  referred  to,  when  a^oeablo  to  *' local  customs,  laws  and  deci- 
sions." *  The  old  appropriation  rights  did  not  harrass  or  annoy  the 
States  in  the  exercise  of  the  new  power,  for  the  creation  of  the  rights 
had  been  by  the  Federal  Statutes  themselves  conditioned,  as  we  have 
seen,  upon  aOTceableness  to  *4ocal  customs,  laws  and  decisions  of 
court''  and  the  conferment  of  State  sovereignty  did  not  change  the 
local  popular  will  or  policy  in  favor  of  the  priority  system. 

ANALYSIS   OF  FURTHER  AUTHORITIES. 

We  ought  to  analyze  further  some  of  the  Federal  statutes  already 
referred  to,  and  also  a  number  not  even  mentioned,  to  ascertain  how 
well  they  square  with  the  main  propositions  advanced  in  this  dis- 
cussion, but  the  analysis  would  require  more  time  than  the  occasion 
permits.  I  can  only  say  that  the  statutes  in  the  main  appear  to  be 
consistent  with  what  has  been  advocated  here  and  that  where  they 

»  BoqtUUas  Land  &  Cattle  Co.  v.  Curtis,  213  U.  S..  338. 

«  Geer  v.  Connecticut,  161  U.  8.,  519,  527-528;  Pollard  v.  Hagan,  3  Howard  (U.  S.),  312;  Kansas  ».  Colo- 
rado,  206  U.  S.,  46.  •  161  U.  8.,  519,  527-528.  «  A.  C,  July  26, 1866. 
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are  not  they  amount  at  most  to  implied  declarations  that  there  exists 
in  Congress  a  power  of  determining  who  may  acauire  property 
rij^ts  in  the  waters  or  in  their  use  and  the  terms  of  tne  acquisition. 
Such  declarations  are  without  effect  on  the  States,  for  the  power 
referred  to  passed  along  with  other  powers  of  general  sovereign 
jurisdiction  to  the  States,  upon  the  conierment  of  statehood.  When 
once  a  State  has  come  into  being  any  and  all  subsequent  declarations 
by  Coi^ress,  either  of  ownership  or  of  powers  of  disposition,  come  too 
late.    The  scepter  has  passed. 

OONOLUSION. 

If  what  has  been  advocated  here  is  true,  we  now  have  reached  the 
following  conclusions:  First,  that  the  United  States  accjuired  from 
the  cedmg  nations  sovereign  jurisdiction  over  the  runmng  waters, 
but  not  property  in  them  or  in  their  iise;  second,  that  prior  to  con- 
ferment of  statehood  upon  the  priority  States  the  tfnited  States 
never  exercised  this  jurisdiction  to  create  in  itself  a  general  pro- 
prietary right  either  riparian  or  by  appropriation  or  otherwise,  out 
only  to  create  appropriation  rights  m  others  where  agreeable  to 
''local  customs,  laws,  and  decisions";  third,  that  when  flie  priority 
States  were  admitted  to  the  Union  they  succeeded  the  Unitea  States 
in  the  general  sovereign  jurisdiction  over  the  waters,  with  no  prop- 
erty interest  therein  or  m  the  use  thereof  outstanding  in  favor  of 
the  United  States;  fourth,  that  this  sovereign  jurisdiction  acquired 
by  the  priority  State  is  subject  to  three  restrictions,  sovereign  not 
proprietary  in  character,  one  of  them  being  that  the  United  States 
may  not  in  the  case  of  an  interstate  stream  deprive  the  other  State 
or  States  of  its  or  their  ''equitable"  portion  of  the  water  of  the 
stream,  another  being  that  navigability  of  navigable  streams  must 
not  be  impaired,  ana  the  last  Being  subjection  to  priority  rights 
created  by  the  United  States  in  impropriators  prior  to  statehood; 
fifth,  that  under  and  by  virtue  of  the  sovereign  jurisdiction  thus 
acquired  and  to  ^e  limitations  mentioned  the  State  became  the  lawful 
disposer  of  the  waters,  with  power  to  select  any  water  system  de- 
sired, whether  priority,  riparian,  or,  probably,  as  in  the  California 
doctrine  States  (and  notwithstanding  the  unsound  legal  reasoning 
of  that  doctrine,  to  say  nothing  of  its  economic  inconsistency),  the 
priority  and  riparian  combined,  to  determine  the  persons  who  could 
acquire  rights  under  the  system  chosen,  the  purposes  for  which  the 
acquisition  could  be  made  and  the  incidents  tnereof ,  and  with  power 
in  the  Colorado-doctrine  States  to  dispose,  to  the  exclusion  of  the 
Federal  Government,  of  all  the  waters  not  then  or  yet  appropriated. 

This  conclusion  in  favor  of  the  power  of  the  State  to  dispose  of 
its  waters  to  the  exclusion  of  the  Federal  Grovemment  is  one  most 
of  us  gathered  here  do  not  regret.  It  seems  to  accord  with  law,  and 
it  certainlv  accords  with  our  sense  of  what  the  law  ought  to  be. 

When  the  13  original  States — ^Massachusetts,  South  Carolina,  and 
the  others — entered  the  Union,  they  did  not  by  that  act  surrender, 
but  retained  free  from  interference  by  the  Federal  Government, 
the  di^[>oeition  of  their  waters  and  the  general  sovereign  jurisdiction 
over  them.  We  of  the  Western  States  now  demand  as  much  for 
ourselves.    Natural  resources  are  to  be  developed  and  conserved, 
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but  we  are  unwilling  in  the  process  to  surrender  legitimate  principles 
of  State  government  to  what  we  regard  as  temporary  demands  of 
Federal  economic  policy.  We  are  loyal  to  the  Union,  but,  as  gov- 
ernmental agencies  of  the  Union,  we  have  full  confidence  in  our- 
selves. We  nave  faith  in  our  own  control  of  the  waters,  mountains, 
and  plains  of  the  homeland  we  have  upbuilt — ^land  of  town,  trail, 
mesa,  pine,  and  sapphire  sky;  where  the  romance  of  Ute,  Spaniard, 
and  forty-niner  still  tinges  the  daring  of  to-day;  where  we  catch 
the  sun  glint  of  the  plowman's  blade,  hear  the  miner's  pick,  and  the 
bell  of  me  slowly  roving  herd;  where  we  look  up  slopes  toward 
snows  that  never  melt,  to  colors  that  ever  change — the  land  we 
fondly  call  the  West. 
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PROCLAMATION  OF  PRESIDENT  WILSON  FOR 
DAY  OF  PRAYER. 


By  the  President  op  the  United  States  or  Amebioa. 
A  PROCLAMATION. 

Whereas  great  nations  of  the  world  have  taken  up  anns  against 
one  another  and  war  now  draws  miUions  of  men  into  battle  whom  the 
counsel  of  statesmen  have  not  been  able  to  save  from  the  terrible 
sacrifice; 

And  whereas  in  this  as  in  all  things  it  is  our  privilege  and  duty  to 
seek  coimsel  and  succor  of  AlpMghty  God,  htmibling  ourselves  before 
Him,  confessing  our  weakness  and  our  lack  of  any  wisdom  equal  to 
these  things; 

And  whereas  it  is  the  especial  wish  and  longing  of  the  people  of 
the  United  States,  in  prayer  and  coimsel  and  all  friendliness,  to  serve 
the  cause  of  peace: 

Therefore,  I,  Woodrow  Wilson,  President  of  the  United  States  of 
America,  do  designate  Simday,  the  4th  day  of  October  next,  a  day 
of  prayer  and  supplication  and  do  request  all  God-fearing  persons  to 
repair  on  that  day  to  their  places  of  worship  there  to  imite  their 
petitions  to  Almighty  God  that,  overruling  the  counsel  of  men, 
setting  straight  the  things  they  can  not  govern  or  alter,  taking  pity 
on  the  nations  now  in  the  throes  of  conflict,  in  His  mercy  and  good- 
ness, showing  a  way  where  men  can  see  none.  He  vouchsafe  Hia 
children  healing  peace  again  and  restore  once  more  that  concord 
among  men  and  nations  without  which  there  can  be  neither  hap- 
piness nor  true  friendship  nor  any  wholesome  fruit  of  toil  or  thought 
in  the  world;  praying  also  to  this  end  that  He  forgive  us  our  sins, 
our  ignorance  of  ffis  holy  will,  our  willfulness  and  many  errors,  and 
lead  us  in  the  paths  of  obedience  to  places  of  vision  and  to  thoughts 
and  coimsels  that  purge  and  make  wise. 

In  witness  whereof  I  have  hereimto  set  my  hand  and  caused  the 
seal  of  the  United  States  to  be  affixed. 

Done  at  the  city  of  Washington  this  eighth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  nine  himdred  and  fourteen,  and 
of  the  independence  of  the  United  States  of  America  the  one  hun- 
dred and  thirty-ninth. 

[seal.]  Woodrow  Wilson. 

By  the  President: 

William  Jennings  Bryan, 

Secretary  of  State. 
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White  House,  September  4, 1914- 
Mt  Deab  Mb.  DoBEBfUs:  I  have  read  your  letter  of  September  1 
with  a  keen  appreciation  of  its  importance.  It  appeals  to  me  as  the 
leader  of  the  party  now  in  power  with  peculiar  force  and  persuasive- 
ness. The  close  of  a  very  extraordinary  session  of  Congress  is  at 
hand  which  has,  I  venture  to  say,  been  more  fruitful  in  important 
legislation  of  permanent  usefulness  to  the  country  than  any  session 
of  Congress  within  the  memory  of  the  active  pubUc  men  of  our  gener- 
ation. A  great  constructive  program  has  been  carried  through  for 
which  the  country  has  long  waited,  and  has  been  carried  through 
with  the  approval  and  support  of  judicious  men  of  all  parties,  and 
we  have  abimdant  reason  to  congratulate  ourselves  upon  the  record 
that  has  been  made  during  the  busy  17  months  we  have  devoted  to 
our  great  legislative  task. 

APPEAL  FULLY  WABRANTED. 

Certainlv  in  ordinary  circumstances,  if  we  were  free  to  disengage 
ourselves  for  the  purpose,  we  would  be  warranted  in  now  directing  our 
ener^es  to  a  great  campaign  in  support  of  an  appeal  to  the  country 
to  give  us  the  encouragement  or  its  indorsement  at  the  autumn 
elections. 

We  could  go  to  the  country  with  a  very  sincere  appeal  in  which 
there  need  be  no  pretense  or  bioast  of  any  kmd,  but  a  plain  statement 
of  things  actually  accomplished  which  ought  to  be  and  I  think 
would  be  entirely  convincing.  It  is  a  record  which  shows  us  at  peace 
with  all  the  world;  the  questions  which  plagued  business  with  aoubt 
and  imcertainty  and  irresponsible  criticism  out  of  the  way,  thought- 
fully settled  and  disposed  of;  the  apparent  antagonism  between  gov- 
ernment and  business  cleared  away  and  brought  to  an  end  with  the 
plain  reckoning  accomplished;  the  path  for  sure-footed  adjustment 
clear  ahead  of  us :  prosperity  certain  to  come  by  means  whicn  all  can 
approve  and  applaud. 

OTHER  OBEAT  PLANS  AHEAD. 

Moreover,  there  is  a  program  of  another  kind  ahead  of  us  to  which 
it  is  inspiring  to  look  forward — a  program  free  from  debate  except 
as  to  the  best  means  by  which  to  accomplish  what  all  desire. 

The  great  questions  immediately  ahead  of  us  are  the  building  up 
of  our  merchant  marine  with  all  that  that  means  in  the  development 
and  diversification  of  our  foreign  commerce  and  the  systematic  con- 
servation and  economic  use  of  our  national  resources,  subjects  much 
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talked  about  but  little  acted  upon.  Here  are  other  great  pieces  of 
constructive  legislation  waiting  to  be  done  to  which  we  could  turn 
without  any  controversy  except,  as  I  have  said,  as  to  the  best  ways 
of  doing  them. 

I  believe  that  ways  can  be  found  to  do  these  things  readily  enough 
if  the  country  will  give  us  its  generous  support  and  trust  us  to  do  them ; 
and  it  woulq  have  been  a  genuine  pleasure  to  me  to  ask  to  be  given 
again  colleagues  such  as  I  have  had  in  the  two  Houses  of  Congress 
during  the  present  memorable  session. 

I  trust  that  there  will  be  many  occasions  upon  which  I  may  have 
the  privilege  of  calling  the  attention  of  my  fellow  countrymen  to  the 
fine  and  unselfish  service  which  has  been  rendered  them  by  their 
present  representatives,  ready  at  all  times  to  respond  to  any  appeal 
which  spoke  convincingly  of  the  public  welfare. 


But  in  view  of  the  unlooked-for  international  situation  our  duty  has 
taken  on  an  unexpected  aspect.  Every  patriotic  man  ought  now  to 
"stay  on  his  job  until  the  crisis  is  passed,  and  ought  to  stay  where 
his  job  can  best  be  done.  We  must  do  whatever  is  necessary  and 
forego  whatever  is  not  necessary  to  keep  us  in  close  and  active  con- 
cert in  order  to  relieve  in  every  possible  .way  the  stress  and  strain  put 
upon  our  people  dining  the  continuance  of  the  present  extraordinary 
conditions. 

My  job,  I  now  know,  can  be  done  best  only  if  I  devote  my  whole 
thought  and  attention  to  it  and  think  of  nothing  but  the  duties  of  the 
hoiu*.  I  am  not  at  Uberty,  and  shall  not  be,  so  far  as  I  can  see,  to 
turn  away  from  these  duties  to  imdertake  any  kind  of  political 
canvass. 

HE  MUST   KEEP  AT   WORK. 

In  the  present  emergency  I  am  keenly  aware  of  the  twofold  r^pon- 
sibility  1  am  caUed  upon  to  discharge;  the  responsibility  which 
devolves  upon  me  as  President  of  the  United  States  and  the  respon- 
sibility under  which  I  am  laid  as  leader  of  a  great  poUtical  party. 

Of  course,  the  whole  country  will  expect  of  me  and  my  own  con- 
science will  exact  of  me  that  I  think  fiist  of  my  duties  as  President, 
responsible  for  exercising  so  far  as  I  have  the  abiUty.  const.ant 
guidance  in  the  aflEairs  of  the  coimtry,  both  domestic  and  foreign. 

MUCH  DEPENDS  ON  PRESIDENT. 

The  labors  of  Congress  have  a  natiu*al  and  customary  limit;  the 
work  of  the  houses  can  be  and  will  be  finished;  Congress  can  adjourn. 
But  the  President  can  not,  especially  in  times  like  these,  turn  away 
from  his  oflBcial  work  even  for  a  little  while.  Too  much  depends  upon 
his  keeping  all  the  threads  of  what  is  occiirring  in  his  hands. 

I  have  therefore  reached  the  conclusion  that  I  can  not  in  any 
ordinary  sense  take  an  active  part  in  the  approaching  campaign; 
that  I  must  remain  here  to  attend  to  the  serious  work  sure  to  nil  the 
months  immediately  before  us — months  that  wiU  carry  with  them 
obligations,  no  doubt,  of  the  most  tremendous  sort.    I  know  that 
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you  will  feel  similarly  about  vour  own  obligations,  will  feel  that  they 
must  remain  to  do  their  work  of  necessary  and  pressing  service,  and 
bring  it  to  a  successful  conclusion. 

SHALL  LET  PUBLIC   KNOW. 

I  shall,  no  doubt,  take  occasion,  as  opportunity  offers,  to  state,  and 
perhaps  restate,  to  the  country  in  the  clearest  and  most  convincing 
terms  I  can  command  the  things  which  the  Democratic  Party  has 
attempted  to  do  in  the  settlement  of  great  questions  which  have  for 
many  a  long  year  pressed  for  solution,  and  I  earnestly  hope  they  will 
generously  open  their  minds  to  what  I  may  have  to  say,  but  I  shall 
not  allow  my  eagerness  to  win  their  approval  or  my  earnest  desire 
to  be  granted  by  their  suffrages  the  support  of  another  Couctcss  to 
interfere  with  the  daily  performance  of  my  official  duties  or  distract 
my  mind  from  them. 

The  record  men  make  speaks  for  itself.  The  country  can  not  be 
deceived  concerning  it,  and  will  assess  it  justly.  What  it  chiefly  ex- 
pects and  demands,  and  what  it  will  certamlv  be  most  surely  won  by. 
IS  the  performance  of  duty  without  fear  or  favor  and  without  regard 
to  personal  consequences. 

COUNTRY  GREATER  THAN  PARTIES. 

And  certainly  this  is  a  time  when  America  expects  every  man  to  do 
his  duty  without  thought  of  profit  or  advantage  to  himself.  America 
is  greater  than  any  party.  America  can  not  properly  be  served  by  any 
man  who  for  a  moment  measures  his  interest  against  her  advantage. 
The  time  has  come  for  great  things.  These  are  days  big  with  destiny 
for  the  United  States,  as  for  otner  nations  of  the  world.  A  Uttle 
wisdom,  a  Uttle  courage,  a  little  self-forgetful  devotion  may  under 
God  turn  that  destiny  this  way  or  that.  Great  hearts,  ^eat  natures, 
will  respond.  Even  fit  tie  men  will  rejoice  to  be  stimulated  and 
guided  and  set  an  heroic  example.  Parties  will  fare  well  enough 
without  nursing  if  the  men  who  make  them  up  and  the  men  who  lead 
them  forget  themselves  to  serve  a  cause  and  set  a  great  people  for- 
ward on  the  path  of  Uberty  and  peace. 
Cordially  and  sincerely,  yours. 

WooDRow  Wilson. 
Hon  Frank  E.  Doremus, 

Clhairman  Democratic  Congressional  Campaign  Committee. 
Washington,  D.  C. 
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Mr.  Stone.  Mr.  President,  as  the  Senate  is  taking  recesses  from 
day  to  day,  in  consequence  of  which  the  morning  hour  is  dispensed 
with,  I  find  that  if  I  say  what  I  wish  to  say  about  a  matter  that  I 
consider  of  great  importance  I  am  compelled  to  interpose  at  some 
juncture  like  this.  So  I  crave  the  indulgence  of  the  Senate  at  this 
time  that  I  may  submit  some  observations  respecting  the  duty  of  the 
American  Government,  and  especially  of  the  American  people,  dur- 
ing the  terrible  struggle  now  raging  throughout  Europe. 

Some  weeks  a^o  the  President  of  the  United  States  gave  out  a  most 
timely  and  patriotic  address  in  which  he  set  forth  with  great  clear- 
ness the  duty  incumbent  upon  a  neutral  government  and  people  in 
emergencies  like  that  now  confronting  us.  He  appealed  with  great 
earnestness  to  our  people  to  observe  their  obligations  of  neutrality 
with  strict  integrity,  and  warned  them  against  the  embarrassments 
that  would  arise  during  the  progress  ot  the  war  and  of  the  evil 
effects  that  would  follow  thereafter  if  we  failed  to  keep  our  pledge 
of  neutrality  with  the  utmost  good  faith.  The  effect  of  this  appeal 
of  the  President  became  instantly  manifest  and  was  in  every  way 
most  excellent.  Undoubtedly  that  address  hsis  exercised  a  mie  re- 
straining influence  upon  the  conduct,  and  even  upon  the  expressions, 
of  the  great  body  of  the  people.  But  as  this  stupendous  conflict 
progresses  from  week  to  week,  growing  in  tragic  intensity  and 
horror,  it  has  become  the  one  all-ateorbing  subject  of  public  thought 
and  attention.  And  now,  I  regret  to  say,  that  we  have  everywhere 
increasing  evidences  that  many  of  our  people  are  being  more  and 
more  divided  into  groups,  and  that  these  groups  are  becoming  more 
and  more  sympathetic  and  outspoken  partisans  of  the  one  or  the 
other  side  of  those  engaged  in  this  titanic  conflict;  and  especially  is 
this  true  of  a  large  number  of  our  most  important  and  mfluential 
daily  and  periodical  publications.  Because  of  this,  Mr.  President, 
I  feel  that  it  would  be  wise  and  opportune  at  this  time  to  add  a  word 
of  admonition  t^  the  warning  sounded  by  the  Chief  Magistrate. 

Mr.  President,  the  citizenship  of  this  Republic  is  strikingly  com- 
posite in  character.  The  sturdy  descendants  of  the  Puritan  and 
Cavalier — ^the  old  Revolutionary  stock — are  happily  still  numerically 
strong  enough  to  exercise  a  controlling  influence  on  the  destinies  of 
the  Republic.  At  the  same  time  we  face  the  tremendous  fact — ^for 
just  now  especially  it  is  a  tremendous  fact — ^that  mingled  among 
those  descended  from  the  original  American  stock  are  millions  of 
men  and  women  who  have  immigrated  from  Europe,  established 
homes  in  these  States,  and  assumed  the  dignity  and  responsibility 
of  American  citizenship.  They  have  become  a  permanent  and  essen- 
tial part  of  our  people  and  have  entered  fully  into  all  the  social, 
industrial,  and  political  activities  of  the  country.  Every  important 
coimtry  of  Europe  is  represented  in  this  naturalized  loreign-bom 
population,  or  in  their  immediate  offspring.    All  political  divisions 
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of  Oreat  Britain,  France,  Belgium,  Germany,  Austna-Hungary, 
Bussia,  Italy,  Greece,  and  the  Balkan  States  are  represented  in  the 
vast  a^^egate  of  this  foreign-bom  population.  As  they  look  upon 
the  fnghtrul  panorama  of  this  war,  with  its  awful  scenes  of  fire  and 
flood,  famine  and  death,  it  is  not  only  natural  but  almost  inevitable 
that  the  sjrmpathies  of  these  people  should  be  poured  forth  in  strong 
currents  upon  their  respective  fatherlands.  It  is  only  human  that 
this  should  be  so^  and  none  in  fact  could  expect  less.  But,  Mr.  Presi- 
dent, so  far  as  hes  within  my  power,  I  widi  to  admonish  these,  my 
fellow-citizens,  and  to  impress  upon  them  a  renewed  realization 
of  the  supreme  and  all-important  fact  that  they  are  above  all  Ameri- 
can citizens.  I  know  that  every  Senator  here  will  approve  and  sym- 
pathize with  me  when  I  appeal  to  these  American  citizens  of  every 
nationality  to  keep  steadily  before  their  minds  the  obligation  and 
responsibility  that  they  are  under  to  first  serve  and  promote  the 
interests,  welfare,  and  honor  of  our  own  Government  and  people. 
Therein  lies  the  nrst  duty  of  citizenship  and  the  first  obligation  of 
loyalty.  Sympathy  is  an  impulse  of  the  heart  and  mind  and  is 
usually  beyond  human  control.  Moreover,  sympathy  for  our  kin- 
dred in  time  of  stress  is  so  natural  and  altogether  so  honorable  and 
ennobling  that  no  man  with  a  spark  of  that  kindred  feeling  of 
brotherhood  common  to  all  mankind  would  wish  to  eradicate  or  sup- 
press it.  But  lest  we  forget,  I  would  again  admonish  my  countrymen 
that  sympathy  is  one  thmg,  while  that  kind  of  aggressive  partisan- 
ship which  divides  us  into  warring  factions  and  stirs  within  us  the 
hot  blood  of  battle  is  another  and  very  different  thing.  Above  all, 
we  must  hold  fast  to  our  own  national  duty  and  obligation,  and 
any  man  who  falls  short  of  that  falls  below  the  standard  of  good 
citizenship. 

Another  thing  to  which  I  desire  to  call  especial  attention  and 
emphasize  is  the  partisan  attitude  being  assumed  by  many  of  the 
^at  publications  of  this  country.  Knowing  how  potent  these  pub- 
lications can  be  in  creating  public  opinion  and  in  fomenting  fac- 
tional strife,  it  is  natural  that  those  upon  whom  the  responsibilities 
of  government  are  cast  should  look  upon  this  particular  phase  of 
partisanship  with  deep  solicitude  and  apprehension.  The  managers 
of  these  great  publications,  even  far  more  than  individual  citizens 
in  more  private  walks,  should  be  very  mindful  of  the  patriotic  duty 
they  owe  their  own  country  in  this  great  emergency.  It  is  a  source 
of  profound  regret  that  so  many  influential  journals  and  periodicals 
are  beginning  to  take  sides  in  this  mighty  contest,  and  are  beginning 
not  oi3y  to  express  their  sympathies  for  the  one  side  or  the  other, 
but  to  indulge  in  harsh  criticism  and  sometimes  in  denunciations  oi 
the  Governments  and  the  armies  of  those  with  whom  they  are  not 
in  accord.  This  is  not  only  hurtful  at  home  in  exciting  animosities 
among  our  own  people,  but  it  creates  bad  impressions  and  arouses 
hot  resentments  aoroad ;  and  moreover  it  should  be  manifest  to  every 
man  that  this  sort  of  thing  works  estrangements  and  makes  free 
and  cordial  intercourse  between  this  Government  and  the  Govern- 
ments of  the  nations  at  war  more  difficult  and  embarrassing.  How 
can  any  patriotic  and  right-thinking  American  forget  that  ours  is 
the  only  one  of  the  great  world  powers  holding  the  enviable  but 
delicate  position  of  i^solute  neutrality?  To  that  policy,  founded 
upon  the  love  of  peace  and  springing  ^om  an  honest  desire  to  be  of 
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service  to  mankiiid,  we  are  pledged  by  the  most  solemn  assurance, 
and  to  a  strict  observance  of  that  pledge  we  are  bound  by  every  con- 
sideration of  national  interest  and  honor.  It  is  amazing  that  great 
editors  and  publishers  should  so  forget  the  supreme  duty  they  owe 
to  their  own  Government  as  to  become  callous  about  and  thoughtless 
of  the  Nation's  plighted  faith,  and  to  indulge  in  vituperative  attacks 
upon  the  rulers  or  the  governments  of  any  of  the  belligerent  powers, 
or  seek  to  arouse  against  any  of  them  a  hostile  public  sentiment  in 
this  country. 

That  sort  of  thing  can  not  stay  the  hand  of  war  nor  change  the 
issue  on  a  single  battle  field,  but  it  will  provoke  bitter  feeling  and 
Jead  to  criminations  and  recriminations  among  our  own  people, 
thereby  exciting  feuds  and  endless  discord  that  it  will  take  years  to 
silence;  and  it  will  excite  against  us  a  hostile  spirit  amon^  those 
nations  which  may  be  led  to  believe  that  in  sympathy  and  judgment 
we  are  against  them,  and  that  our  profession  of  impartial  neutrality 
is  empty  and  insincere.  How  can  any  man  forget  that  each  of  the 
great  nations  embroiled  in  this  frightful  war,  rehring  upon  our  neu- 
trality and  believing  in  our  profound  concern  lor  its  welfare,  has 
placed  its  diplomatic  interests  in  the  hands  of  our  Government? 
Thus  we  have  voluntarily  assumed  the  delicate  task  of  mediator 
between  these  various  powers.  As  the  representative  of  all,  and 
professing  impartial  ana  equal  friendship  tor  all,  this  great  Nation 
stands  towering  before  the  world  with  its  hands  extended  to  pro- 
mote the  cause  of  peace  whenever  and  wherever  opportunity  oners. 
With  our  Government  holding  this  positom  is  it  not  almost  wicked 
for  any  American  to  thrust  himself  mto  this  tremendous  struggle  in 
such  a  way  as  to  weaken  our  power  for  good?  Is  it  not  perfectly 
plain  that  our  power  for  effective  mediation  will  be  diminished  if 
ever  any  one  of  the  Governments  vitally  concerned  becomes  convinced 
that  in  our  hearts  we  are  unfriendly  to  it  and  would  rejoice  at  anv 
ill  befalling  it?  And  then  looking  beyond  the  end  of  the  war,  will 
not  the  spirit  of  resentment  and  universal  ill  will  linger  among  the 
people  of  that  nation?  Remember,  it  is  a  hard  thing,  my  country- 
men, for  your  Government  to  maintain  its  attitude  of  strict  neu- 
trality and  discharge  the  solemn  duties  incident  to  that  position 
imless  you  yourselves  stand  by  your  Government  and  nobly  uphold 
its  hands.  Why  should  any  American  at  this  time  attack  the  Kaiser 
and  the  German  Government  and  offend  the  German  people?  What- 
ever anyone  may  think  of  the  policies  and  methods  of  the  German 
Emperor  and  his  Government,  this  is  not  the  time  to  give  expression 
to  his  views  in  offensive  terms.  And  here  let  me  remark  that  what- 
ever else  may  be  said  of  the  German  Kaiser,  this  much  must  be  con- 
ceded :  That  in  all  Europe  no  man  exceed  him  in  commanding  ability, 
in  individual  force,  and  in  devotion  to  his  Fatherland.  And  what- 
ever may  be  said  in  criticism  of  the  German  people,  it  must  be  con- 
ceded that  nowhere  on  earth  can  be  found  a  more  frugal,  industrious, 
progressive,  home-loving,  patriotic,  and  devoted  people. 

The  masterful  work  they  have  performed  in  creating  a  mighty 
empire  and  in  making  it  the  seat  of  industry,  of  literature,  of  art,  and 
of  all  the  things  that  conduce  to  a  high  civilization  is  one  of  the 
marvels  of  this  generation.  We  have  millions  of  Germans  mingled 
in  the  population  of  this  Republic,  and  they  furnish  constant  and 
convincing  proof  of  the  high  type  and  character  of  the  German 
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people.  There  are  ties  of  blood  and  fellowship  and  memories  run- 
ning back  through  our  history  to  the  Revolution  that  should  stir 
within  our  hearts  a  warm  attachment  for  the  great  people  along  the 
Bhine  who  have  given  the  world  so  many  evidences  of  their  just 
claim  to  greatness.  Again,  why  should  any  American  go  into  the 
open  to  attack  Great  Britain  or  France?  The  sreat  body  of  our 
original  American  stock  sprang  from  the  British  Isles — ^England, 
Ireland,  and  Scotland — ana  the  ties  of  blood  binding  Americans  to 
the  people  of  Great  Britain  should  be  strong  enou^gh  to  restrain  all 
Americans  from  any  act  or  word  offensive  to  this  wonderful  and 
mighty  nation — a  nation  having  few  parallels  in  great  achievement 
throughout  the  historv  of  the  world.  Whv  shoidd  any  American  go 
into  the  open  to  speak  ill  of  France,  the  land  of  Lafayette?  What 
thrilling  chapters  have  the  genius,  the  learning,  and  the  valor  of 
France  written  on  the  pages  of  history.  And  so,  Mr.  President,  I 
might  run  this  line  of  comment  through  all  the  nations  involved 
in  this  terrible  and  ever  to  be  lamented  tragedy.  We  are,  and  we 
should  be,  a  friend  to  all  these  nations  and  all  these  unhappy  peoples 
in  this  day  of  strife,  when  all  of  them  stand  in  such  woerul  need  of 
a  powerful  and  honest  friend.  Never  in  human  history  has  a  great 
nation  had  such  a  magnificent  opportunity  as  ours  to  perform  a 
glorious  work  for  mankind  and  to  set  a  noble  example  for  the 
guidance  of  the  human  race.  All  we  have  to  do  is  to  keep  faith 
with  ourselves  and  with  our  friends,  always  waiting  and  watching, 
as  we  should  be,  for  opportunities  to  render  some  service  to  those 
who  are  suffering  from  the  sanguinary  and  destructive  turbulence 
with  which  our  friends  and  kindred  abroad  are  so  beset.  To  suc- 
cessfully accomplish  this  work  we  have  to  do,  it  is  vitally  necessary 
that  not  only  our  Government  but  our  people  should  firmly  maintain 
our  position  of  absolute  neutrality. 

Mr.  President,  I  clipped  the  following  from  a  Washington  paper 
last  Sunday : 

Mr.  Henry  White,  late  ambassador  to  France  and  for  20  years  a  distinguished 
figure  in  American  diplomacy,  has  reiterated  from  Copenhagen  his  advice  to 
his  countrymen  to  ronember  that  this  war  is  not  of  our  making  and  none  of  our 
business.  As  Mr.  and  Mrs.  White  are  awaiting  a  shipr  to  bring  them  home  after 
passing  the  summer  with  their  son-in-law  and  only  daughter — 

Who  are  subjects  of  the  German  Empir 


they  may  be  credited  with  the  highest  patriotism  in  urging  strict  neutrality 
for  all  Americans. 

This  timely  and  patriotic  utterance  of  this  eminent  American 
diplomat  voices  the  spirit  that  should  animate  all  Americans.  How 
profoundly  I  wisdh  that  his  admonition  might  find  lodgment  in  all 
our  hearts  and  set  the  measure  for  our  utterances  and  our  conduct 

From  the  same  paper  I  also  clipped  what  I  now  read : 

AMBABSADOB  PB0TB8TB. 

The  Turidsh  ambassador  to-day  vehemently  protested  against  "  the  Jokes  and 
Jibes  aimed  at  Turkey  in  the  American  newspapers.'* 

"  These  attacks  show  a  great  lack  of  feelhig  and  tact,"  the  ambassador  de- 
clared, "  in  connection  with  such  a  grave  matter  as  events  which  may  threaten 
the  destiny  of  nations.  Turkey  has  come  in  for  a  great  deal  of  pleasantry,  and, 
speaking  on  behalf  of  the  Turkish  Government,  I  must  protest.*' 

The  ambassador  was  without  cable  communlcatlonB  with  his  Government 
to-day,  but  he  said  Turkey  still  protested  her  neutrality. 
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Mr.  President,  I  confess  mjrself  ashamed  that  there  should  be 
American  publications  in  sufficient  number  pursuing  a  course  that 
makes  it  necessary  for  an  ambassador  of  a  friendly  nation  accredited 
to  our  Government  to  make  this  public  protest.  I  am  sure  that 
whatever  has  been  done  in  this  behalf  was  not  done  because  of  ill  will 
or  out  of  any  desire  to  offend ;  rather  it  is  the  result  of  thoughtless- 
ness, or  the  absence  of  a  proper  sense  of  responsibility. 

Mr.  President^  it  was  because  of  just  sudi  thin^  as  this,  and  be- 
cause of  such  things  as  I  have  ventured  to  complam  about,  indulged 
in  to  excess  during  the  Busso- Japanese  War,  that  almost  cost  us  the 
friendship  of  Kussia — a  friendship  that  had  become  traditional. 
Since  that  war  the  relations  between  Bussia  and  the  United  States 
have  unfortunately  not  been  characterized  by  that  degree  of  amity 
which  had  prevailed  for  decades  before.  This  causeless  disturbance 
of  our  friendly  relations  with  Bussia,  foolishly  provoked  by  thought- 
less conduct  on  the  part  of  our  own  people,  has  worked  seriously  to 
our  disadvantage.  I*articularly  did  we  find  this  to  be  so  when  we 
came  to  nefi;otiate  with  Bussia  to  bring  about  more  favorable  condi- 
tions for  the  Jewish  people  in  that  Empire.  It  is  hard  to  break 
through  the  crust  of  prejudice  and  habit  and  aid  those  who  suffer 
when  we  attempt  to  negotiate  with  a  nation  whose  Grovemment  and 
people  regard  us  with  suspicion  and  disfavor.  It  is  always  easier  to 
deal  with  one  who  looks  upon  us  as  a  friend.  It  behooves  us  there- 
fore to  so  act  in  all  things  as  to  avoid  the  danger  ever  present  in  this 
grave  emergencv  of  arousing  a  deep-seated  resentment  and  prejudice 
against  us  on  the  part  of  any  of  the  nations  embroiled  in  this  ter- 
rible war.  Let  us  keep  true  to  the  course  we  have  marked  out  for 
ourselves.  If  only  we  do  this,  we  will  perform  a  part  in  this  stu- 
pendous era  of  world-making  history  that  will  redound  forever  to 
the  honor  and  glory  of  our  great  Bepublic. 

In  addition  to  what  I  have  said,  there  are  other  reasons  founded 
on  commercial  and  economical  considerations  that  should  urge  us  to 
maintain  the  most  prudent  and  conservative  form  of  neutrality ;  but 
I  would  consider  it  unworthy  to  place  this  appeal  to  my  fellow  citi- 
zens upon  that  ground.  Mere  selfish  considerations  looking  to  profit 
and  gain  for  ourselves  for  performing  a  duty  which  should  be  per- 
formed solely  for  higher  and  nobler  reasons  should  not  intrude 
themselves  upon  our  thought  when  we  are  deliberating  upon  oppor- 
tunities for  doing  something  for  the  good  of  mankind  and  for  the 
honor  of  our  country.  Possible  commercial  benefits  to  us  raise  con- 
siderations wholly  apart  from  what  I  have  been  discussing.  If, 
indeed,  the  misfortunes  of  war,  so  destructive  to  others,  should 
eventuate  in  commercial  and  business  advantages  to  our  people,  there 
is  no  reason  why  we  should  not  in  a  proper  spirit  avail  ourselves  of 
op(K>rtunities  coining  in  this  way  to  the  fullest  extent.  But  aside 
from  all  that,  and  far  above  all  that,  we  should  keep  absolute  faith 
with  the  nations  of  the  world  and  deeply  and  truthrully  imnress  all 
of  them  with  a  positive  belief  in  our  sincerity  and  in  our  desire  to 
grasp  hands  witn  them  in  a  spirit  of  honest  friendship,  and  to  aid 
all  of  them  to  the  utmost  in  every  way  we  may  find  open  for  such  a 
service. 

O 
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In  the  Senate  op  the  United  States, 
September  6  (calendar  day,  September  12),  19H. 
Resolved  J  That  the  manuscript  entitled  ''Marketing  of  farm  prod- 
ucts," by  David  Lubin,  United  States  delegate  to  the  International 
Institute  of  Agricultiurei  be  printed  as  a  Senate  document. 
Attest: 

James  M.  Baker, 

Secretary. 
By  H.  M.  Rose, 

Assistant  Secretary. 
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FRIDAY,  AXrOXrST  14,  1914. 

Present:  Hon.  Edwin  F.  Sweet,  Assistant  Secretary  of  Commerce; 
Hon.  Albertus  H.  Baldwin,  Chief  Bureau  of  Foreign  and  Domestic 
Commerce;  Hon.  William  J.  Harris,  Director  of  the  Census;  Mr. 
David  Lubin,  of  CaUfomia,  delegate  of  the  United  States  to  the 
International  Institute  of  Agriculture,  Rome,  Italy;  Mr.  George  P. 
Hampton,  of  New  York,  representing  certain  State  granges;  Mr. 
Joseph  D.  Lewis,  chief  of  division.  Bureau  of  the  Census;  Mr.  H.  J. 
Zimmerman,  in  charge  cotton  statistics.  Bureau  of  the  Census;  Mr. 
Arthur  J.  Hirsch,  chief  of  division.  Department  of  Agriculture;  Mr. 
C.  T.  More,  Office  of  Markets,  Department  of  Agriciuture;  and  Mr. 
G.  C.  White,  Office  of  Markets,  Department  of  A^culture. 

STATEMENT  OF  ME.  DAVID  LXJBIN,  DELEGATE  OF  THE 
UNITED  STATES  TO  THE  INTERNATIONAL  INSTITUTE 
OF  AOBICULTUBE,  BOME,  ITALT. 

The  Assistant  Seobbtaby.  I  believe  we  are  going  to  listen  to  some 
suggestions  bv  Mr.  Lubin  on  the  subject  of  marketmg  farm  products 
in  continental  Europe,  to  see  what  we  can  learn  from  their  example. 

Mr.  Lubin.  We  see  in  the  papers  this  morning  and  last  n^ht  the 
statement  and  wishes  of  the  President  in  the  matter  of  the  undue 
rise  in  the  price  of  food  products,  and  the  evil  influences  on  the 
economic  condition  of  the  people  resulting  therefrom,  and  that  he 
has  asked  the  Department  ol  Commerce  to  take  this  subject  up  in  an 
investigation,  with  the  end  in  view  of  finding  an  effective  remedy. 

Believing  that  I  had  a  tentative  proposal  m  that  direction  to  offer, 
I  asked  for  this  hearing. 

This  inquiry,  as  it  appears  to  me,  offers  the  department  the  choice 
of  one  of  three  different  modes  of  procedure — 

First.  To  merely  make  an  investigation,  and  let  the  report  go  to 
the  people; 

Second.  To  advocate  the  penalization  of  those  supposedly  re- 
sponsible for  the  evil  complained  of;  or, 

Third.  The  adoption  of  a  working  plan  calculated  to  diminish 
the  possibility  of  the  cause  which  generates  the  evil. 

It  was  in  tne  belief  that  this  department  is  to  be  actuated  by  the 
third  of  these  motives,  that  I  asked  for  this  hearing.    I  will  now  pro- 
ceed to  submit  my  suggestion.    Briefly,  it  is  the  adaptation  and  aaop 
tion  in  the  United  States  of  the  European  system  of  marketing  farm 
products. 

I  offer  this  as  a  remedy  not  merely  to  meet  the  temnorary  phase 
of  economic  disturbance  said  to  be  caused  by  the  war,  out  also  as  a 
means  of  permanent  economic  betterment  wnich  it  would  afford  long 
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after  the  war  will  have  been  forgotten;  for  the  betterment  I  have  in 
mind  is  of  a  permanent  nature.  And  the  question  now  remains^ 
which  of  the  three  motives  just  enumerated  is  to  actuate  the  depart- 
ment in  this  inquiry  ? 

The  Assistant  Secretary.  I  think  you  can  fairly  assume  that  the 
latter  one  of  the  three  is  the  purpose,  Mr.  Lubin.  We  want  to  do 
what  we  can  for  the  betterment  ot  the  general  conditions. 

Mr.  Lubin.  Well,  then,  it  is  in  order  for  me  to  proceed^  but  before 
doing  so  I  desire  to  state  that  Mr.  Hampton,  a  coworker,  is  here  with 
me,  and  that  he  represents  some  Statd  granges.  What  granges  do 
you  represent,  Mr.  Hampton  ? 

Mr.  Hampton.  Pennsylvania,  Kentucky,  Nebraska,  South  Dakota, 
Colorado,  Idaho,  Washington,  and  Oregon. 

Mr.  Lubin.  I  nave  been  working  in  conjunction  with  Mr.  Hampton 
and  with  Mr.  Creasy.  Mr.  Creasy  is  the  master  of  Pennsylvania 
State  Grange,  and  when  I  leave  Washington  I  am  to  present  this 
subject  before  the  executive  committee  of  the  Pennsylvania  State 
Grange,  but  the  presentation  then  will  be  modified  in  some  essentials 
from  that  made  nere^  the  reason  for  which  I  will  explain  further  on. 

The  basic  feature  m  the  German  system  of  marketing  farm  prod- 
ucts is  its  ''Landwirtschaftsrat"  (its  national  council  of  agriculture). 
This  Landwirtschaf  tsrat  is  a  semiofficial  body^hich,  beginning  in  the 
township,  the  county,  thence  upward  to  the  JProvince,  culminates  in 
the  national  organization  of  its  72  members,  with  its  seat  in  Berlin. 
Its  revenue  for  expenses  is  met  by  Government  taxation  of  each 
farmer  having  a  vote.  It  has  the  power  (in  a  consultative  and  in  an 
advisory  manner)  under  Federal  law  of  exercising  the  initiative  and 
referendum  on  all  laws  that  are  being  enacted,  or  that  are  up  for  dis- 
cussion in  the  Reichstag,  which  have  a  direct  or  an  indirect  bearing 
on  the  industry  of  agriculture,  and  it  has  the  right  to  submit  amend- 
ments or  ask  the  repeal  of  existing  laws  bearing  on  the  subject  of  that 
industry.  Of  course,  this  is  only  an  advisory  body,  but  it  is  quite 
clear  to  be  seen  from  its  operation  that  it  is  one  of  tne  most  powerful 
political  and  economic  bodies  in  Germany.  Incidentally  it  also  looks 
out  for  the  thousand  and  one  things  that  come  under  the  head  of 
promoting  agriculture,  such  as  buymg,  selling,  production,  distribu- 
tion, cooperative  work,  rural  credits,  etc. 

Now,  the  proposal  tnat  I  will  submit  to  this  department  does  not 
embrace  the  tafcing  up  at  this  time  of  the  Land wirtschf tsrat;  that 
will  be  done  at  some  future  time  by  the  farmers  themselves,  but  what 
I  will  offer  right  now  is  intended  to  serve  as  a  substitute,  and  is  of  a 
temporary  character,  in  order  that  the  success  which  is  to  follow  from 
the  start  may  serve  as  a  means  to  hasten  on  the  adaptation  and  adop- 
tion of  the  European  marketing  system  in  its  most  approved  and 
complete  form. 

The  Assistant  Sbcbetary.  Would  you  object,  Mr.  Lubin,  to  our 
asking  you  a  question  once  in  a  while  as  you  go  along? 

Mr.  Lubin.  Not  at  all. 

The  Assistant  Secretart.  I  would  like  to  ask  you  if  the  advis- 
ory power  of  this  body  is  restricted  to  laws  affecting  farmers  or  land- 
owners? 

Mr.  LuBEN.  I  think  that  it  is  confined  to  the  things  that  apper- 
tain to  agriculture,  either  directly  or  indirectly.  The  Lanawirt- 
schaftsrat  probably  would  not  be  consulted  on  matters  foreign  to 
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agriculture.  In  short,  what  the  chambers  of  commerce  and  the 
boards  of  trade  are  to  commerce,  that  the  Landwirtschaftsrat  is  to 
agriculture. 

In  the  United  States  we  have  no  such  body,  but  in  place  we  have 
a  miscellaneous  assortment  of  bodies  calling  themselves  '^  national." 

Some  of  these,  like  poisonous  mushrooms,  spring  up  oyer  night. 
They  make  a  nice  showing  on  paper,  and  their  main  ambition  seems 
to  be  to  sit  "on  the  platform"  and  to  be  taken  as  the  spokesmen  of 
the  American  farmer.  "As  smoke  to  the  eye,  and  as  vinegar  to  the 
teeth,"  so  are  these  "representatives." 

Then  there  are  the  so-called  "national  bodies,"  who  represent 
unwieldy,  incoherent  masses  mainly  influenced  by  heterogeneous 
ideas,  who  seldom  know  what  is  to  be  done  or  what  is  not  to  be  done. 

And  when  some  of  these  national  bodies  are  really  composed  of 
honest,  earnest  men,  they  are  easily  discredited  and  pushed  to  the 
wall  by  those  who  are  not  honest,  earnest,  or  capable. 

The  status  of  these  "national"  organizations  reminds  me  of  a  story. 
The  San  Francisco  Argonaut  came  out  with  a  query,  "  What  is  a  Popu- 
list?" It  said:  "It  is  a  hard  question;  we  will  try  to  answer  it  next 
issue."  Of  course  everyone  got  ready  to  buy  a  copy  of  the  Argonaut 
and  see  what  a  Populist  was.  The  next  issue  it  said:  "We  have  got 
the  answer.    A  Populist  is  a  fellow  that  doesn't  know  what  he  wants. 

and  he  wants  it  d d  quick."     Now,  that  is  about  what  our  national 

farmers'  organizations  are.  They  want  something  awfully  quick  and 
don't  know  what  they  want.  As  a  result,  they  get  nothing.  Now,  in 
Germany  the  national  agricultural  oi^anization  is  a  great  narmonious 
coherent  institution.  It  is  a  breathing  body — breathing  from  the 
head  down  to  the  feet  and  from  the  little  township  up  to  tne  head,  up 
to  the  county ;  still  higher^  the  Province,  and  up  until  it  takes  its  seat 
in  Berlin  as  adviser  of  the  imperial  governing  power  of  the  nation ;  and 
that  institution  does  a  great  deal  Tor  German  agriculture  and  for  the 
German  nation.  I  would  like  to  see  a  similar  institution  put  into 
operation  here.  It  is  going  to  be  put  into  operation,  and,  as  1  say,  it 
may  take  two  or  three  years'  time;  but  the  substitute  that  I  propose 
at  this  meeting  here  is  going  to  hurry  up  the  I^andwirtshaftsrat.  It 
is  not  going  to  stand  in  its  way  at  all. 

In  order  that  we  may  ffl*asp  what  this  substitute  means,  I  would  like 
one  of  you  gentlemen,  wno  is  a  fair  reader,  to  run  through  an  article 
which  I  have  here — not  on  this  question  of  to-day.  It  only  deals 
with  it  indirectly.  It  deals  with  the  tobacco  phase  of  the  question; 
but  it  touches  what  I  am  trying  to  get  at  broadly.    You  have  got  to 

Eick  your  way  through  it;  but  you  gentlemen  are  skilled  enough  to 
now  when  to  let  go  of  the  tobacco  phase  of  the  question  and  to  take 
up  the  question  as  a  whole.  After  you  have  heard  this  paper  it  will 
make  it  quite  easy  to  understand  the  merits  of  my  proposal,  so  if  you 
will  ask  one  of  these  gentlemen  to  read  it  I  will  be  much  obliged. 

(At  the  rec^uest  of  the  Assistant  Secretary,  Mr.  Baldwin  read  the 
paper,  which  is  herewith  attached.) 

Mr.  LuBiN.  I  beg  pardon;  I  must  explain.  This  paper  was  sent 
to  Mr.  Flood,  who  is  chairman  of  the  Foreign  Affairs  Committee. 
Now,  several  countries  in  Europe  make  a  monopoly  of  the  tobacco 
business.  The  Government  is  tne  tobacco  buyer  and  seller.  Every 
cigar  that  is  sold,  every  piece  of  tobacco  is  owned  by  the  Government 
and  sold  in  the  Government  shops,  etc.    They  have  one  buyer  in ' 
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these  countries;  and  their  mode  of  buying  is  uneconomical  to  the 
American  producers.  The  American  producers  then  formed  a  union 
for  the  selling  of  their  tobacco,  and  then  made  a  demand  through  the 
American  aimbassador  to  get  the  Italian  ''regie,"  or  the  royal  monop- 
oly buyer,  to  pledge  himself  to  buy  exclusively  from  the  union.  The 
Italian  ''regie''  buyer  then  made  a  pledge  to  the  ambassador  that  he 
would  do  the  best  ne  knew  how,  but  it  did  not  work  out  well;  so  they 
sent  another  communication  to  Rome  requesting  the  cooperation  of 
the  International  Institute  of  Apiculture  in  the  matter.  Accord- 
ingly I  went  to  the  ambassador  ^r  instructions.  He  advised  me  to 
go  and  see  the  "regie"  man  again,  and  of  course  I  could  talk  to  him 
much  more  openly  than  the  ambassador  could.  We  had  a  talk,  and 
finally  he  got  me  to  hand  in  my  request  in  writing,  all  of  which  will 
appear  in  that  paper.  It  is  in  this  paper  that  I  sent  to  Mr.  Flood, 
tne  chairman  of  the  Foreign  Affairs  Committee,  that  I  touch  upon  the 
question  of  marketing  farmproducts.    There  is  where  the  marketing 

Erocess  will  come  in.  Mr.  Flood,  whom  I  have  seen  since  coming  here, 
as  handed  this  paper  to  the  tobacco  people.  I  wish  to  say,  paren- 
thetically, that  about  eight  jrears  of  my  lite  were  devoted  to  the  pro- 
motion of  the  California  fruit  industry,  and  now  the  fruits  of  Cali- 
fornia,, while  the  distribution  is  very  much  better  than  about  20  or 
25  years  ago,  is  very  much  behind  hand  when  compared  to  the 
European  mode  of  marketing. 

To  give  us  the  perfected  systems  of  distribution  operating  in  EJu- 
rope  we  must,  first  of  all,  have  the  Landwirtschaf  tsrat,  and,  secondly, 
a  rational  rural  credit  system,  and  I  wish  to  say  right  here  that  there 
is  no  reason  that  I  know  of  why  we  can  not  have  the  Landschaft 
rural  credit  system  in  the  United  States.  There  is  no  coimtry  in 
the  world  where  money  is  cheaper  than  in  the  United  States.  My 
children  in  England  deposit  money  in  the  postal  savings  bank  and 
they  receive  either  3  or  3  J  per  cent.  In  the  United  States  they  would 
only  receive  2  per  cent,  so  that  money  here  is  cheaper  than  anywhere 
else  in  the  world,  and  Landschaft  bonds,  if  properly  devised,  can  be 
readilv  disposed  of  for  3,  3i,  and  4  per  cent,  the  same  as  in  Europe, 
and  that  vdth  amortization.  But  all  this  will  have  to  be  done  ra- 
tionally; and  there  has  got  to  be  no  trace  of  what  we  may  call  Pef- 
f erism,  no  Populism,  in  it.  Gtovemment  can  not  grind  out  unsecured 
money,  nor  buy  rural  credit  bonds,  nor  advance  money  to  farmers 
any  more  than  for  barbers  or  shoemakers.  There  is  a  way  of  start- 
ing a  nu-al  credit  system  rationally,  and  I  propose  to  take  that  up 
very  shortly,  just  as  soon  as  the  resolution  now  j)endingin  Congress 
is  acted  upon,  the  resolution  on  merchant  marine.  What  is  this 
resolution?  Is  it  a  proposition  about  getting  ships  to  carry  our 
exports  overseas  during  the  continuance  of  this  war  ?  It  has  noth- 
ing at  all  to  do  with  the  war,  but  it  has  much  to  do  with  the  question 
of  agriculture,  the  distribution  of  agricult\u*e.     It  has  to  do  with  the 

Question  of  the  world's  price  of  the  staples,  and  it  has  to  do  with 
^  lie  home  price  of  staples.  Say,  for  instance,  that  the  price  of  wheat 
in  Liverpool  is  $1,  in  other  words,  the  buyer  there  says,  "I  will  give 
you  a  dollar  per  bushel  for  wheat."  The  producer  m  this  country 
says,  "Very  good:  give  me  the  dollar,  and  Iwill  rive  you  the  bushel 
of  wheat,"  and  the  buyer  in  Liverpool  says  "All  right;  deliver  it 
right  here  in  my  warehouse^  and  you  may  have  the  dollar." 
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And  80  YOU  see  that  a  carrier  is  wanted  to  carry  it  over  the  sea, 
and  now  if  it  costs  a  cent  a  bushel  for  delivery  from  New  York  to 
liverpool  the  American  seller  will  receive  99  cents  for  the  wheat,  or 
1  cent  deducted  from  the  dollar.  If  it  should  cost  25  cents  for  deliv- 
ery from  New  York  to  Liverpool,  it  would  only  leave  the  New  York 
seUer  75  cents  net  a  bushel.  Seventy-five  cents  net  for  what  ?  Is  it 
for  the  quantity  exported  f  Yes ;  and.,  more  than  that,  for  the  remain- 
ing quantity  that  is  left  in  the  home  market.  For  the  export  price 
for  the  staples  is  the  home  price  likewise,  and  right  here  we  see  there  is 
a  ^eat  dinerence  between  the  price  fixing  mode  of  the  staples  and  the 
pnce-fixing  mode  of  the  manufactures.  The  cost  of  carriage  on 
neckties  or  shoes  may  advance  or  decline,  but  that  cost  of  carriage 
will  not  increase  or  diminish  the  home  or  foreign  price  of  all  other 
neckties  or  shoes.  But  in  the  case  of  the  staples  of  agriculture,  inas- 
much as  they  are  sold  in  the  bourses,  pits,  or  exchanges,  which  are 
{practically  the  world's  me^phones,  speaking  to  one  another;  it  thus 
oUows  that  an  increase  or  aecrease  in  the  cost  of  carriage  has  an  imme- 
diate and  direct  effect  in  the  home  market  and  an  indirect  effect  in 
the  world's  price.  And  this  I  tried  to  explain  at  the  last  joint  meet- 
ing that  we  neld  on  August  1,  between  the  representatives  of  the  De- 
Sartment  of  A^cultiure  and  the  Department  of  Commerce,  when  Mr. 
[arris,  the  Do'ector  of  the  Census,  presided.  You  will  remember^ 
Mr.  Harris,  the  illustration  I  gave;  let  me  repeat  it.  We  attach  a 
hook  in  the  ceiling  and  fasten  a  pulley  on  the  hook,  then  pass  a  rope 
through  this  pulley  and  pass  the  two  ends  of  the  rope  down  on  a  line 
horizontal  to  our  arms.  We  take  one  end  of  the  rope  in  the  left  hand 
and  let  that  represent  the  home  market  price  of  the  staples  of  agricul- 
ture, and  we  grasp  the  other  end  of  the  rope  in  the  right  hand  andcall  it 
the  carrier,  and  then  we  do  this  ^dicatins] ;  in  proportion  as  we 
reuse  the  right  hand,  down  will  come  the  left  hand,  and  as  we  press 
the  right  hand  down,  up  will  go  the  left  hand.  In  other  words,  when 
you  raise  the  cost  of  carriage  you  lower  the  home  market  price 
correspondingly,  and  when  you  reduce  the  cost  of  carriage  you  raise 
the  home  market  price  correspondingly. 

And  so  we  see  tnat  if  we  give  the  carrier  fuU  play  he  has  it  in  his 
power  to  raise  and  lower  the  home  price  at  will,  and  in  the  matter  of 
ocean  carriage,  if  there  is  a  combination  of  shipowners,  they  can  raise 
and  lower  the  world's  prices  at  will;  they  can  raise  tne  price  of  car- 
riage and  thus  lower  the  cost  of  the  product  and  &en  go  into  the  pit 
and  buy.  They  can  then  lower  the  cost  of  carriage  and  raise  the 
price  of  the  product  correspondingly,  and  then  sell.  They  can  do 
this,  and  make  so  much  money  out  of  producer  and  consumer  until 
they  get  tired  gathering  in  money.  They  can  not  do  this  with  raising 
and  lowering  tne  cost  of  carriage  on  neckties,  shirts,  typewriters,  or 
desks,  but  tiiey  can  do  this  on  the  staples  of  agriculture,  because 
manufactured  merchandise  is  transported  at  fixed  rates,  with  30 
or  60  days'  notice  of  a  chan^  of  rat^,  but  the  staples  of  agriculture 
have  no  fixed  rates  of  carnage  at  all.  The  rates  can  be  1  cent  a 
bushel  one  day  and  it  can  be  25  cents  a  bushel  the  next  day. 

Now,  you  and  I  know  that  a  buyer  of  manufactured  goods  must 
figure  it  all  out  in  buying,  the  charge  at  the  place  of  sale,  the  cost  of 
carriage  to  lay  the  goods  down.  Without  such  calculation  he  could 
not  rationally  buy.  Now,  then,  how  is  a  man  to  buy  the  staples  of 
agricultiure  or  how  is  the  producer  to  sell  it?    What  is  the  basis  for 
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their  calculation?  Since  the  cost  of  carriage  is  an  unknown  factor, 
how  is  the  price  to  be  arrived  at  ?  We  are  driven  to  the  conclusion 
that  there  is  no  rational  way  of  arriving  at  what  the  price  should  be. 
There  is  a  rational  way  for  buying  ana  selling  merchandise,  for  the 
cofft  of  carriage  of  merchandise  is  fixed  with  30  or  60  days'  notice 
for  any  change.  But  in  the  case  of  staples  of  apiculture  there  can 
be  no  basis  for  calculation  so  long  as  the  cost  oi  carriage  may  vary 
from  day  to  day  and  from  hour  to  hour. 

''Give  us  this  day  our  daily  bread,"  and  the  good  Lord  gives  us 
this  bread,  but  a  lot  of  irresponsible  shipowners  come  along,  and  by 
arbitrarily  changing  the  rates  of  ocean  carriage  from  day  to  day,  and 
from  hour  to  hour — by  doing  this,  they  put  a  measuring  rod  on  the 
bread,  which  in  substance  is  the  same  as  saying,  '*The  good  Lord 
gives  you  the  bread  all  right,  but  we,  the  shipowners,  shall  determine 
for  you  what  the  size  of  that  loaf  shall  be,"  and  when  the  shipowners 
have  that  power  they  have  more  power  than  presidents,  emperors, 
czars,  kin^»  or  princes,  upon  this  earth,  and  that  is  too  great  a  power 
to  have.  They  should  have  no  such  power^  it  does  not  fit  in  with  the 
twentieth  century.  It  is  not  sensible;  it  is  not  just;  it  is  not  right; 
and  it  should  stop  and  stop  for  good. 

And  mark  you,  it  is  insuflBcient  to  stop  it  for  one  coimtry  alone. 
During  all  the  centuries  there  has  been  a  great  deal  of  laughing  at 
the  men  who  preach  the  doctrine  of  holding  out  our  hands  to  a 
fellow  man,  to  our  neighbor,  to  our  brother,  and  the  world  considered 
that  a  joke.  It  just  happens  that  it  is  no  joke  at  all,  because  before 
we  can  have  a  just  price  in  the  United  States  tor  the  staples  of  agri- 
culture; the  food  products  for  man,  woman,  and  child,  and  the  raw 
material  for  clothmg  them,  before  we  can  have  a  just  measure  for 
ourselves  we  have  got  to  see  that  there  is  a  just  measure  in  such  out 
of  the  way  places  as  Odessa  and  Rosario.  You  may  ask  what  have 
we  to  do  with  Russia  or  Argentina,  and  the  answer  is,  before  we 
can  have  a  jxist  price  in  the  United  States  we  must  see  that  the 
prices  are  just  in  tnose  countries  first  of  all.  If  they  and  their  products 
are  to  go  to  the  devil  they  will  pull  us  right  along  with  them.  That 
is  the  law.  If  the  world's  price  is  pulled  down  below  the  normal  at 
Rosario  or  Odessa  that  will  tend  to  pull  our  price  down,  and  thus  we 
see  that  we  are  our  brother's  keeper,  that  the  world's  price  in  its 
making  has  the  whole  world  for  its  range;  that  it  is  international; 
and  the  purpose  of  the  pending  resolution  is  to  place  the  factor  of 
ocean  carriage  so  equitable  and  just  as  shall  provide  a  rational 
basis  for  calculation  of  the  price  of  the  staples;  so  that  the  man  on 
the  farm  anywhere  will  be  able  to  take  pencil  and  paper  and  figure 
out  from  the  data  at  hand  what  the  world's  price  is  at  his  port  in 
the  nation  and  what  it  is  worth  on  his  farm. 

Waiving  for  the  time  being  the  subjects  of  the  resolution  above 
referred  to,  of  the  need  of  Landwirtschaf tsrat  and  of  the  Landschaft 
system  of  rural  credits,  and  returnmg  to  the  project  which  I  am  to 

1)resent  to  you  this  afternoon,  let  me  first  oi  all  hand  you  the  fol- 
owing  paper  concerning  the  project  for  marketing  farm  products, 
which  I  would  be  pleased  to  have  you  read,  and  1  will  explain  it  as 
you  go  along. 
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Proposal  SuBMrrrsD  at  a  Mebteno  in  the  Department  of  Commebce  Friday^ 

August  14, 1914. 

MABKETINQ  food  products  by  the  FABMEBS  DIBEGT  to  the  CON8X7MEB8. 

Wholesale:  (a)  Sample  salesrooms,  (6)  auction  rooms,  and  (c)  exchange,  or  pit. 

Retail:  (a)  Salesroom,  (6)  auction  room,  exchange  or  pit,  ana  (c)  street  market. 

'Wholesale:  For  the  la^r  cities  only.  Sales  in  salesrooms,  auction,  and  pits,  in 
operation  daily. 

Retail:  Small  towns,  at  stated  times  durins  the  week,  and  at  stated  hours. 

National  and  State  committee:  President  chamber  of  commerce,  mayors  of  the  three 
largest  cities  in  State,  three  members  of  leading  department  stores,  leading  carrier, 
parcel-post  man,  leading  banker,  leading  workingman,  president  of  the  coimty 
council. 

In  addition  to  the  above  there  should  be  leading  farmers,  who  should  compose  a 
majority  of  the  entire  committee. 

Subcommittees  appointed  by  the  above  for  (a)  laige  cities,  (6)  coimties,  who  shall 
appoint  subcommittees  of  the  above  for  townships. 

AU  under  the  direction  of  the  national  commission  and  the  supervision  of  the 
United  States  Department  of  Agriculture,  and  the  Department  of  Commerce,  who 
shfdl  each  provide  field  agents,  so  as  to  instruct  and  line  up. 

This  paper  that  you  have  just  read  is  part  of  the  project  that  I  am 
submitting  to  you  this  afternoon.  The  president  and  the  people  are 
complaining  about  the  undue  rise  in  prices  of  the  products  oi  the  farm ; 
for  me  undue  rise  in  the  price  of  food  products.  Well,  what  is  the 
remedy  ?  Will  it  be  to  argue  with  buyers  and  sellers  or  to  penalize 
them?  I  do  not  think  that  anything  can  be  accomplished  in  that 
way.  There  has  been  a  great  talk  and  there  is  a  great  talk  aU  over 
the  country  that  the  trusts  are  responsible  for  the^igh  prices  in  the 
cost  of  food  products,  for  the  high  cost  of  living.  Well,  there  is  but 
one  effective  way  to  fi^ht  the  trusts^  and  that  is  to  take  the  goods  that 
are  trusted  out  of  their  reach ;  that  is  the  way  to  make  the  trust  impos- 
sible, and  this  is  just  what  I  propose  under  the  plan  set  forth  and  to 
be  still  further  set  forth.    The  plan,  in  substance,  is  this: 

First.  Let  the  President  of  tne  United  States  appoint  a  national 
committee  consisting  of  (a)  the  president  of  a  chamoer  of  commerce; 
(6)  mayors  of  three  of  the  largest  cities  in  the  Union ;  (c)  three  members 
of  the  leading  mail-order  and  department  stores;  (d)  a  leading  railroad 
man;  (e)  aparcel-postman;  (/)  a  leading  banker;  (g)  a  leading  work- 
ingman; (A)  two  Congressmen;  (i)  a  Senator,  making  14  in  all,  and 
in  addition  to  these  14  let  the  President  add  15  farmers  from  va- 
rious sections  of  the  United  States.  This  committee  of  29  to  be 
the  national  committee,  who  shall  meet  and  organize  for  the  purpose 
of  having  the  food  products  in  the  various  States  in  the  Union  dis- 
tributed under  the  plan  that  shall  be  explained  further  on. 

Second.  Said  national  committee  shall  have  prescribed  power  of 
direction  of  similar  committees  to  be  appointed  by  each  of  the  gover- 
nors in  every  State  of  the  Union. 

Third.  Said  State  committees  shall  have  the  power  to  appoint 
smaller  committees  of  the  same  kind  for  (a)  the  larger  cities  in  the 
State  and  for  coimties,  and  the  county  committee  shall  have  the  right 
to  appoint  the  township  committee. 

The  national  committee  after  organization  shall  devise  a  plan  for 
the  delivery  and  sale  of  the  products,  with  plans  and  specincations 
and  details  of  sample  rooms,  auction  rooms,  exchanges,  pits,  and 
street  markets,  and  designate  how  the  products  in  township,  coxmty, 
and  State  are  to  be  synchronized  for  shipment,  for  display,  by  private 
sale  and  by  auction,  the  rules  for  selling  and  deiiveiy,  tne  terms  of 
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sale,  and  the  mode  of  procedure.  The  various  committees  appointed 
are  to  ask  the  assistance  and  cooperation  of  the  press,  the  carriers, 
the  Federal,  State,  and  coxmty  officials,  the  ministers  of  the  various 
religious  denominations,  the  various  chambers  of  commerce  and  boards 
of  trade,  the  labor  leaders,  and  the  farmers  everywhere.  The  Federal 
committee  above  stated  shall  send  copies  of  the  plans  and  details  and 
specifications  and  drawings  to  the  various  State  committees,  and  the 
Siate  committees,  after  elaborating  and  modifying  said  plans,  are  to 
send  copies  of  same  to  the  coxmty  organization  and  to  tne  township 
organizations. 

It  is  assumed  that  the  national  conmiittee  here  proposed,  if  ap- 
pointed by  the  President  of  the  United  States  for,  say  one  year's 
service,  would  find  no  trouble  to  obtain  the  service  of  high-grade  men 
for  at  least  one  year,  free  of  charge  to  the  United  States  Government. 
It  is  further  assimied  that  the  State,  county,  and  township  committees 
would  serve  that  term  free  of  charge.  This,  in  substance,  is  the  plan. 
Whilo  it  is  mor3  clumsy  than  the  plan  xmder  the  proposed  Landwirt- 
schaftsrat  it  has  this  merit  at  the  present  time;  first,  we  have  not  yet 
got  the  Landwirtschaftsrat;  second,  it  would  be  the  most  Ukely  means 
of  getting  it,  for  no  sooner  would  these  committees  start  out  in  their 
work  than  it  would  become  palpably  evident  that  a  Landwirtschafts- 
rat system  would  be  a  simpler  mode  of  doing  the  same  thing. 

In  the  European  countries  there  is  no  such  thing  as  a  trust  in  food 
products;  there  can  not  be  any  so  long  as  the  Landwirtschaftsrat  is 
there.  The  farmers  in  European  countries  do  all  the  trust  business 
themselves,  and  as  a  result  the  farmers  are  benefited  and  the  con- 
sumer Is  benefited.  Were  the  trust  system  of  food  products  carried 
on  in  Europe  as  it  is  in  the  United  States,  it  would  cause  a  state  of 
permanent  famine  there. 

The  Governments  of  Europe  would  not  tolerate  food  trusts  in  their 
coimtry  for  one  moment,  and  all  the  penalizing  and  talking  that  we 
may  do  against  trusts  in  the  United  States  will  not  amount  to  a  ''hill 
of  beans.  The  way  to  fight  the  trusts  is  to  take  the  goods  away  that 
the  trust  deals  in;  so  long  as  the  trust  can  get  hold  of  the  hogs,  of  the 
butter,  of  the  potatoes,  and  of  the  chickens,  there  will  be  hog  trusts, 
butter  trusts,  potato  trusts,  and  chicken  trusts.  Let  the  president 
start  these  committees;  let  these  committees  perform  their  work 
intelligently  and  thoroughly  and  conscientiously  and  the  trust  is 
gone  and  the  Landwirtschaftsrat  will  follow.  It  we  are  in  earnest 
about  this  matter  let  us  prove  this  eamestneas  by  the  plan  here  pro- 
posed. Nor  can  it  be  objected  to  on  the  score  of  novelty.  The  com- 
mittee may  be  new  but  the  mode  of  disposing  of  farm  products  here 
proposed  is  not  new;  it  is  in  operation  in  aunost  every  country  in 
Europe  and  why  should  it  not  be  in  operation  in  the  United  States? 
It  should  have  been  in  operation  here  long  ago.  However,  better 
late  than  never. 

Now,  to  return  to  the  committee.  Assuming  that  the  Government 
got  this  thing  started,  and  that  the  proposd  was  put  in  working 
order,  the  Government  could  then  provide  a  number  of  field  agents 
xmder  the  supervision  of  the  United  States  Department  of  Agricxutxu^e 
and  of  the  Department  of  Commerce,  whose  duty  it  would  be  to 
instruct  the  subcommittees. 

So  far  as  the  selling  is  concerned,  that  end  of  the  work  could  be 
taken  care  of  all  right  with  men  on  the  national  commission  like  Mr, 
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Wanamaker,  Mr.  Julius  Rosenwald,  of  Sears,  Roebuck  &  Co^  the 
head  man  of  Montgomery  Ward,  or  the  head  man  of  Dun  or  Brad- 
street.  With  men  of  this  character  on  the  committee  we  need  have 
no  fear  so  far  as  the  seUing  end  of  the  work  will  be  concerned. 

The  weakest  spot  in  the  carrying  out  of  this  proposal  is  the  long 
reach  of  the  trust.  The  trusts  know  that  all  the  laws  from  here  to 
the  heavens  can  not  hurt  them.  There  is  only  one  thing  that  can  hurt 
a  trust,  say  an  egg  trust — take  the  eggs  away  from  the  trust  and  the 
trust  is  gone.  And  so  all  along  the  line — take  the  things  away  from 
the  trust  that  the  trust  deals  in  and  you  are  done  with  that  trust. 

The  Assistant  Secretary.  After  you  get  a  committee  such  as 
that  proposed,  what  would  they  do  ? 

Mr.  LuBiN.  They  would  proceed  to  do  the  things  here  proposed. 
For  instance,  the  products  will  be  synchronized  all  along  the  route  of 
the  railway  and  train  service  will  take  these  products  up  and  dump 
out  designated  quantities  at  certain  sales  places.  Each  town  and 
city  wiU  have  its  auction  rooms  and  almost  every  hour  of  the  day  a 
different  Une  of  produce  will  be  offered  for  sale.  "  Then  there  will  be 
the  open-air  markets;   the  cities  and  towns  will  designate  certain 

{>ublic  squares  for  that  purpose,  when  twice  a  week,  more  or  less,  and 
or  the  aours  designated,  these  public  squares  are  converted  into 
a  market,  with  a  space  designated  for  each  seller,  and  the  rules  of 
sale  and  dehvery  are  to  be  made  public  throughout. 

Does  this  seem  new  to  yoa?  Well,  let  us  see.  Supposing  Mr. 
Armour  was  to  send  his  manager  to  Denmark  with  a  commission  to 
start  an  egg  trust  there,  and  with  a  check  book  with  a  large  amount  of 
cash  behind  it  to  buy  eggs.  Where  would  that  manager  have  to  buy 
those  eggs  in  Denmark  T  He  would  have  to  buy  them  in  the  grocery 
stores  at  retail,  for  the  wholesale  end  of  the  egg  business  in  that  country 
is  in  the  hands  of  the  farmers  themselves,  and  so  with  butter,  and  so 
with  chickens,  and  so  with  bog  products.  This  is  not  only  so  in  Den- 
mark, but  it  is  so  in  Germany,  France,  in  Austria,  in  Italy,  in  Belgium, 
in  Holland,  in  all  Europe. 

If  we  really  want  to  stop  the  high  cost  of  Uving  we  can  do  it  if  we 
want  to,  but  we  can  never  do  it  by  penalizing  the  trusts;  that  is 
nonsense.  That  may  be  a  good  way  to  talk  to  get  votes.  The  way 
to  stop  the  trusts  from  fixing  prices  on  goods  is  to  take  the  goods 
awfiy  ircm  the  trusts,  and  then  they  will  have  nothing  to  fix  prices  on. 

Mr.  Baldwin.  That  is  the  best  example  I  know  of  of  cooperative 
selling. 

Mr.  LuBiN.  Yes,  this  is  cooperative  seUing  and  if  we  are  in  earnest 
in  the  matter  of  doing,  away  with  the  high  cost  of  living,  we  can  do  it. 

Mr.  Hampton.  Excuse  me,  these  gentlemen  may  understand  you. 
Mr.  Lubin,  but  I  confess  that  I  do  not.  If  you  simply  say  go  aheaa 
with  the  case  you  have  there,  I  would  not  know  the  nrst  a,  b,  c  of  how 
to  start.  And  yet  I  know  from  this  paper  and  from  your  own  work, 
and  from  the  splendid  work  you  have  done  there  in  California  that 
there  is  a  great  oig  thing  behind  it;  but  it  is  behind  the  curtain  so  far 
as  I  am  concerned.  I  do  not  know  whether  what  I  say  is  true  with 
the  rest  of  those  here.  The  Government,  I  suppose,  has  got  to  take 
some  action  in  this  case,  whether  it  is  done  by  a  bill  in  Congress  and 
how  it  is  done,  or  whether  they  have  got  to  make  an  appropriation. 
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Mr.  LuBiN.  I  do  not  think  it  reguires  an  appropriation  at  all. 
If  the  President  appoints  this  committee  and  they  agree  to  serve,  it 
will  not  ask  for  money. 

The  Assistant  Secretary.  Yop  idea,  then,  as  I  understand  it, 
is  to  have  this  very  representative  conmiittee  or  commission  ap- 
pointed by  the  Government  some  way  ? 

Mr.  LuBiN.  Yes,  sir;  by  the  President  of  the  United  States. 

The  Assistant  Secretary.  And  then  they  become  the  medium 
through  which  the  producers  market  their  goods  on  a  really  cooper- 
ative plan  ? 

Mr.  LuBiN.  Yes;  there  is  a  measure  of  cooperation,  but  the  indi- 
vidual farmer,  if  he  so  desires,  can  bring  his  goods  to  the  salesrooms, 
to  the  auction  rooms,  or  to  the  open-air  market,  and  either  have  them 
sold  for  him  or  he  can  sell  them  nimself. 

The  Assistant  Secretary.  Whether  the  committee  or  commission 
do  this  work  for  compensation  or  not,  you  say  that  the  first  members 
would  very  likely  be  secured  for  the  glory  of  it,  without  pecuniary 
conapensation  ? 

Mr.  LuBiN.  Yes. 

The  Assistant  Secretary.  But  after  that,  whether  you  organize 
the  Landwirtschaf tsrat  or  whether  you  continue  through  the  proposed 
committee,  there  will  have  to  be  compensation  ? 

!Mr.  LuBiN.  Yes;  for  the  Landwirtschaf  tsrat  members  receive  trav- 
eling expenses,  and  clerks  or  porters  or  sales  people,  if  employed, 
would  have  to  be  paid. 

The  Assistant  Secretary:  You  could  not  expect  people  to  give 
their  time  free  of  charge  indefinitely.  But,  if  I  understand  it,  there 
will  be  some  system  by  which  voluntarily  the  producers  of  the 
coimtry  would  work  through  this  channel. 

Mr.  LuBiN.  Yes. 

The  Assistant  Secretary.  Realizing  that  in  that  way  they 
could  reach  the  consumer  and  get  a  fair  price  for  their  commodity, 
and  that  the  consumer  would  only  be  paymg  a  fair  price  ? 

Mr.  LuBiN.  Yes;  that  is  it. 

The  Assistant  Secretary.  You  simply  cut  off  all  the  middle- 
men? 

Mr.  LuBiN.  Yes;  there  would  be  no  middlemen  at  all.  There 
would  be  the  producers  of  their  products  and  employees. 

The  Assistant  Secretary.  Is  that  the  way  you  imderstand  it, 
Mr.  Hampton? 

Mr.  Hampton.  Yes,  sir;  that  is  the  way  I  understand  it  now. 

The  Assistant  Secretary.  I  think,  Mr.  Hampton,  you  could 
give  us  some  idea  on  the  subject  from  your  own  standpoint. 

Mr.  Hampton.  Well,  this  was  brought  right  to  me  to-day.  I 
understand  this  thing  mainlv  because  I  have  heard  the  paper  that 
Ml.  Lubin  submitted  here  before.  But  this  municipal  marketing 
idea  is  a  thing  very  attractive  to  me,  and  it  occurs  to  me  that  if  we 
endeavor  to  arrange  matters  so  that  the  small,  ordinary,  every-day 
farmer,  scattered  all  through  the  East,  could  give  an  abimdant  meat 
supply  we  would  have  to  have  free  markets  and  cooperative  slaugh- 
terhouses, and  thus  make  the  farmer  absolutely  independent  of  the 
trust,  and  my  mind  has  worked  along  the  idea  of  these  independent 
cooperative  things  that  would  gradually  be  coordinated  into  a  regu- 
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lar,  definite,  harmonious  whole,  in  which  the  larger  cooperation 
coiild  make  itself  manifest  along  these  larger  lines  that  Mr.  Lubin 
has  suggested. 

The  Assistant  Seceetaby.  In  the  case  of  commodities,  Mr. 
Lubin,  that  must  imdergo  some  change  between  the  original  pro- 
ducer and  the  final  consumer,  like  meats,  for  instance;  what  is  your 
plan? 

Mr.  Lubin.  The  farmers  can  do  all  that.  That  is  all  done  by  the 
farmers  in  Germany,  from  hogs  to  ham  and  bacon  and  lard,  and 
from  farmer  direct  to  the  consumer.  In  Denmark,  for  instance,  every 
egg  is  stamped  with  the  date,  etc.,  and  not  merely  do  the  farmers 
handle  the  products  in  their  own  market,  but  the  Danish  farmers 
handle  the  products  even  in  London.  I  would  suggest,  Mr.  Chair- 
man, that  you  question  some  of  the  gentlemen  who  are  present.  Per- 
haps that  will  help  to  bring  out  tlie  idea. 

The  Assistant  Seobetary.  Do  you  not  want  to  ask  some  ques- 
tions, gentlemen,  with  regard  to  this  scheme,  or  express  your  opimon  ? 
We  would  be  glad  to  hear  what  ycu  think  of  it. 

Mr.  MoBE.  Would  this  be  in  competition  with  the  present  middle- 
men? 

Mr.  Lubin.  Adopt  the  plan  here  proposed  and  there  wiU  be  no 
middlemen. 

Mr.  MoBE.  You  are  supposed  to  substitute  this  at  once  for  the 
present  channels? 

Mr.  Lubin.  It  will  not  do  it  the  first  day,  but  it  will  do  so  gradu- 
ally.   In  the  end  it  will  keep  the  middleman  out  completely. 

The  Assistant  Secbetaby.  What  wiU  be  vour  method  of  getting 
rid  of  the  middleman?  Supposing  he  wanted  to  remain  in  business; 
did  not  want  to  be  ousted  ? 

Mr.  Lubin.  He  could  be  employed  by  the  fanners. 

The  Assistant  Secbetaby.  You  could  not  compel  him  to,  unless 
there  was  some  legislation. 

Mr.  Lubin.  There  would  be  no  necessity  for  any  legislation.  If 
the  middleman  could  not  get  the  goods  which  makes  hun  a  middle- 
man it  would  do  away  with  him  as  middleman  for  that  kind  of  goods. 
Remove  the  goods  from  the  reach  of  the  middleman  and  it  sattles 
the  whole  proposition.  They  haven't  got  them  in  Europe,  and  they 
do  not  need  them  here. 

Mr.  BUmpton.  a  department  storekeeper  is  a  middleman. 

Mr.  Lubin.  So  he  is,  but  he  need  not  suffer  through  this.  The  aid 
that  he  will  give  to  this  work  will  make  him  sell  more  neckties,  shoes, 
shirts,  and  hats,  and  dry  goods. 

Mr.  Hampton.  Then  it  would  be  only  the  food  products  that  this 
would  apply  to  ? 

Mr.  Lubin.  Yes. 

Mr.  Hampton.  But  is  not  all  this  rather  a  paternalistic  idea  than  a 
democratic  one  ? 

Mr.  Lubin.  Why  ? 

Mr.  Hampton.  Would  it  not  reduce  the  farmers  simply  to  sitting  back 
in  their  chaira  and  seeing  some  of  these  big  experience  men  plan  and 
do  the  work  for  them  instead  of  making  it  a  real  cooperative  scheme  ? 
Here  is  a  scheme  in  skeleton,  which  Mr.  Wanamaker  or  Mr.  Rosen- 
wald  and  other  big  operators  are  to  put  in  operation  and  organize 
without  any  detaU  of  tne  plan  until  it  has  been  developed  and  become 
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kiiDwn  to  the  mass  of  the  people,  the  producers  and  consumers,  the 
producers^  realizing  that  they  will  be  in  the  hands  of  beneficent 
people,  will  come  to  these  exchanges  and  bring  their  produce;  and, 
naturally,  of  course,  if  you  establish  markets,  it  does  not  take  long 
for  a  consumer  to  reaUze  that  he  can  get  those  things  there  cheaper. 
That  side  of  it  is  a  simple  problem,  but  it  seems  to  be  a  much  more 
complex  problem  to  get  this  thinff  organized,  with  the  producers 
havmg  their  produce  flowing  into  these  pits  and  exchanges  that  are 
organized  abnost  and  I  should  say,  in  this  phoenix,  built-up-in-a- 
niffht  kind  of  way. 

Mr.  LuBiN.  Well,  it  seems  built  up  in  a  night,  but  in  the  first  place 

?rou  should  bear  in  mind  that  the  majority  of  this  committee  are 
armers. 

Mr.  Hampton.  Of  CDurse,  I  am  interested  in  the  farmers  but  I  have 
never  yet  been  able  to  see  that  we  can  move  with  lightning  speed  in 
any  such  organization.  It  is  one  of  our  greatest  struggles  to  make  a 
success  of  our  various  cooperative  enterprises. 

Mr.  LuBiN.  That  is  exactly  it,  and  I  am  glad  you  brought  this 
point  up.  In  the  first  place,  you  inferred  that  these  great  department 
store  merchants  on  the  committee  would  pretty  soon  take  hold  of 
things  and  swing  this  poor,  innocent,  slow-going  farmer  along,  and 
that  he  would  have,  willy -nilly,  to  go  along;  that  he  would  be  the 
tail  to  th3  kite.  I  want  to  answer  that  by  saying  that  the  farmer 
would  not  have  to  be  the  tail  to  th?  kite,  because  he  would  be  the 
majority  of  the  committee.  If,  for  instance,  there  were  15  others  on 
the  committee,  one  a  carrier,  one  a  banker,  one  a  merchant,  etc., 
there  would  all  the  time  be  18  farmers  solid.  So  it  could  not  be  that 
the  poor  farmers  would  innocently  ride  into  this  proposition,  for  the 
reason  that  the  farmers  would  be  in  the  majority  on  the  committee. 
Now  to  answer  the  other  half  of  your  proposition,  that  th^  poor 
farmers  go  slow,  etc. :  Of  course,  he  is  slow.     Whoever  said  that  he  was 

Juick  ?  He  is  not  in  a  line  of  business  where  he  is  goirn^  to  get  quick, 
►ut  these  other  men,  especially  th^  great  merchants,  thev  are  quick; 
they  know  how  to  sell  goods ;  you  do  not  need  to  teach  them  how  to 
sell.  They  have  got  it  at  the  ends  of  their  fingers.  Now  th?n,  in  this 
committeo  you  are  uniting  the  slowest  end  of  the  line,  the  conserva- 
tive, the  farmer,  with  th?  fellow  who  knows  how  to  do  things  quickly; 
when  you  gt  t  a  combination  of  that  kind  you  have  got  very  nearly  as 
good  a  machine  as  the  Landwirtschaftsrat  proposition  would  be, 
and  probably  for  the  start,  even  better.  But,  of  course,  this  committee 
worK  could  not  be  carried  on  free  of  charge  for  an  indefinite  period, 
and  to  continue  a  commission  ot  the  kina  that  I  speak  of  under  a 
salaiy  would  be  a  very  expensive  job;  but  it  would  not  be  at  all 
necessary,  for  no  sooner  would  this  committee  be  at  work  and  whip 
the  plan  in  shape  than  it  would  be  followed  soon  with  a  Land- 
wirtschaftsrat. 

The  Assistant  Secretary.  Is  it  your  idea  to  have  an  organiza- 
tion of  that  kind  in  each  State  ? 

Mr.  LuBiN.  Yes. 

The  Assistant  Secretary.  You  would  make  the  State  the  unit? 

Mr.  LuBiN.  Yes  •  the  State  would  be  the  unit.  There  Avould  be  first 
of  all  the  national  commission  appointed  by  the  President  of  the 
United  States,  and  then  the  State  commission,  most  likely  to  be  ap- 
pointed by  the  governors  of  each  State;  then  the  State  commission 

Digitized  by  VjOOQ  IC 


MABKETING  OF  FABM   PBODUCTS.  15 

would  appoint  the  county  commission,  and  the  county  conmiission 
would  appoint  the  township  commission.  Besides  these  commissions 
there  would  be  the  field  agents,  the  interstate  factors,  under  the 
Department  of  Commerce  and  under  the  Department  of  Agriculture, 
ana  perhaps  under  the  Interstate  Commerce  Commission. 

The  Assistant  Secretary.  How  is  that  done  in  Germany? 

Mr.  LuBiN.  It  is  not  done.  There,  it  is  the  Landwirtschaftsrat 
which  begins  with  township,  then  county,  then  State,  then  Province, 
and  then  up  to  the  Nation. 

The  Assistant  Secretary.  Yes;  but  how  are  the  individuals  of 
that  oi^anization  selected  ? 

Mr.  LuBiN.  By  votes. 

The  Assistant  Secretary.  On  the  progressive  system  of  repre- 
sentation ? 

Mr.  LuBiN.  Representation,  yea;  as  it  is  here. 

Mr.  More.  Do  they  undertake  any  of  the  marketing  ? 

Mr.  LuBiN.  They  do  the  whole  thing.  They  attend  to  the  farmers' 
business.  The  national  commission  of  72  men  do  what  I  am  proposing 
here  that  the  commission  should  do. 

Mr.  Hampton.  Those  72  men  in  Germany  are  allowed  to  do  the 
marketing  of  farm  products  what  the  Federal  Reserve  Board  will  do 
here  with  banks  ? 

Mr.  LuBiN.  To  some  extent,  yes;  only  that  the  Federal  Reserve 
Board  is  an  oflScial  body,  whereas  in  Germany  it  is  semiofficial. 

Mr.  More.  Would  the  national  commission  you  propose  take 
California  oranges  and  put  them  in  the  New  York  market? 

Mr.  LuBiN.  No;  they  would  say  how  this  is  to  be  done.  The 
commission  of  72  men  in  Germany,  the  Landwirtschaftsrat,  do  not 
actually  take  a  lot  of  eggs  in  a  basket  and  run  to  town  with  them 
and  sell  them.    They  simply  direct. 

Mr.  More.  Then  you  have  got  to  build  up  a  system  of  middlemen 
under  them  to  take  the  place  of  the  ones  we  have  aow  ? 

Mr.  LuBiN.  No;  there  is  no  need  of  that,  for  the  helpers  in  this 
work  are  employees;  they  are  not  middlemen.  This  does  away  with 
the  middleman  and  therefore  does  away  with  the  trust. 

The  Assistant  Secretary.  How  are  they  compensated,  by  salary 
or  commission  ? 

Mr.  LuBiN.  You  mean  the  national  commission  ? 

The  Assistant  Secretary.  No;  the  men  that  do  the  actual  work. 

Mr.  LuBiN.  Oh,  they  are  employees  and  it  depends  on  the  by-laws 
of  the  association  or  upon  contracts  made  by  individuals. 

The  Assistant  Secretary.  Don't  you  want  to  ask  any  questions, 
gentlemen  ?  It  is  a  good  thing  to  get  a  very  complete  understanding 
of  this. 

Mr.  LuBiN.  I  should  Uke,  Mr.  Chairman,  to  ask  the  gentlemen 
present  for  any  criticism  on  the  matter  here  presented,  as  this  sub- 
ject is  not  foreign  to  their  business. 

Mr.  HmscH.  Is  there  an  official  from  the  Bureau  of  Markets  of  the 
Agricultural  Department  here  ?  That  seems  properly  to  come  under 
their  province. 

The  Assistant  Secretary.  There  is  a  representative,  is  there  not  ? 

Mr.  More.  Yes,  sir. 

Mr.  White.  Yes,  sir. 
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The  Assistant  Secretary.  Would  you  be  kind  enough  to  tell  us 
how  this  impresses  you  ?    Perhaps  it  is  not  a  new  thing  to  you. 

Mr.  White.  My  work  of  hanoling  the  office  of  markets  is  along 
transportation  lines. 

The  Assistant  Secretary.  Has  any  plan  of  this  kind  been 
brought  to  your  notice  before  t 

Mr.  White.  Not  to  my  knowledge;  it  may  have  been  discussed  in 
other  divisions  in  the  office  of  markets. 

The  Assistant  Secretary.  Does  it  look  practical  to  you  ? 

Mr.  White.  I  do  not  know  that  I  fully  understand  it. 

The  Assistant  Secretary.  That  is  one  reason  why  I  wanted  to 
have  you  ask  Mr.  Lubin  questions,  if  it  is  not  perfectly  clear. 

Mr.  Lubin.  I  will  be  willing  to  answer  any  question  that  I  am 
able,  if  you  will  ask  me. 

Mr.  White.  Those  employees  under  this  body  of  72  men  (Land- 
wirschaftsrat)  that  you  speak  of,  are  they  also  producers,  or  are  thej 
merely  employees  of  those  72  in  handling  the  machinery  of  distri- 
bution ? 

Mr.  Lubin.  It  would  be  mainly  the  employees  of  the  township 
organizations  that  would  do  the  work. 

Mr.  More.  Producers'  organizations  ? 

Mr.  Lubin.  Producers'  organizations,  yes;  and  of  individual  pro- 
ducers independent  of  organizations.  It  would  not  be  necessary  for 
a  man  to  be  a  member  of  a  cooperative  organization  in  order  for  him 
to  be  permitted  space,  say,  in  the  open-air  market,  in  the  auction 
room  or  other  sales  facilities.  The  oy-laws  to  provide  that  such 
individuals  receive  the  same  advantage  that  are  given  to  members 
of  cooperative  associations.  The  modes  of  procedure  in  eadi  State 
would  be  designated,  the  larger  body 

Mr.  White  (interposing).  The  State  body? 

Mr.  Lubin.  Yes;  the  State  commission  would  have  the  power  to 
appoint  the  county  commission  and  the  county  commission  that  of 
the  township.  Let  us  say  that  the  township  committee  is  in  session, 
in  addition  to  the  national  and  State  regulations  which  they  received: 
thev  adopt  their  own  special  by-laws  not  in  conflict  witn  national 
and  State  regulations  which  thev  have  received,  and  then  proceed 
to  carrv  on  the  business  for  whicti  they  have  been  appointed. 

Mr.  Zimmerman.  In  other  words,  the  national  commission  will  be 
in  the  nature  of  a  clearing  house  ? 

Mr.  Lubin.  Yes;  that  is  right. 

Mr.  Zimmerman.  It  will  take  care  of  the  situation  where  three 
carloads  of  peaches  are  sent  to  a  city  where  there  ought  to  be  one, 
and  one  where  there  ought  to  be  three. 

Mr.  Lubin.  Yes;  in  a  measure.  While  the  main  work  of  direction 
will  be  in  the  hands  of  the  national  commission  and  the  State  com- 
missions, the  principal  labor  and  carrying  on  the  practical  work  of 
distribution  will  be  in  the  hands  of  the  smaller  bodies — the  county 
and  township  committees. 

Mr.  Zimmerman.  It  will  result  in  the  acme  of  cooperation — ^is 
that  it  t 

Mr.  Lubin.  Yes.  Without  all  this  organization,  and  it  may  take 
26  years  before  the  farmer  gets  cooperation.  With  this  proposal  in 
working  order  he  arrives  at  cooperation  right  away. 

Mr.  MORE.  If  he  accepts  it  I 
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Mr.  LuBiN.  But  he  will  not  be  able  to  help  himself  by  accepting'  it 
if  it  will  pay  him  better  than  imder  the  present  conditions. 

Mr.  MoBE.  It  would  take  a  bimch  of  money  to  finance  it. 

Mr.  LuBiN.  No;  it  would  not. 

Mr.  More.  For  instance,  on  your  New  York  market.  I  was  there 
one  Monday  morning  recently  and  on  one  dock  were  about  350  car- 
loads unloading  and  they  were  sold  and  hauled  away  in  the  course  of 
three  or  four  hours.  The  freight  had  to  be  paid  on  all  of  that  and  in 
order  to  sell  it,  of  course,  a  great  number  of  salesmen  went  to  a  large 
number  of  jobbers.  They  took  it  to  their  houses,  resold  it  to  the 
retailer 

Mr.  LuBiN.  Sold  what  ? 

Mr.  MoBE.  Cabbages,  onions,  canteloupes,  oranges,  potatoes,  cu- 
cumbers, lemons,  etc. 

Mr.  Hampton.  Farm  products  t 

Mr.  More.  Farm  produce. 

Mr.  LuBiN.  What  was  it  all  done  by — an  organization  ? 

Mr.  More.  No;  this  was  on  the  Pennsylyania  docks  in  New  York 
City.  That  was  merely  one  morning's  receipts  on  one  dock,  to  feed 
New  York  City.  The  freight  on  that,  of  course,  was  a  great  deal, 
and  all  the  machinery  to  handle  that. 

Mr.  LuBiK.  I  do  not  think  there  is  any  need  to  worry  on  that  score. 
Take  it  in  the  instance  of  California  fruits,  two  train  loads  are  sold  in 
a  couple  of  hours  and  so  with  Florida  fruits. 

Mr.  More.  California  and  Florida  fruits  are  a  given  quality  and 
almost  national  standards.  When  you  get  to  vegetables  and  produce, 
on  which  the  standards  are  not  so  established,  it  makes  it  more 
difficult. 

Mr.  LuBiN.  Not  necessarily.  There  is  no  greater  difficulty  in 
buying  or  selling  potatoes  than  there  is  fruits,  in  fact,  not  so  much. 
You  can  sell  potatoes  lust  as  well  as  you  can  grapes. 

Mr.  HiRSCH.  Mr.  Luoin,  who  do  you  think  would  eventually  benefit 
under  this  system  that  you  propose  ? 

Mr.  LuBiN.  The  farmer  and  the  pubUc. 

Mr.  WfflTE.  Under  your  State  organization,  the  State  body  would 
control  the  distribution  and  the  marketing  of  all  the  products  of  the 
SUtet 

Mr.  LuBiN.  No,  no;  thev  would  not. 

Mr.  Whtte.  They  would  direct  it  ? 

Mr.  LuBiN.  There  mav  be  any  number  of  farmers  that  would  saj 
"I  won't  join  the  union,'^'  or  ''I  prefer  to  sell  to  the  trust."  There  is 
perfect  liberty  for  every  producer  and  every  consumer. 

Mr.  White.  That  is  the  question  that  I  was  just  going  to  ask. 
Wherein  would  machinery  of  that  kind  and  an  organization  of  that 
kind  be  any  more  efficient  than,  for  instance,  your  exchanges  of 
to-day  in  handling  the  orange  crop  of  California  f 

Mr.  LuBiN.  Well,  if  the  orange  crop  is  already  being  taken  care  of, 
that  settles  the  matter  so  far  as  oranges  are  concerned.  But  we  want 
to  do  all  this  with  potatoes,  with  chickens,  with  meat  products,  with 
butter,  with  eggs,  with  cheese,  and  a  thousand  and  one  different  farm 
products.  ITie  handling  of  California  and  Florida  fruits  through  the 
exchanges  have  been  brought  up.  It  undoubtedly  is  a  great  improve- 
ment over  the  former  system  of  handling  the  fruits  of  Caliiomia, 
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through  the  Porter  Co.  and  the  Earl  Co.  on  the  one  hand  and  the 
raihoad  company  on  the  other.  These  three  exerted  a  decidedly 
deteriorating  influence  on  what  is  now  the  primary  industry  of  the 
State  of  Cahfomia,  and  besides  that  the  older  system  deprived  mil- 
lions of  people  throughout  the  United  States  from  the  privilege  of 
enjoying  California  fruits,  and  at  last  Mr.  Huntington  was  convinced 
that  that  kind  of  a  pohcy  was  ruinous  to  his  rauway.  He  became 
convinced  that  the  real  integrity  of  a  railroad  share  was  centered  in 
the  earning  power  of  the  farmers  on  each  side  of  the  railway  track, 
and  tie  conversion  of  Mr.  Huntington  to  this  idea  helped  to  emanci- 
pate the  fruit  industry  of  Cahfornia  from  the  oppressive  thraldom  of 
the  trusts. 

But  yet  not  altogether  so,  for  the  fruit  exchanges  lacked  the  cash 
money  to  carry  on  their  work  to  the  best  advantage.  Whenever  the 
Landschaf t  system  of  rural  credits  will  be  in  operation,  when  the  pro- 
ducers will  be  able  to  get  money  at  from  3,  SJ,  and  4  per  cent  a  year, 
as  the  farmers  in  Germany  do,  then  they  wUl  be  able  to  handle  the 
fruit  interest  under  the  exchanges  very  much  better  than  they  can 
to-day. 

Mr.  HiRSCH.  Would  the  system  that  you  propose  work  on  perish- 
able commodities  such  as  canteloupes  and  tomatoes? 

Mr.  LuBiN.  Yes. 

Mr.  HiRSCH.  I  know  a  community  down  in  Delaware  where  they 
raise  a  lot  of  tomatoes.  When  the  tomatoes  are  first  brought  to  this 
country  thev  bring  25  cents,  but  there  is  a  rush,  and  they  ripen  all 
at  once,  and  then  they  go  down  to  8  cents.  Those  that  haven't  got 
a  contract  at  8  cents  can't  get  6;  they  can't  get  a  contract  at  all. 
What  are  you  going  to  do  with  those  tomatoes,  ripening  all  at  the 
same  time  ? 

Mr.  LuBiN.  Please  observe,  if  you  could  give  every  tomato  and 
cantaloupe  a  new  intelUgence  when  they  would  begin  to  talk  to  the 
farmer  they  would  say  to  the  farmer,  *'Why,  you  dam  fool,  what  are 
you  sending  me  to  that  market  for?  Don't  you  know  that  it  is 
glutted ?  Have  a  Uttle  horse  sense;  send  me  right  over  there,  please; 
there's  where  I  should  go."  And  if  the  tomato  and  cantaloupe  could 
talk  to  the  railroad  they  would  say,  **Wliy  are  you  backing  and  for- 
warding to  and  fro  ana  wasting  time  for  a  few  stray  boxes  ?  Why 
don't  you  arrange  affairs  so  that  there  is  no  loss  of  time  in  having  us 
gathered  together  and  put  on  the  train?" 

Mr.  HiRSCH.  I  can  see  that  in  regard  to  the  melon,  but  I  can  not 
in  regard  to  the  tomato,  because  the  tomato  is  canned  for  the  next 
winter  season. 

Mr.  LuBiN.  So  the  producer  cans  them  ? 

Mr.  HiRSCH.  Yes;  they  have  to  be  canned.  You  can  not  use  all 
those  tomatoes  at  that  time. 

Mr.  LuBiN.  Very  good;  but  there  is  a  market  for  canned  goods  as 
well  as  for  uncanned;  but,  first  of  all,  let  us  consider  what  I  was 
talking  about.  If  those  products  could  get  up  and  talk  horse  sense 
to  the  farmer,  and  if  the  ranrer  would  obey  the  tomatoes,  the  canta- 
loupes, the  carrots,  it  would  then  be  all  right;  but  as  we  can  not 
expect  vegetables  to  think  and  to  talk,  where,  then,  is  the  remedy? 
This:  That  man  has  got  to  do  the  thinking  and  the  talking;  that's 
why  he  is  a  man.  But  if  a  man  is  too  lazy  to  do  that,  then  ne  is  no 
diflferent  from  the  poor  Indian,  for  he  is  hardly  yet  civilized;  is  too 
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stupid,  too  indolent,  and  too  unintelligent  to  understand,  and  so 
other  intelligences  will  have  to  do  thin^ng  for  him.  For  instance, 
President  Kipley  of  the  Santa  Fe  Railway,  about  four  or  five  months 
ago,  devised  a  system  that  rebukes  every  farmer  out  there,  and  what 
President  Kipley  devised  should  really  have  been  devised  by  the 
farm.ers  along  the  road.  "Have  your  things  ready  and  we  will  come 
along  and  pick  them  up  for  the  market,  and  you  will  see  to  the  mar- 
kQtin^  of  them.''  See  the  amount  of  ingenuity,  skill,  and  thought  that 
is  put  into  machine  and  hand  labor  in  the  weaving  of  a  yard  of  cloth, 
the  price  of  which  may  be  less  than  10  cents;  and  3  the  farmer  put  the 
same  amount  of  thought  in  his  work,  not  merely  in  production,  but  in 
distribution,  would  not  that  ingenuity,  skUL  and  thought  pay  a 
dividend  ?    It  certainly  would,  and  a  large  dividend,  too. 

But  are  we  to  infer  from  all  of  this  that  the  farmers  in  Germany 
and  in  other  European  countries  are  so  very  much  more  intelligent 
than  are  the  American  farmers?  By  no  means.  The  European 
farmer  is  not  any  more  intelligent  than  the  farmer  in  the  United 
States;  in  fact  he  is  a  great  deaf  less  intelligent,  but  it  happens  to  be 
the  fashion  in  Eiuropean  countries  for  the  tninking  men  to  think  and 
to  devise  wayB  which  shall  be  effective  in  promoting  the  best  eco- 
nomic interests  of  the  farmers,  partly  for  the  farmers'  sake  and 
partly  for  the  consumers'  sake.  If  the  densely  populated  countries 
of  Europe  were  to  permit  the  food  product  of  those  countries  to 
drift  into  the  hands  of  trusts,  to  be  manipulated  by  trusts,  it  would 
create  a  state  of  perpetual  famine  and  starvation  in  those  European 
countries.  It  would  soon  create  revolutionary  uprisings,  and  it  is, 
perhaps,  for  this  reason  that  the  wisest  minds  of  Europe  are  guiding 
the  farmer  along  the  path  he  should  travel. 

Mr.  HiRSCH.  Don't  you  think  that  it  is  easier  to  put  it  in  operation 
there  on  account  of  the  thickly  settled  communities,  with  small  area 
to  be  covered,  and  density  of  the  population  ? 

Mr.  LuBiN.  I  do  not  think  you  have  hit  the  point  by  this  postulate. 

Mr.  HiBSCH.  Possibly  not. 

Mr.  LuBiN.  For  this  reason.  The  European  countries  are  at  the 
same  time  the  most  thickly  settled  and  tne  most  thinly  settled  in 
the  world.     You  have  the  two  kinds.    You  have  the  farmer  in  Euro- 

f)ean  countries,  with  his  quarter  and  half  of  an  acre  or  one  acre  of 
and,  and  he  is  quite  some  sort  of  a  nabob  with  five  acres.  But,  then, 
you  have  also  got  the  farmers  that  have  10,000,  20,000,  and  50,000 
acres  of  land. 

Mr.  HiRsoH.  Oh,  yes.  I  was  referring  to  the  population  itself, 
where  you  market  the  stuff;  the  density  of  population  in  cities. 

Mr.  LuBiN.  You  mean  the  eating — the  consuming  people  ? 

Mr.  HmscH.  Yes. 

Mr.  LuBiN.  Surely  we  have  enough  of  these.  There  are  perhaps  no 
consumers  in  the  whole  world  that  afford  a  better  demand  than  those 
of  the  United  States. 

Mr.  Hersoh.  But  we  have  got  a  long  distance  to  carry. 

Mr.  LuBiN.  Why  ? 

Mr.  HmscH.  Certain  fruits  and  vegetables  have  to  go  long  distances. 

Mr.  LuBiN.  It  seems  to  me  that  in  reaUty  we  have  snorter  dis- 
tances because  we  have  more  railways.  And  in  addition  to  thb 
we  are  not  hampered  by  tariff  restrictions,  as  they  are  in  Europe. 

Mr.  HmscH.  That  is  what  I  wanted  to  find  out. 


Digitized  by  VjOOQ  IC 


20  MABKETING  OF  FABM  PRODUCTS. 


r; 


Mr.  LxTBiN.  One  advantage  that  they  have  got  which  we  have  not 

>t  is  good  roads.    We  ought  to  have  good  roads,  but  of  railways 

do  not  think  there  is  any  other  country  in  the  world  that  exceeds 
this  country  in  density. 

The  Assistant  Sbcrbtabt.  Mr.  White,  did  you  get  a  satisfactory 
answer  to  your  question  t 

Mr.  Whttb.  I  do  not  know  that  I  fuUv  understand  the  scheme  yet. 

Mr.  LuBiN.  What  part  don't  you  understand  ? 

Mr.  White.  As  I  gatliered  at  first,  this  was  to  supplant  all  selling 
organizations  that  we  have  in  existence,  but  Mr.  Lubin  has  explained 
that  it  was  not  to  take  the  place  of  any  present  efficient  organization. 

Mr.  Lubin.  No;  it  is  to  oe  purely  voluntary. 

Mr.  HmscH.  There  are  cooperative  creameries  aroimd  the  country, 
but  all  farmers  do  not  belong  to  them. 

Mr.  Lubin.  Certainly.  The  presumption  is  that  the  mode  here 
proposed  would  afford  real  economic  advantages.  At  the  present  time 
there  is  no  systematic  method  of  synchronizing  the  products  or  of 
hours  of  disposing  of  them.  Hence,  and  aps^  from  any  undue 
profits  to  the  trusts  or  middlemen,  there  is  a  great  economic  waste 
which  the  proposed  project  would  obviate.  Let  us  take  the  economic 
improvements  in  storekeeping,  for  instance,  of  the  present  day,  from 
what  it  was  50  years  ago.  Fifty  years  ago  there  were  lumbering 
wooden  shutters  to  put  on  the  show  windows  every  night.  After 
tiiat  came  the  rolling  iron  shutters,  and  now  th^e  are  no  shutters 
at  all. 

And  then  take  the  hours.  Some  of  the  stores  opened  at  6  o'clock 
in  the  morning  and  the  better  class  at  7.  The  closing  hour  was 
9.30  to  10  o'clock  at  night,  but  at  the  present  time  stores  open  at 
8  o'clock  and  close  at  5.  In  former  times  the  proprietor  deemed  it 
his  duty  to  teach  his  sales  people  how  to  become  skillful  liars.    At  the 

E resent  time  the  salesman  that  utters  a  lie  is  dismissed  in  disgrace. 
Q  former  times  it  took  hours  of  bargaining  and  beating  down,  and 
threats  to  leave  the  shop,  and  oftentimes  downright  insults  in  the 
attempt  to  do  buying  or  selling.  But  to-day  the  price  is  marked 
plainly,  and  that  ends  all  bickering.  And  all  those  things  and  many 
more  in  place  of  ruining  the  busmess  of  storekeeping,  has  in  fact 
built  it  up  so  that  some  of  the  great  retail  business  houses  now  do 
business  by  the  million  that  was  in  olden  times  done  by  the  thousand. 
And  so  with  the  business  of  farming.  It  should  improve  on  the  same 
lines,  in  order  to  entitle  it  to  the  credit  of  living  in  the  twentieth 
century.  If  all  the  economic  phases  would  be  introduced  into  the 
business  of  farming  that  would  apply  to  it  as  was  done  in  store- 
keeping,  the  farmer  would  make  very  much  more  money  than  he  has 
ever  made  in  the  history  of  his  calhn^,  and  at  the  same  time  work 
his  hands  perhaps  half  the  time  that  they  work  to-day,  and  at  very 
much  greater  pay.  and  with  very  much  greater  comfort.  And  is  not 
all  this  worth  while  trying  for?  However,  once  let  the  advantage  be 
made  evident  and  there  will  be  no  necessity  for  argument. 

Mr.  Hampton.  If  I  understand  your  scheme,  it  is  to  convei^e  the 
feelings  of  the  consumer  and  the  farmer  to  the  present  status  of  the 
high  cost  of  living;  to  converge  their  thoughts  toward  the  proposed 
markets — ^the  open  markets — -nree  from  present  conditions  and  taking 
the  producer,  with  his  unsatisfactory  selling  prices,  and  converging 
his  tnoughts  along  the  lines  of  cooperation,  so  as  to  get  larger  profits; 
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and  simply,  by  the  O.  K.;  as  you  may  say,  of  the  Goyemment,  the  su- 
pervision 01  the  Government,  be  enabled  to  bring  these  things  together 
to  a  harmonious  system  of  commerce,  selling  pits  or  exchanges,  and 
markets  to  which  the  consumer  can  come  and  buy  these  thmgs;  is 
that  it? 

Mr.  LuBiN.  I  want  to  answer  your  question,  perhaps  a  little  diflfeiv 
ently  from  what  you  expect ;  but  I  think  it  will  answer  it  all  right.  If 
an  attempt  were  made  to  realize  my  proposal  by  the  people,  say,  of 
Sacramento  Coxmty,  it  might  take  them  10  years  before  thev  would 
xmderstand  what  they  were  driving  at.  There  would  have  to  be  a  few 
heroic  pioneers  there  who  would  about  work  themselves  to  death,  and 
they  would  be  likely  to  be  gray  haired  before  they  could  succeed  in 
doing  something  in  a  couple  of  villages  in  that  county.  But  take  it  in 
the  case  of  the  proposed  plan — the  appointment  by  the  United  States 
Government— bv  the  President  of  the  United  States — of  the  national 
conmiission.  The  recognized  merit  of  the  men  appointed,  the  pub- 
licity that  this  would  engender  not  merely  in  Sacramento  County 
[hesitating];  and  can  you  give  me  any  counties  in  Connecticut? 

The  Assistant  Seckbtaky.  Litchfield. 

Mr.  LuBiN.  Yes,  Litchfield  and  Sacramento;  in  every  county,  in 
every  State,  and  in  every  State  in  the  Union,  and  beyond  the  border 
into  Canada,  and  the  press,  and  the  people,  would  inmiediatelj  say, 
''The  United  States  has  got  a  great  proposition  up.  What  is  up? 
Why,  thejr  have  something  like  this.  And  then  Tom,  Dick,  and 
Harry  begin  reading,  and  fliey  say,  "I  wonder  how  that  is  goine  to 
affect  the  trust?  What  do  you  tmnk,  Mary  Ann?''  He  is  talking 
to  his  wife,  to  his  aunt,  or  to  his  cousin,  or  to  his  neighbors.  And 
it  can  be  reasonably  expected  when  this  marketing  machinery  is  set 
up  it  will  set  the  whole  country  going;  it  is  a  new  thing;  its  publicity 
is  so  widespread  and  the  sympathy  for  its  success  is  so  strong  that 
it  succeeds  with  a  rush,  and  it  becomes  a  flow  without  ebb.  And 
were  you  to  try  to  do  all  this  with  a  little  local  committee,  by  itself 
and  for  itself,  you  would  have  to  wait  a  long  time  before  anything 
that  is  here  thought  of  would  be  realized. 

Mr.  HmscH.  Who  buys  the  contents  of  those  litUe  markets,  the 
consumers  ? 

Mr.  LuBiN.  Certainly. 

Mr.  HiRSCH.  What  are  they  going  to  do  with  the  oversupply  ? 
There  is  boimd  to  be  an  oversupply. 

Mr.  LuBiN.  Well,  if  he  eats  too  much  he  will  have  to  take  medicine. 

Mr.  HiRSOH.  Oh,  if  he  eats  too  much;  but  if  he  raises  too  much 
for  the  market? 

Mr.  LuBiN.  But,  my  dear  sir,  you  have  got  the  United  States  to 
supply. 

Mr.  HmscH.  That  is  it;  and  then  you  will  have  to  ship  it  out;  it 
will  have  to  be  shipped  to  some  other  place. 

Mr.  LuBiN.  Certamly.  Here  is  a  consumer  that  wants  breakfast 
and  wants  1  cantaloupe,  and  if  you  bring  him  15  cantaloupes  you 
have  14  too  many. 

Mr.  HiRSOH.  Exactly;  that  is  what  I  wanted  to  bring  out. 

Mr.  LuBiN.  But  that  does  not  mean  that  you  must  bring  in  15 
cantaloupes  when  only  1  is  needed.  Cooperation  will  teU  when 
and  where  the  1  cantaloupe  is  to  be  brougnt  and  when  and  where 
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the  15  cantaloupes  are  to  be  brought,  and  you  will  not  have  a  whole 
bunch  lying  around  doing  no  good. 

Mr.  HiRSCH.  They  are  just  as  good  there  as  on  the  vines  if  they 
are  ready  to  bring  in. 

Mr.LuBiN.  In  cooperation  the  14  cantaloupes  will  find  their  way — 
let  me  give  this  illustration:  In  California  we  have  a  ciurious  tribe  of 
Indians  called  Flatheads.  They  are  not  flattening  their  heads  any 
more,  but  if  you  read  the  Encyclopedia  Britannica  articles,  you  will 
find  that  originally  they  had  a  board  or  stone  which  they  fastened 
on  the  foreheads  of  the  children,  and  the  child  that  had  the  most 
retreating  forehead  was  deemed  the  prettiest.  Now,  the  women  of 
that  tribe  of  Indians  have  no  such  things  as  combs  and  brushes,  and 
so  an  accumulation  of  minerals,  vegetables,  and  animals  regularly 
occurs  in  their  hair,  and  when  this  becomes  unbearably  troublesome 
they  go  down  to  the  creek  and  smear  their  heads  full  of  what  is  com- 
monly called  *'dobee,"  the  kind  of  earth  that  they  make  the  adobe 
buildmgs  out  of,  and  when  this  **dobee''  dries  it  is  hard  as  a  stone, 
but  when  it  is  wet  it  is  like  molasses.  After  smearing  their  heads 
with  this  **dobee,"  they  sit  in  the  sim  and  by  and  by  it  becomes  as 
impervious  to  air  as  a  glazed  pot.  And  so,  when  they  think  the 
animals  are  all  dead  they  go  down  to  the  creek  again  and  wash  off 
the  **dobee"  and  then  they  are  clean  for  quite  awhile. 

Well,  that  is  about  the  way  that  we  are  marketing  our  products 
at  the  present  time.  Now,  the  European  way  of  marketing  is,  as  it 
were,  to  use  a  comb  and  brush;  all  is  regrulated  and  with  design. 

Mr.  HiBSCH.  What  I  am  trying  to  bring  out  is  this — that  if  your 
scheme  works  it  will  have  to  be  on  a  limited  number  of  products. 
You  can  not  take  all  the  products  indiscriminately  and  work  this 
thing  because  you  have  not  the  time.  You  can  not  find  out  the 
market  for  canteloupes  because  the  canteloupes  are  going  to  rot  the 
next  day.  Tomatoes  are  the  same  way  and  the  other  perishable 
staples. 

Mr.  LuBiN.  The  same  kind  of  a  story  was  probably  told  the  man 
who  first  thought  of  the  department-store  idea.  How  will  one  man 
know  how  to  buy  stoves  and  eyeglasses,  and  women's  hats,  and  slop 
buckets,  and  opera  cloaks?  There  is  not  a  product  that  is  worth 
anything  but  what  it  has  some  ultimate  market.  But  how  can  a 
producer  know  when,  where,  and  how  to  find  it?  And  even  if  he 
could,  it  would  not  pay  him  unless  he  was  accompanied  by  the 

Eroducts  of  a  great  many  others  with  the  same  end  in  view  that  he 
as.  What  is  known  about  these  ultimate  markets?  Little  or 
nothing  by  the  farmer.  Just  a  very  little  by  the  commission  mer- 
chant; a  little  more  yet  by  the  wholesale  dealer,  and  almost  all  that 
is  to  be  known  by  the  trust.  Now,  in  cooperation,  you  bring  all  that 
knowledge  together;  you  coordinate  the  knowledge  of  each  and  every 
one,  and  presently  you  know  how  much,  when,  and  where  to  send 
that  which  is  perishable  and  that  which  is  not.  Through  cooperation 
we  have  got  the  best  intelligence.  If  there  are  60  producers  in  the 
cooperation  you  can  get  the  best  knowledge  of  the  50.  Besides  that, 
through  this  you  can  get  the  best  knowledge  of  your  carrier  and  the 
best  mowledge  of  the  consumer.  You,  therefore,  through  coopera- 
tion, have  the  best  knowledge  in  place  of  having  no  knowledge  at  all. 
Mr.  HiRSCH.  The  average  city  person  goes  along  the  country  road 
and  sees  a  lot  of  tomatoes  rotting  on  the  vines;  also  cantaloupes, 
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and  he  will  sajr,  '*  Why  don't  you  pick  them? "  The  reason  that  the 
man  did  not  pick  those  is  that  he  did  not  have  enough  to  take  to 
market  that  day.    He  just  had  to  let  them  stay  there. 

Mr.  LuBiN.  What  does  that  man  know  of  marketing  ? 

Mr.  HmscH.  He  did  not  have  enough;  he  could  not  afford  to  make 
the  trip. 

Mr.  LuBm.  Supposing  he  made  tho  trip.  What  would  he  have 
known  of  the  market? 

Mr.  HiRscH.  He  would  not  know  anything. 

Mr.  LuBiN.  As  a  member  of  a  cooperative  body  he  would  have 
known;  but,  as  it  is,  what  is  the  market  to  him?  What  is  he  to  the 
market?  He  knows  nothing.  Now,  cooperation  brings  intelligence, 
brings  Ught.  Ask  the  farmer  in  Europe  that  stamps  the  date  on 
each  egg.  **What  do  you  do  that  for?"  **Well,"  he  says.  *'you  can 
see  the  date  on  that;  vou  can  see  how  old  the  egg  is."  ^'But,  sup- 
posing you  lied?"  *'0h,  we  don't  dare  he.  It  would  do  a  great 
mjury  to  the  business  of  Denmark."  Or,  again,  ask  him,  **  Where 
do  these  go?"  And  he  will  be  able  to  tell  you  everv  step;  but  ^e 
producer  that  sells  to  the  trust  buyer — what  would  taat  man  know? 
What  would  a  hundred  of  them  know,  what  would  a  thousand  of 
them  know,  what  would  ten  thousand  of  them  know?  So  far  as 
commercial  knowledge  is  concerned,  knowledge  of  the  best  markets, 
they  know  little  or  nothing.  Such  producers  are  as  those  in  an  in- 
yacied  city.  They  are  in  the  same  position  as  the  tobacco  growers  are 
in  the  paper  that  I  handed  you.  lliese  tobacco  growers  are  hemmed 
around  by  the  Dukes,  the  Lorillards,  and  the  ** regie"  buyers  of 
European  Government  monopolies.  What  power  have  these  pro- 
ducers inside  that  mighty  circle?  Absolutely  none.  All  that  sudi 
a  tobacco  producer  knows  is  that  he  has  got  to  brin^  his  bunches  of 
tobacco  down  to  that  place  and  put  it  on  that  shelf  or  this  table. 
What  then  ?  That's  all.  That  is  his  ultimate  market.  All  the  other 
knowledge  is  known  to  the  trust,  and  the  trust  pays  itself  well  for 
that  knowledge.  Why  shouldn't  it?  There  is  no  sin  in  running  a 
trust.  If  there  is  any  sin  at  all,  it  is  in  the  stupidity  of  the  producer 
that  makj^s  the  trust  possible. 

Let  this  producer  learn  to  break  through  this  invading  ring,  the 
encirclinj^  nng  of  the  trust,  which  is  choking  the  life  out  of  him.    We 

{>ut  out  &es  by  taking  away  the  oxygen,  ren  the  seller  around  by  a 
ew  buyers  and  you  cnoke  all  commercial  knowledge  away  from  hmi. 
The  trust  has  Knowledge;  the  producer,  without  cooperation,  has 
no  knowledge.  He  can  get  the  knowledge  of  the  trust  if  he  does  the 
same  thing  that  the  trust  is  doin^,  and  then  there  will  not  be  any 
trust;  but  if  we  expect  that  putting  something  in  the  papers  to  the 
effect  that  some  trust  men  are  to  benave  themselves  or  they  will  get 
"penalized";  if  we  think  this  kind  of  tactics  is  going  to  straighten 
out  the  whole  proposition,  then,  of  course,  we  will  be  greatly  mistaken. 
"  It  is  to  laugh,"  said  the  man  in  the  play,  and  it  does  not  take  a  great 
depth  of  imagination  for  us  to  perceive  the  broad  grin  on  the  counte- 
nance of  the  trust  magnate  as  a  result  of  this  threat.  Of  course,  from  a 
political  point  of  view,  it  may  do  some  vote  fetching.  When  Mary 
Ann  says  to  Tom,  '*See  this  in  the  paper,  Tom;   the  Grovemment  is 

Oto  put  all  them  trust  fellows  in  jail.     What  do  you  think  of 
"     But  if  Tom  has  got  any  horse  sense  he  would  be  likely  to  say, 
"  You  and  I,  Mary  Ann,  will  never  live  long  enough  to  see  any  of  them 
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trust  fellows  in  jail  for  charging  high  prices."    And  now,  Mr.  Chair- 
man, I  am  done  with  my  statement. 

The  Assistant  Secretary.  I  would  like,  Mr.  Lubin,  to  state  very 
briefly  the  impression  this  has  all  made  on  my  mind,  and  have  you 
correct  me  in  any  misconception  I  mav  have.  You  have  alludea  to 
your  own  connection  with  tne  fruit  industry  of  California.  I  take  it 
that  you  want  us  to  regard  that  as  a  sort  oi  object  lesson  in  coopera- 
tive selling  which,  in  vour  opinion,  might,  with  suitable  variations,  be 
applied  to  all  kinds  of  food  products  raised  by  farmers  ? 

Mr.  Lubin.  No. 

The  Assistant  Secretary.  But  the  general  principle  of  that 
cooperative  selling  could  be  applied,  with  certain  modifications,  to 
other  farm  products  ? 

Mr.  Lubin.  No.  I  would  try  to  correct  that  statement  by  this, 
that  the  California  fruit  industry  labor  was,  after  all,  a  crude 
attempt.  My  proposal  here  is  to  copv  the  much  more  perfected 
system  in  operation  in  Europe.  The  California  fruit  proposition  is 
still  in  a  crude  shape;  it  has  not  yet  been  perfected. 

The  Assistant  Secretary.  I  did  not  mean  to  be  understood  as 
saying  that  you  considered  that  to  be  ideal,  but  that  a  measure  of 
cooperation  had  been  secured  there  that  has  brought  about  far  better 
results  in  California  than  the  old  system  of  selling  fruits. 

Mr.  Lubin.  Yes. 

The  Assistant  Secretary.  Or  the  present  system  of  marketing 
farm  products  aU  over  the  country  ? 

Mr.  Lubin.  Yes. 
^  The  Assistant  Secretary.  Now,  in  answer  to  some  of  the  ques- 
tions that  have  been  asked  you  with  regard  to  the  glutting  of  markets, 
oversupply  in  some  particular  localities,  and  that  sort  of  thing,  my 
understanding  is  that  your  position  is  that  greater  intelligence,  a 
more  complete  knowleaee  of  what  is  wanted  in  various  localities, 
would  be  secured  through  this  method  of  cooperation  than  is  being 
secured  under  the  present  system;  in  fact,  that  practically  no  intelli- 
gence is  being  exercised  imder  the  present  system. 

Mr.  Lubin.  That  is  right;  except  by  the  trust. 

The  Assistant  Secretary.  I  Imow ;  I  mean  by  the  producers  them- 
selves. 

Mr.  Lubin.  Yes,  by  the  producers  themselves. 

The  Assistant  Secretary.  And  that  under  the  system  that  you 
propose,  produce  would  only  be  sent,  in  the  main  to  where  they  were 
needed.  I  do  not  understand  you  to  claim  that  there  might  not  be 
some  comparatively  small  mistakes,  just  as  the  trust  right  now  make 
mistakes. 

Mr.  Lubin.  Exactly. 

The  Assistant  Secretary.  But  that  a  reasonably  high  degree  of 
intelligence  and  discrimination  would  be  made  in  the  selection  of 
markets. 

Mr.  Lubin.  Yes. 

The  Assistant  Secretary.  And  then  with  reference  to  the  trust. 
I  understand  your  position  to  be  that  practically  the  producer  would 
be  his  own  trust. 

Mr.  Lubin.  Yes. 

The  Assistant  Secretary.  He  would  then  have  a  degree  of  intel- 
ligence and  discrimination  brought  to  bear  upon  the  marketing  of 
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his  produce  that  the  trusts  brin^  to  bear  upon  the  marketing  of  some 
other  person's  produce;  that  with  the  profits  of  the  trust,  which  is 
now  supposed  to  be  imreasonably  lai^e,  with  a  very  small  compen- 
sation— ^madequate,  most  of  the  farmers  think — to  the  producers, 
and  a  very  exorbitant  price  from  the  standpoint  of  the  consumer, 
that  he  pays  for  the  products,  the  trust  between  the  two  is  getting 
rich  very  fast,  and  your  idea  is  that  both  the  producer  and  consumer 
would  bSe  greatly  benefited  by  this  method. 

Mr.  LuBiN.  Correct. 

The  Assistant  Seorbtart.  And  the  producers  would  come  in 
voluntarily,  because  it  would  be  to  their  interest  to  do  so  f 

Mr.  LuBiN.  Yes. 

The  Assistant  Secretary.  You  are  proceeding  upon  the  theory 
that  self-interest  is  the  strongest  motive  power  that  you  can  apply? 

Mr.  LuBiN.  That  is  right. 

The  Assistant  Secretary.  And  that  both  the  producer  and  the 
purchaser  would  have  a  strong  self-interest  in  this  arrangement, and 
that  that  would  practicaUy  secure  an  almost  universal  adoption  of 
this  method  when  it  was  tnoroughlv  understood  and  put  in  practice, 
because  it  would  pay  them  both  to  do  it  that  way  rather  than  through 
the  methods  that  are  now  in  vogue.    Is  not  that  true  ? 

Mr.  LuBiN.  I  want  to  state,  }£r.  Chairman,  that  if  I  had  your  power 
of  expression  I  would  have  made  greater  headway  that  1  have.  A 
great  deal  of  my  poking  around  in  trvin^  to  make  this  matter  clear 
to  this  meeting  is  because  while  I  feel  this  question  very  keenly  and 
clearly,  you  seem  to  be  able  to  set  it  forth  very  plainly.  You  are  now 
explaining  what  I  am  trying  to  get  at.  Now  we  can  understand  what 
is  Defore  us.    I  wish  you  could  continue  in  just  the  same  way. 

The  Assistant  Secretary.  I  don't  know  what  you  want  of  me, 
Mr.  Lubin.     [Laughter.] 

Mr.  Lubin.  I  want  you  to  say  what  I  wanted  to  say. 

The  Assistant  Secretary.  It  is  perfectly  evident  that  you  are 
after  something. 

Mr.  Lubin.  Certainly  I  was  after  something.  I  came  here  to  ex- 
plain; I  thought  I  did  explain,  but  nobody  seemed  to  understand 
what  I  said  except  you.  It  therefore  seems  that  you  can  make  what 
I  want  to  say  clearer  to  those  present  than  I  can  and  I  consider  that 
a  rare  gift. 

The  Assistant  Secretary.  Well,  I  am  trying  to  tell  you  the 
impression  it  made  upon  me,  because  it  was  a  new  subject,  and,  in 
fact,  I  must  confess  my  ignorance  in  which  this  is  being  done  in 
Europe.  You  have  been  studying  it,  and  I  am  very  glad,  indeed, 
to  learn  about  it.  I  suppose  that  there  are  opportunities  for  read- 
ing about  it  and  studying  it,  but  it  certainly  nas  not  fallen  to  my 
lot  to  run  across  any  description  imtil  I  listened  to  yours;  and  I 
dare  say  that  I  absorb  more  by  this  kind  of  conversation  with  a 
person  who  has  been  right  there  and  witnessed  it  than  I  would  from 
reading  about  it. 

I  do  not  see,  gentlemen,  anything  absurd  or  impracticable  about 
that,  do  you?    Don't  you  think  it  could  be  worked  out? 

Mr.  HmscH.  There  would  be  a  world  of  detail  to  be  taken  up. 

The  Assistant  Secretary.  We  have  asked  Mr.  Lubin  a  lot  of 
questions  that  he  has  not  answered  to  our  entire  satisfaction  in  con- 
nection with  these  details;  but  the  real  point,  as  I  understand  it,  is 
S  D--6S-2— vol  29 24 
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this:  That  if  we  understand  the  general  principle,  and  we  are  work- 
ing toward  a  particular  end,  and  oring  to  bear  upon  these  questions 
of  detail  our  own  intelligence,  we  will  work  out  a  plan. 

It  may  not  be  exactly  the  plan  that  he  has  in  his  mind,  or  that 
is  in  vogue  in  Europe.  It  may  be  that  conditions  here  would  de- 
mand some  changes  m  these  plans;  that  the  disposition  of  our  people 
is  such  that  something  different  would  be  required;  but  that  is  for 
us  to  figure  out,  so  far  as  the  details  are  concerned.  Is  not  that  your 
idea,  Mr.  Lubin  ?  You  do  not  pretend  to  tell  us  just  how  every 
little  part  of  this  ought  to  be  done;  your  idea  is  just  to  give  the 
general  plan  and  have  us  work  out  the  details  ? 

Mr.  Lubin.  Yes:  in  fact,  I  have  the  details  of  the  cooperative 
institutions  here,  ii  you  want  to  use  them,  and  as  for  the  questions 
I  have  not  answered,  I  will  be  pleased  to  have  them  restated,  just 
what  those  questions  were. 

The  Assistant  Secretary.  Is  it  not  possible  that  some  of  them 
would  not  apply  in  this  country? 

Mr.  Lubin.  Yes;  perhaps  some. 

The  Assistant  Secretary.  You  might  need  material  variations 
from  that  plan. 

Mr.  Lubin.  The  heart  of  the  question  is  this,  Which  could  do  the 
work  more  intelligently,  the  farmer  or  the  trust,  the  individual  farmer 
who  handles  some  miscellaneous  farm  products  which  he  produces 
or  the  trust  that  handles  thousands  and  hundreds  of  thousands  and 
millions  of  dollars'  worth  of  these  products  ?  Who  is  the  better  mer- 
chant of  the  two^  the  farmer  who  operates  40  acres  of  land  or  the 
trust  man?  Which  do  you  think  is  the  better  business  man  of  the 
two  ? 

The  Assistant  Secretary.  I  should  say  that  if  you  would  examine 
their  respective  bank  accounts  that  would  answer  the  question 
correctly. 

Mr.  Lubin.  Well,  which  ?  Which  of  the  two  is  the  better  business 
man? 

The  Assistant  Secretary.  I  should  say  that  the  man  who  is 
manipulating  the  trust,  purely  from  the  business  standpoint;  the 
one  who  shows  ability. 

Mr.  Lubin.  Yes;  you  are  right;  there  is  no  question  about  it; 
there  is  no  comparison. 

The  Assistant  Secretary.  He  is  the  one  who  also  makes  the 
money. 

Mr.  Lubin.  Of  course  he  does;  but  now  let  us  go  one  step  further. 
Which  is  the  more  intelligent?  The  trust  man  in  the  United  States 
or  the  cooperation  in  Europe?  Let  us  say  the  Danish  cooperation 
that  handles  the  butter  and  eggs. 

The  Assistant  Secretary,  rossibly  there  might  not  be  any  very 
great  difference.    I  do  not  know. 

Mr.  Lubin.  Well,  right  here  you  must  give  credit  to  the  Danish 
organization,  rather  than  to  the  trust,  for  this  reason:  The  trust  has 
much  more  intelligence  than  the  common,  ordinary  farmer  has  here — 
the  unorganized  farmer.  His  intellieonce  is  limited,  however,  to  the 
information  that  he  receives  from  the  heads  of  his  department  that 
he  comes  in  contact  with  and  the  merchants  that  he  comes  in  contact 
with.  But  with  the  European  trust  which,  in  fact,  is  the  farmers' 
trust,  if  there  be  600  farmers  in  that  group  you  have  got  the  intelli- 
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^ence  of  every  one  of  those  500  farmers  bunched  mto  one  organiza- 
tion, and  you  have  got  a  better,  dearer  intelligence  than  the  trust 
has.  Though  the  trust  man  may  be  a  sharper  man  himself,  as  an 
individual,  yet  collectively  the  little  bit  of  information  that  this 
dumsy,  slow  farmer  can  give  here,  and  another  littie  bit  of  informa- 
tion there,  and  when  all  this  is  accumulated  together,  it  makes  a 
coherent  working  intelligence  that  is  much  keener  than  the  trust  has 
here.  So  you  have  the  highest  intelligence  in  the  German  coopera- 
tion or  in  the  Danish  cooperation,  on  the  one  hand,  and  the  next 
highest,  the  trust  in  the  United  States,  and  finally  the  poorest  com- 
mercial intelligence  at  all,  the  unorganized  American  farmer,  and  if 
we  follow  the  path  that  logic  would  lead  us,  we  are  compelled  to  come 
to  the  conclusion  that  with  organization  the  American  farmer  will 
lead,  as  the  most  intelligent,  economic  entity  in  all  the  world. 

The  Assistant  Seobetaby.  Now,  Mr.  Lubin.  I  would  like  to  ask 
you  a  question  which  I  think  is  very  practical.  What  should  this 
department  do — or  any  department  of  the  Government — to  bring 
about  this  better  condition?  What  practical  steps  do  you  think 
ought  to  be  taken  ? 

Sir.  Lubin.  Well,  I  would  suggest  the  following:  The  statements 
of  the  President  have  gone  forward  to  the  people  of  the  United  States. 
I  refer  to  the  statements  on  the  high  cost  of  Uving.  It  is  a  sober 
statement  and  is  likely  to  arrest  the  attention  of  sober  people  of  this 
country.  The  statement  of  the  President  has  created  curiosity;  the 
curiosity  of  the  farmer,  the  curiosity  of  the  trust,  and  the  curiosity 
of  the  people  everywhere.  The  question  is  pertinent  enough,  but 
what  will  it  all  amount  to  ?  Of  course,  it  will  wake  up  the  poor,  rich 
trust  men ;  they  will  rub  their  eyes  and  say,  *'  What  is  the  matter  with 
the  President,  what  is  he  up  to,"  and  some  of  the  trust  fellows  will 

SVe  the  President  the  old  cry  that  used  to  be  given  for  Hanna  *'  What's 
le  matter  with  Hanna?''  ''Oh,  he's  all  right,"  and  some  of  the 
other  trust  men  will  begin  to  feel  a  little  uneasy.  Is  there  going  to  be 
a  fight?  Oh,  no;  for  if  this  proposal  is  adopted  there  is  to  be  no 
fight  with  the  trust  at  all.  For  in  short  ord!er  there  won't  be  any 
trust,  for  the  farmer  is  going  to  take  this  trust  job  himself  and  report 
promptlv  at  the  ''old  stand,"  all  ready  for  busmess. 

The  Assistant  Seobetaby.  You  have  explained  very  clearly  how 
interest  might  be  stirred  up,  but  I  do  not  quite  understand  the  differ- 
ent steps  to  be  taken  before  making  any  announcement  to  the  public. 
Is  it  your  idea  that  the  department  should  get  into  communication 
with  the  people  who  are  to  compose  the  commission  ? 

Mr.  Lubin.  Perhaps,  yes.  But  you  understand  that  the  com- 
mission in  accordance  with  the  proposal  is  to  be  appointed  by  the 
President  of  the  United  States. 

The  Assistant  Seobetaby.  And  that  we  should  select  them  ? 

Mr.  Lubin.  There  can  be  no  objection  to  that,  but  of  course  the 
appointment  of  the  commission  is  to  be  done  by  the  President  of  the 
ifnited  States. 

The  Assistant  Seobetaby.  Well,  at  present  there  is  no  authority 
to  do  anything  along  this  hne,  and  it  would  be  entirely  outside  of  any 
direct  legislation. 

Mr.  Lubin.  I  hardly  think  there  is  any  need  for  any  direct  legisla- 
tion. A  joint  resolution  of  Congress  could  be  passed,  authorizing  the 
President  to  make  the  appointments,  and  I  feel  sure  that  were  such  a 
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resolution  offered  to  Congress  that  they  would  push  everything  aside 
and  most  likely  pass  a  resolution  within  24  or  48  hours.  It  would 
seem  to  me  that  such  a  resolution  would  give  the  President  all  the 
power  necessary. 

But,  from  what  we  read  in  the  papers,  it  would  seem  that  even  a 
resolution  would  be  unnecessary,  lor  it  was  either  the  President  or 
somebodyin  the  House  who  said,  *' We  must  take  the  law  into  our  own 
hands.  We  have  ^ot  to  do  it."  If  I  am  not  mistaken  that  was 
given  out  by  your  chief,  the  Secretary.  And  so  earnest  was  he  in  his 
statement  tnat  though  staid  and  dignified  as  he  is,  you  may  remem- 
ber, he  used  a  swear  word  in  that  connection.  So  one  way  or  another 
I  think  the  President  of  the  United  States  can  have  all  the  authority 
necessary  for  the  appointment  of  a  national  commission. 

The  Assistant  Secretary.  So  far  as  the  Department  of  Com- 
merce is  concerned,  how  do  we  reach  out  into  tne  various  States? 
Or  is  it  your  idea  that  we  should  restrict  our  efforts  to  some  particular 
part  of  the  country? 

Mr.  LuBiN.  This  proposal  should  be  made  operative  throughout 
the  United  States,  but  m  a  manner  to  avoid  any  clash  between  the 
national  authority  and  the  State  authority. 

The  Assistant  Secretary.  That  is  a  verjr  important  matter. 

Mr.  LuBiN.  It  would  seem  to  me  that  if  this  matter  were  taken  up 
seriously  a  way  would  be  found  to  avoid  all  clashing  of  authority. 

The  Assistant  Secretary.  That  is  the  point. 

Mr.  LuBiN.  The  President  and  his  advisors,  of  course,  know  the 
law  much  better  than  I  do.  The  points  we  are  here  raising  do  not 
come  up  imder  the  German  system. 

The  Assistant  Secretary.  No;  they  have  not  the  same  organiza- 
tion in  the  lower  units  that  we  have. 

Mr.  LuBiN.  The  question  we  are  here  considering  would,  of  course, 
not  come  imder  the  landwirschaf tsrat,  but  as  the  proposal  is  but  a 
temporary  substitute  for  the  Landwirtschaf tsrat,  anticipating  it,  there 
shomd  be  no  great  difficulty  in  adjusting  this  point  in  a  satisfactory 
manner. 

Before  dismissing  this  phase  of  the  question  it  would  probably 
not  be  deemed  out  of  order  to  consider  just  how  much  of  the  organizing 
labors  of  this  project  is  to  be  turned  over  by  the  President  to  the 
Department  of  Commerce,  and  how  much  of  it  to  the  Department  of 
Agricultm'e.  I  presume  the  commercial  end  of  the  question  would 
probablv  go  to  the  Department  of  Commerce. 

The  Assistant  Secretary.  Yes.  Now,  that  is  one  of  the  points 
that  the  Department  of  Agricultm-e  has  riven  a  great  deal  of 
attention  to,  nas  it  not,  Mr.  White  ?  Is  not  tnat  regarded  as  within 
their  functions,  rather  than  ours  ? 

Mr.  White.  The  entire  office  of  markets  is  devoted  to  that  question. 

Mr.  LuBiN.  Then,  it  ou^ht  to  come  under  that. 

Mr.  White.  And  one  of  its  activiti«3  is  along  the  line  of  cooperative 
organization  for  marketing  and  distributing  products. 

Mr.  LuBiN.  Well,  why  did  the  President  in  his  talk  point  to  the 
Department  of  Commerce,  seemingly  referring  this  Question  of  the 
him  cost  of  living  to  this  department  ?    Did  you  reaa  the  article  ? 

Mr.  White.  I  saw  the  article;  yes. 

The  Assistant  Secretary.  The  Secretary  of  this  department,  in 
his  letter  to  the  Attorney  General^  I  am  quite  certain,  referred  to  the 
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Department  of  Agriculture  as  being  perhaps  the  proper  one  to  make 
that  investigation,  but  at  the  same  time  he  offered  to  do  anything 
that  we  comd  do  from  this  department.  We  have  agents  now  in 
seven  diflFerent  large  cities,  and  we  have  communicated  with  them 
and  asked  them  to  state  to  us  as  soon  as  possible  the  conditions  exist- 
ing in  those  cities,  and  the  causes  for  those  conditions,  merely  as  they 
are  able  to  ascertain  them,  with  a  view  of  adding  to  our  stock  of 
information  and  giving  us  something  to  work  on. 

But,  of  course,  we  do  not  split  hairs  with  regard  to  what  particular 
part  of  the  Government  should  take  up  useful  work  of  this  kind.  If 
it  is  useful,  we  want  to  do  it;  and  especially  between  Agriculture  and 
Commerce.  We  have  a  committee  that  is  made  up  from  both 
departments,  that  is  making  a  great  effort  to  arrange  our  work  so 
that  neither  department  wilTduplicate  the  work  of  the  other,  so  that 
whatever  is  planned  by  one  department  will  be  understood  by  the 
other,  and  one  department  can  take  advantage  of  the  work  being 
done  by  the  other.  That,  I  think,  is  somethmg  that  ought  to  be 
carried  out  more  generally  through  all  the  departments  tnan  it  is; 
I  think  a  great  deal  of  money  womd  be  saved.  Don't  you  think  so, 
Mr.  White? 

Mr.  White.  Undoubtedly. 

The  Assistant  Secretary.  And  I  think  that  will  be  done  some 
day.  But  the  point  I  was  tiring  to  get  at  was  not  so  much  as  to 
whether  the  Department  of  Commerce  or  the  Department  of  Agri- 
culture should  take  this  up,  but  as  to  what  practical  steps  should  be 
taken  by  any  department  of  the  Government  to  bring  this  matter 
before  the  people  of  the  coimtry  so  that  it  would  be  generally  taken 
up  and  put  through  in  a  good,  practical  way,  and  so  that  they  could 
get  benefits  from  it. 

Mr.  LuBiN.  Well,  I  would  suggest  that  the  very  first  thing  that 
could  be  taken  up  is,  that  the  Secretaries  should  meet  with  yourself 
and  seme  representative  of  the  Department  of  Agriculture  and  go 
over  what  is  in  that  paper,  and  in  this  presentation,  and  come  to 
some  tentative  conclusions  en  the  subject,  and  then  present  those 
conclusions  to  the  President. 

The  Assistant  Secretary.  Mr.  Hampton,  is  there  a  prejudice 
among  the  farmers  in  Pennsylvania,  as  far  as  you  know,  against  the 
cooperative  system  ? 

Mr.  HAitfPTON.  No ;  there  is  a  decided  feeling  strongly  in  favor  of  it. 

The  Assistant  Secretary.  Have  not  many  of  them  been  failures  ? 

Mr.  More.  Thousands. 

Mr.  Hampton.  Oh,  yes,  but  these  failures  were  lai^ely  caused  by 
defective  or  ineffective  modes  of  procedure.  The  cooperative  develop- 
ment, even  in  Pennsylvania,  is  much  more  widespread  than  people 
know  who  have  not  studied  it.  Of  course,  the  gentlemen  m  the 
department  can  tell  more  about  it,  because  when  we  come  to  gather 
our  figures  we  go  to  these  central  bureaus  for  our  information.  But 
you  mow  that  up  to  the  present  time  cooperative  buying  in  the 
granges  is  more  highly  developed  than  cooperative  selling.    But  this 

Sroposal,  if  properly  placed  before  the  people,  will  unquestionably 
evelop  cooperative  selling  as  it  has  never  been  developed  before. 
The  Assistant  Secretary.  I  suppose  so. 
^  Mr.  Hampton.  And  the  cooperative  selling  is  engaging  their  atten- 
tion at  the  present  time,  and  the  farmers  are  watehiag  the  depart- 
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ment  in  its  Bureau  of  Markets,  not  bothering  them  very  much,  but 
watching  them  with  a  good  deal  of  interest;  somewhat  with  a  micro- 
scope and  somewhat  with  a  telescope. 

Mr.  LuBiN.  Mr.  Chairman  and  gentlemen,  before  this  session  is 
closed  I  wish  to  add  the  following  observation: 

Substantially  the  matter  stands  thus:  Let  us  say  that  it  is  a  ques- 
tion of  the  economic  distribution  of  potatoes,  chickens,  eggs,  butter, 
meats,  cheese,  vegetables,  fruits — in  a  word,  food  products,  or  even 
more,  farm  products.  ^Who  can  do  this  to  the  best  advantage  of  the 
farmer  and  the  consumer  ?  Is  it  the  farmer  or  is  it  the  trust  ?  There 
is  no  question  in  my  mind,  and  I  think  I  am  justified  in  saying  nor  is 
there  any  question  in  your  mind,  that  imder  present  conditions  the 
trust  can  do  this  very  much  better  than  the  farmer.  Why  ?  Because 
the  trust  is  a  highly  skilled  and  powerful  organization,  whereas  the 
farmers  are  a  number  of  heterogeneous  units,  unskilled  in  the  art  of 
business.  But  all  this  will  be  changed  when  once  the  farmers  are 
intelligently  and  effectively  organized.  When  this  will  be  done  tJtie 
farmer  will  then  become  a  far  more  effective,  economic  factor  than  the 
trust  has  been,  is,  or  can  be. 

It  must  necessarily  follow  that  an  economic  movement  of  this  kind, 
if  promoted  along  rational  lines,  would  soon  manifest  its  utility.  It 
would  then  not  merely  serve  a  transient  purpose,  but  become  per- 
manent. 

And  this  permanency  would  not  merely  prove  of  value  as  an  eco- 
nomic factor;  it  would  also  prove  of  the  highest  value  in  strengthening 
tiie  life  of  the  Nation,  and  tnus  become  an  mtegral  part  in  the  politick 
life  of  this  Nation. 

It  must  also  be  borne  in  mind  that  the  justness  of  coo]>erative 
movement  would  strengthen  the  poUtical  life  of  this  Nation;  the  per- 
sistence of  the  trust  must  tend  to  weaken  it.  What  has  just  been 
said  is  true  or  it  is  false.  If  it  is  fabe  there  is  an  end  to  the  matter, 
but  how  is  it  if  it  is  true  f  Can  we  afford  to  fold  our  arms  and  pas- 
sively permit  the  onward  march  of  the  deteriorating  factors  wnich 
must  sap  the  life  and  vigor  of  this  Republic? 

If  the  trust  is  to  persist  in  spite  of  the  fact  that  what  has  here  been 
said  is  well  known,  then  it  will  persist  because  evil  influences  are 
alread]^  so  strongly  intrenched  in  our  midst  as  to  make  their  eradi- 
cation impossible.  If  that  were  the  case  it  would  be  a  great  misfor- 
tune, a  misfortune  not  alone  to  this  Republic,  but  a  misfortune  to 
the  world,  for  as  this  Republic  progresses  onward  it  forces  the  world 
onward ;  as  it  retreats  from  the  light,  so  the  shades  of  darkness  thicken, 
not  merely  here,  but  throughout  the  world. 

Like  the  Romans  in  the  time  of  Augustus  Csesar,  we  point  with 
pride  to  the  splendid  progress  that  we  nave  made,  and  in  all  depart- 
ments that  go  to  make  up  the  sum  total  of  civilization.  And  last, 
but  by  no  means  least,  we  point,  like  the  Romans  of  old,  to  our  splen- 
did cities.  We  boast  of  our  marble  palaces,  of  our  skyscrapers,  and 
their  luxurious  furnishings,  and  we  forget  that  when  Rome  seemed 
to  blaze  with  splendor,  ^en  she  seemed  strong  and  beautiful  and 
mighty,  that  she  had  tnen  been  '' weighed  in  the  balance  and  found 
wanting.''  And  so  Rome  perished.  And  what  killed  Rome  (and  the 
lesson  IS  a  solemn  Warning)  t  it  was  the  trusts  that  killed  Rome;  it 
was  the  trust  that  choked  the  life  out  of  her  independent  landowning 
farmer,  that  drove  him  from  his  farm  a  dependent  beggar  to  Rome. 
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And  how  does  the  matter  stand  in  this  Republic  in  this  twentieth 
century,  in  this  year  1914?  We  find  in  the  United  States  Census 
record  tnat  37  per  cent  of  all  the  farming  lands  in  these  United  States 
are  now  worked  by  renters;  that  16  per  cent  of  those  renters  were 
evolved  during  the  past  10  years.  A  few  more  such  decades,  a  few 
more  16  per  cent  renters  added  to  the  present  renters,  and  this  mighty 
Republic  will  have  perished. 

And  if  there  be  truth  in  what  is  herein  set  forth — and  who  can  say 
that  it  is  not  the  truth — ^it  must  necessarily  follow  that  the  life  and 
perpetuity  of  this  RepubUc  is  dependent  primarily  upon  obedience 
to  the  law,  ** A  just  weight  and  a  just  measure  shall  ve  nave."  While 
the  fla^  is  merely  a  symbol,  the  ^^just  weight  and  tne  just  measure" 
is  a  redity.  And  how  feeble  do  our  modem  economists  appear  when 
measured  alongside  of  those  mighty  heroes,  the  propnets  of  the 
Bible.  The  summary  of  all  their  preaching  was  'Hhe  just  weight 
and  the  just  measure."  In  obedience  to  this  sacred  injunction  we 
are  pronused,  '^Thy  will  be  done  on  earth  as  it  is  in  heaven." 

Is  it  then  a  small  matter,  this,  the  upbuilding  of  the  cooperative 
institutions  throughout  the  United  States — institutions  which  shall 
replace  inequity  m  exchange  by  equity?  And  is  this  a  question 
wmch  concerns  merely  the  farmers  of  the  land?  Does  it  not  con- 
cern all  the  people,  and  in  every  State  in  the  Union? 

The  Assistant  Secretary.  I  think  all  of  us  are  very  much  obliged^ 
to  Mr.  Lubin  for  giving  us  such  good  ideas. 


OBSEBVATIONS    AND    COMMEISTTS    CONCEBlTIira    THE    MODE 
OF  MABKETING  TOBACCO. 

THE  RESTRICTED  LOCAL  MARKET   VERSUS  EXTENDED  OPEN  BiARKETS. 

Commenting  on  the  points  dealt  with  in  my  letter  to  Dr.  True, 
chairman  of  the  committee  on  the  International  Institute  of  Agri- 
culture, United  States  Department  of  Agriculture,  on  the  tobacco 
question  of  March  27,  the  thought  has  occurred  to  me  that  there  is 
room  for  questioning  the  wisdom  of  the  request  made  by  the  Farm- 
ers' Union  that  purchases  of  tobacco  be  made  direct  of  the  union. 
Even  supposing  that  the  ItaUan  ''regie"  monopoly  and  the  other 
"regie"  buvers  and  the  trust  buyers  were  to  comply  with  this  re- 
questj  would  not  the  proposed  remedy  be  still  likely  to  prove  of 
questionable  utihtyt  1  think  so;  I  think  it  can  be  shown  that  it 
would  be  contrary  to  sound  business  principles. 

It  seems  to  me  that  the  union's  proposal  is  in  Une  with  the  views 
of  a  certain  class  of  theorists  who  recommend  (a)  that  the  distribu- 
tion of  products  should  be  made  by  placing  the  buyer  in  direct  con- 
tact with  the  producer;  and  (6)  that  this  buyer  should  seek  out  the 
product  on  the  farm  where  it  is  grown.  This,  they  claim,  would  be 
calculated  to  secure  the  best  economic  results  to  buyer  and  seller. 

Let  us  now  see  if  this  hypothesis  be  a  correct  one. 

An  example  of  this  mode  of  distribution  is  afforded  by  the  history 
of  the  Caliiomia  fruit  industry  In  the  early  history  of  that  in- 
dustry various  ventures  proved  that  certam  high-priced  fruits 
grew  abundantly  in  many  sections  of  California.     As  a  result  there 
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sprang  up  throughout  the  State  many  orchards  and  vinoyards. 
Right  from  the  start,  and  so  long  as  the  quantity  produced  was 
within  the  demand  of  the  home  market,  the  growers  found  their 
business  highly  profitable.  This  gave  an  impetus  to  the  expansion 
of  this  industry  on  a  large  scale.  And  then  the  trouble  b?gan.  On 
the  one  hand  the  product  multiplied  on  a  gr?at  scale,  but,  on  the 
other  hand,  no  provision  was  made  for  its  distribution  outside  of  the 
State,  other  than  through  a  few  shippers  and  a  few  local  canners, 
who  bought  up  the  fruit  direct  from  the  farmer  and  sold  it  on  the 
eastern  markets.  This  mode  surely  placed  the  buyer  in  direct  con- 
tact with  the  producer  by  bringing  him  to  the  farm  where  the  product 
was  grown,  it  was  doing  for  the  fruits  of  California  just  wnat  the 
tobacco  planters  of  the  Southern  States  are  still  doing  with  their 
tobacco.  But  what  was  the  result?  It  was  bad  in  every  way  so 
far  as  the  grower  was  concerned.  It  gave  the  two  large  buyers, 
the  Porter  Bros,  and  the  Earle  Co.,  a  practical  monopoly  in  fixing 
the  price  of  the  fruits  In  California,  and  as  a  result  the  fruit  growers 
were  face  to  face  with  bankruptcy  and  ruin. 

At  this  juncture  the  growers  were  fortunately  aided  by  the  advice 
and  energy  of  men  famuiar  with  the  laws  of  trade.  As  a  result  there 
was  a  change  of  base  in  the  disposition  of  the  product;  instead  of 
being  sold  on  the  farm  to  a  few  big  buyers,  the  fruits  of  California 
were  sent  by  the  growers  themselves  to  the  East  and  West,  and  were 
disposed  of  on  the  growers'  account  at  auction  in  the  principal  cities 
of  the  Union.  As  a  result  of  this  new  method  of  distribution,  it 
became  easier  to  sell  two  trainloads  of  fruit  in  a  day  in  New  York, 
for  instance,  than  it  used  to  be  to  sell  one  carload  under  the  trust 
regime.  This  newer  system  of  distribution  largely  freed  the  Cali- 
fornia growers  from  the  deadly  coils  of  the  all-em  ircling  trust. 

Thus  we  see  that  the  system  which  places  the  buyer  in  direct  con- 
tact with  the  pr  )ducer  by  bringing  him  to  the  farm  where  the  product 
is  grown,  is  not  conducive  to  the  economic  welfare  of  the  farmer. 
On  the  contrary,  under  this  system  the  farmer  becomes,  as  it  were,  the 
"under  dog,"  the  hungry  dog  tussling  with  a  bare,  gristly  bone. 

In  fact,  the  close  approach  of  a  few  large  buyers  surrounding  the 
district  producing  the  crops  which  they  wish  to  purchase,  may  be 
compared  to  the  besieging  of  a  city  by  an  invading  lorce  of  irresistible 
power.  Closer  and  closer  these  few  buyers  hem  m  the  farmer  in  the 
producing  district,  until  finally  closing  up  the  ranks,  they  stifle  all 
sound  commercial  practices  and  instincts  in  the  seller.  And  thus 
those  few  buyers  succeed  in  substantially  voting  over  to  themselves, 
at  their  own  price,  the  products  of  the  seller. 

If  we  ever  have  a  scientific  analysis  of  the  causes  which  have  led  to 
the  formation  of  the  trusts  in  the  United  States,  it  will  surely  be 
found  that  one  of  the  main  causes  is  the  seemingly  harmless  system 
which  places  the  few  large  buyers  in  direct  contact  with  the  pro- 
ducers oy  brimming  them  to  the  farm  to  purchase  the  product  where 
it  is  grown.  This  system  enables  these  few  buyers  to  surroimd  the 
many  sellers  and  hem  them  in  completely,  thus  using  them  as  a 
property  peculiarly  their  own,  to  have  and  to  hold  and  to  keep. 

And  now  to  go  back  to  the  tobacco  situation.  We  see,  in  the  first 
place,  some  hafi-dozen  ''regie"  buyers  and  a  few  home  trust  buyers 
surroimding  the  growers  in  the  producing  district  as  a  solid  unit,  the 
unit  of  the  monopolist  buyer,  dictating  the  price,  terms,  and  condi- 


Digitized  by  VjOOQ  IC 


MAKKBTING  OF  FARM  PRODUCTS.  33 

tions.  The  price,  terms,  and  conditions  for  what  ?  For  the  product 
of  the  southern  tobacco  planter;  for  American  tobacco.  And  what 
is  ti)is  product  that  is  thus  bein^  foot-balled  in  a  one-sided  game  by 
a  few  buyers  ?    What,  then,  is  this  American  tobacco  i 

From  the  point  of  view  of  commerce  American  tobacco  is  at  once 
a  staple,  a  luxury,  and  a  necessity.  It  is  a  product  in  constant 
demand  all  over  the  world;  a  promict  almost  exclusively  produced 
within  the  boundaries  of  the  Southern  States.  In  other  words,  the 
crop  raised  by  the  American  tobacco  planter  is,  substantially,  a 
monopoly.    Do  the  American  tobacco  growers  realize  this  ? 

Is  there  any  reason  why  half  a  dozen  monopoly  buyers  should  sur- 
round t^e  tobacco-growing  district,  dictating  their  prices,  terms,  and 
conditions  for  this  product,  when  the  southern  tobacco  platers 
may  have  the  markets  of  the  whole  world  opened  to  them  f 

Is  there  not  a  way  whereby  these  planters  may  break  through 
the  cordon  of  monopolistic  buyers  who  now  surroimd.  them  and  reach 
out  to  the  large  body  of  ultimate  purchasers  ?  There  surely  is  a  way, 
for  as  his  tobacco  is  at  once  a  staple,  a  luxiury,  and  a  necessity,  m 
constant  demand  all  over  the  world,  it  becomes  practicable  for  the 
planter  to  build  up  a  series  of  selling  zones  for  the  marketing  of  his 
product.  Beginning  with  the  first  of  these  outward  zones,  which 
should  be  some  distance  removed  from  the  producing  district,  let  the 
planter  designate  selling  centers  within  that  zone,  and  determine  the 
quantity  of  tobacco  to  be  offered  in  each  center.  Then,  extending 
outwara,  let  him  establish  another  selling  zone,  and  so  on,  imtil  the 
entire  Union  is  thus  covered. 

And  right  here  it  would  seem  to  me  that  the  American  farmer 
would  do  well  to  cease  from  shouting  at  the  **pit"  and  ** exchange." 
The  question  is,  do  not  these  ^'pits"  and  ** exchanges"  deserve  to  be 
studied  seriously  by  him  ?  Is  it  not  high  time  that  there  be  a  little 
solid  thinking  on  wnat  they  mean  and  on  what  fimction  they  perform 
in  the  equities  of  exchange? 

That  abuses  sometimes  creep  into  the  '* wheat  pits"  and  ''cotton 
exchanges"  may  be  freely  admitted,  but  abuses  sometimes  creep  even 
into  church.  Shall  we  for  that  reason  abolish  the  church  ?  Upon  a 
right  understanding  it  will  be  seen  that  in  place  of  crying  down  the 
*'pits"  and  '^exchanges,"  they  should  in  reaUty  be  multiplied  until 
every  fair-sized  town  in  the  Union  has  its  **pit,"  its  ^'exchange" — 
and  above  all,  mind  you,  a  *'pit,"  an  *' exchange,"  which  shomd  be 
run  by  the  American  farmers  themselves  through  their  cooperative 
unions.  These  ''pits"  and  ''exchanges"  should  not  alone  cover  a 
series  of  zones  embracing  the  entire  United  States,  but  the  producers, 
throujgh  their  cooperative  unions,  should  also  operate  branches  in  the 
principal  market  centers  in  foreign  coimtries.  This,  then,  would  be 
the  enective  way  of  placing  the  farm,  the  factory,  and  the  consumer 
in  direct  contact,  ana  without  the  intervention  of  trust  or  monopolist. 

And  here  we  may  expect  the  "regie"  buyers  to  step  in  with  the 
remark:  "You  seem  to  overlook  the  fact  that  each  of  the  countries 
having  a  Government  tobacco  monopoly  has  but  one  buyer.  Of  what 
use,  then,  would  the  multiplication  of  the  proposed  selling  zones  be 
to  you,  since  the  American  tobacco  grower  could  not  directly  nor 
indirectly  land  a  single  pound  of  his  tobacco  in  a  tobacco  monopoly 
country  imless  it  be  bought  by  this  one  Government  buyer?    And 
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if  you  Fhould  hamper  this  buyer  by  attempting  to  dictate  to  him 
just  what  he  should  do,  how  he  should  buy,  would  you  not  thereby 
mterfere  with  his  buying?  What  then  would  you  do  with  the 
consequent  surplus  or  tooacco  on  your  hands?  Woidd  not  this 
increased  surplus  tend  to  reduce  the  growers'  price  still  lower  than 
what  it  is  now?" 

To  which  we  may  reply  as  follows:  By  placing  his  tobacco  for 
sale  in  the  open  market  in  the  various  selling  zones,  as  above  indicated, 
the  planter  would  by  no  means  hinder  the  free  and  equitable  distri- 
bution of  this  product.  Nor  need  there  be  any  fear  on  the  part  <rf 
the  planter  of  any  congestion  of  the  tobacco  in  these  zones,  because 
the  necessity  the  Duvers  are  imder  of  having  the  tobacco  is  suffici^it 
spiu*  .to  make  them  buy.  Take  it  in  the  case  of  the  "  regie."  While 
it  is  true  that  the  American  grower  is  not  permitted  to  export  Ins 
tobacco  direct  to  a  Government  tobacco  monopoly  coimtry,  it  is  also 
true  that  this  tobacco  must  be  bad  by  the  Governments  in  question. 
And  the  "must"  is  imperative  for  the  following  reasons: 

First.  Because  the  tobacco  monopoly  forms  an  important  part  of 
the  fiscal  system  of  these  Governments,  and  any  decrease  or  cessa^ 
tion  in  the  purchase  of  the  tobacco  would  seriously  interfere  with  their 
fiscal  poUcy; 

Second.  These  Governments  employ  a  large  niunber  of  people  in 
the  manuf  actiu'e  of  this  tobacco  whom  it  woxud  be  quite  inconvenient 
and  irksome  to  dismiss  on  accoimt  of  any  shortage  m  the  supply; 

Third.  There  is  the  large  body  of  selling  agents,  the  retail  tobacco 
dealers,  throughout  the  countries  who  would  be  seriously  hampered 
and  injured  by  any  decrease  in  their  supplies;  and 

Foiurth.  There  is  the  constant  and  imperative  demand  for  these 
tobaccos  by  the  people. 

All  who  use  tobacco,  whether  peasants,  laborers,  mechanics,  pro- 
fessional men,  or  men  of  leisure,  expect  to  find  the  supplies  they  are 
accustomed  to  in  the  Government  agency  shops,  whicn  are  the  only 
ones  permitted  to  sell  tobacco  in  the  monopoly  coimtries.  Let  them 
go  there  and  be  told  that  there  are  no  supphes  and  no  substitutes, 
and  there  will  be  currents  and  eddies  of  protest  which  would  pres- 
ently become  deep  and  loud  and  ominous.  Weigh  it,  measure  it, 
analyze  it,  and  there  can  be  but  one  conclusion  with  regard  to  the 
situation.  It  is  not  the  buyer  who,  in  reaUty,  has  the  monopolistic 
advantage.  It  is  the  seller  who,  in  fact,  has  a  monopoly.  For,  in 
this  instance,  the  seller  has  a  product  which  all  the  world  wants 
and  wants  almost  aU  the  time,  and  which  can  not  be  got  elsewhere. 
He  has  a  product  which  the  "  regie  "  must  get  in  order  to  be  a  "  regie." 
It  is  only  a  question  as  to  how  and  when  and  where  the  selling  is 
done. 

Once  make  it  necessary  for  the  "regie"  buyer  to  run  around  from 
State  to  State,  from  market  to  market,  for  his  tobacco,  once  make  it 
necessary  for  him  to  purchase  a  little  here  and  a  little  there,  and  a 
little  everywhere,  ana  he  will  no  longer  be  able  to  buy  American 
tobacco  below  the  cost  of  production.  He  will  then  have  to  pay  the 
equitable  market  rate,  in  full  accord  with  the  law  of  suppfy  and 
demand. 

And  now  the  question  arises:  How  may  the  American  tobacco 
grower  set  in  motion  the  machinery  reqmred  for  a  change  in  bis 
marketing  system  along  the  lines  oi  the  proposed  outward  selling 
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zones,  with  "pits"  and  "exchanges"  which  should  embrace  all  the 
important  trading  centers  within  the  domain  of  the  United  States  t 
Is  there  a  way  to  do  this  f 

I  believe  there  is.  Let  the  American  tobacco-growers*  organization 
join  hands  with  the  other  amcultural  organizations  in  tne  United 
btates  for  the  appointment  of  a  national  committee.  Let  this  com- 
mittee, in  conjunction  with  the  United  States  Department  of  Agri- 
culturC;  make  a  careful  and  intelligent  study  of  tne  German  Land- 
wirtschaftsrat  system,  with  a  view  to  its  adaptation  and  adoption  in  the 
United  States.  This  would  give  the  American  farmer  what  the 
farmers  of  Germany  have — a  national  council  of  agriculture,  semi- 
official in  character,  with  ]>ower  of  imtiative  on  economic  lines. 
When  once  this  national  council  of  amculture,  this  American  adapta- 
tion of  the  landwirtschaf tsrat,  wouM  be  established,  it  would  anord 
a  basis  for  economic  development.  It  would,  in  the  first  place, 
afford  the  American  fanner  an  opportunity  to  evolve  a  system  of 
rural  credit  suited  to  his  needs,  a  system  like  that  of  the  German 
landschaft  (see  pp.  351-364  and  381-^89  of  S.  Doc.  No.  214),  which 
could  be  made  to  provide  him  with  money  on  long-time  mortgages  at 
approximately  the  same  rate  of  interest  paid  on  Grovemment  bonds. 
Through  this  national  council  the  farmer  would  be  able  to  ward  off 
any  mere  bankers'  schemes  of  rural  credit,  such  as  t^ose  now  pending 
in  Congress  and  in  State  legislatures.  The  farmers  would  then  learn 
that  they  can  get  money  without  going  anywhere  near  bankers  and 
without  themselves  becoming  bankers;  that  they  can. get  it  the  same 
as  the  farmer  does  in  Germany  under  the  landschaft  system.  Witd 
tiiia  money  the  American  farmers  need  no  longer  be  subiect  to  the 
trust;  they  could  then  become  the  great  American  trust  tnemselves, 
just  as  the  German  farmers  are  in  Germany  and  the  Danish  farmers  in 
Denmark.  With  this  money  the  farmers  could  then  open  their  own 
"pits"  and  "exchanges"  in  the  various  parts  of  the  United  States. 
In  fact  under  the  proposed  national  council  of  agriculture  the  farmers 
of  America  would  have  three  temples.  The  first  would  be  their 
church,  the  second  would  be  their  cooperative  union  hall,  and  the 
third  would  be  their  "pit,"  their  "exchange." 

In  these  **pits"  and  ** exchanges,"  run  by  the  farmers'  cooperative 
unions  under  the  auspices  of  the  national  council  of  agriculture,  all 
the  different  kinds  of  farm  produce  could  be  put  on  sate  at  different 
hours  in  the  dav  or  week.  There  would  be  a  time  for  the  sale  of 
potatoes  and  otner  root  crops;  a  time  for  that  of  fruits;  a  time  for 
tobaccos;  a  time  for  cereals;  a  time  for  cotton,  wool,  flax,  and  hides: 
a  time  for  dairy  products  and  forage;  a  time  for  live  stock  ana 
poultry.  Thus  every  hour  in  the  day  these  **pits"  and  "exchanges" 
would  be  to  the  agricultural  interests  of  Amenca  what  the  heart  is  to 
the  human  body. 

And  now,  finally,  it  should  be  imderstood  that  the  tobacco  question 
is  not  an  isolated  case;  that  the  complaint  of  the  tobacco  planter  is 
the  complaint  of  the  American  farmer;  that  he  is  the  ** under  dog" 
lym^  prostrate  imder  the  heel  of  the  trust. 

Tne  European  farmer  has  succeeded  in  kicking  this  trust  aside 
once  and  for  all,  as  the  American  farmer  can  see  if  he  will  but  patiently 
read  through  the  important  features  in  the  916-page  book  of  evidence 
gathered  by  the  American  commission  and  prmted  by  Congress  (S. 
Doc.  No.  214).    And  here  let  it  be  said  that  whatever  opinion  may  be 
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entertained  as  to  the  value  of  the  commission,  this  should  not  be 
allowed  to  bias  judgment  as  to  the  value  of  this  book,  which,  it 
should  be  remembered,  consists  in  the  main  of  statements  by  authori- 
tative experts  given  under  Government  auspices  in  the  countries 
visited. 

A  careful  reading  of  this  book  will  show  the  American  farmer  that 
he  has  come  to  the  parting  of  the  ways;  that  he  must  either  remain 
where  he  is  and  be  eaten  up  by  the  trusts,  or  go  ahead  on  progressive 
economic  lines  as  the  European  farmer  has  done,  and  by  pushing 
aside  the  buying  trusts  take  his  rightful  place  as  the  selling  trusts 
for  the  distribution  of  his  own  products 

The  difficulties  the  American  tobacco  planter  labors  under  are 
substantially  the  difficulties  inherent  to  the  lack  of  organization  for 
ec  momic  purposes  of  the  American  farmers  generally.  The  American 
farmer  has  yet  to  learn  that  he  is  living  in  an  age  of  industrial  coop- 
eration, a  lesson  which  has  been  learned  and  applied  by  labor,  by 
commerce,  by  finance;  a  lesson  which  has  especiallv  been  mastered 
by  the  farmers  of  Europe.  Like  the  ostrich,  the  American  farmer 
hides  his  face  from  the  light  and  says  there  is  no  cooperation.  It  is 
high  time  that  he  gathered  himself  together;  it  is  high  time  that  he 
realizes  that  it  is  just  as  futile  for  him  to  remain  outsioc  the  influences 
which  govern  his  age  as  it  would  be  for  him  to  voto  himself  outside  of 
the  influences  of  the  law  of  gravitation. 

The  remedy  that  will  apply  to  the  American  tobacco  plantors'  dif- 
ficulties will  apply  substantially  to  the  American  farmers  as  a  whole. 
This  remedy  consists,  first  of  all,  in  the  adaptation  and  adoption  of 
the  German  Landwirtschaftsrat  in  the  Unitea  States  in  the  establish- 
ment of  a  national  council  of  agriculture.  Let  the  American  tobacco 
planter  work  for  the  national  council  of  agriculture,  and,  when  once 
this  is  established,  the  other  essentials  will  necessarily  follow  in  due 
course.  This  and  this  only  will  free  American  agriculture  once  and 
for  all  from  its  servitude  to  the  now  omnipotent  buying  trusts. 

David  Lubin, 
Delegate  of  the  United  States, 
iTdernational  Institute  of  Agriculture,  Rome,  Italy. 

Maboh  27,  1914. 
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BBPOBTBD  BY  KB.  FLBTOHBB. 

In  the  Senate  op  the  United  States, 

SepUrnber  6  {calendar  day,  September  1£),  1914. 
Resolved,  That  the  manuscript  submitted  by  Mr.  Fletcher  on  Jime 
26,  1914,  entitled  ''The  people's  banks  in  North  America,"  by  H. 
Michell,  M.  A.,  department  of  politic  and  economic  science,  Queen's 
University,  Kingston,  Ontario,  l>e  printed  as  a  Senate  document. 
*  Attest: 

James  M.  Bakeb, 

Secretaryf 
By  H.  M.  Rose, 

Assistant  Secretary. 
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Southern  Commeboial  Conobess, 

Washington,  D.  C,  June  12, 1914. 
Hon.  Duncan  U.  Fletcheb, 

United  States  Senate,  Washington,  D.  C. 
My  Dear  Senator  Fletcher:  The  Southern  Commercial  Con- 
fess assembled  the  American  commission  with  which  was  associated 
the  United  States  commission  appointed  by  President  Wilson  for  the 
study  of  agricultural  cooperation  in  European  countries.  These  com- 
missions have  submitted  their  reports  tnat  have  been  published  as 
Senate  documents. 

A  production  has  been  prepared  by  H.  Michell,  M.  A.,  department 
of  politic  and  economic  sicence,  Queen's  University,  Kingston, 
Ontario,  and  addressed  to  the  Southern  Commercial  Congress  on  the 
subject,  "People's  banks  in  North  America."  The  manuscript  is  a 
survey  of  the  Desjardins  system  of  cooperative  banks  in  Canada  and 
their  adoption  in  the  United  States. 

In  view  of  the  scarcity  of  material  available  on  this  important 
subject  as  to  achievements  in  North  America,  I  have  the  honor  to 
submit  the  article  to  vou  and  urge  that  it  be  presented  to  the  Senate 
of  the  United  States  for  publication. 
Respectfully, 

Clarence  J.  Owens, 
'  Managing  Director. 
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It  is  an  oft-repeated  truism  that  in  our  search  for  the  beautiful,  the 
wonderful,  or  even  the  successful  we  are  too  prone  to  overlook  that 
whi(  h  lies  at  our  very  door  and  to  imagine  that  we  must  search  afar 
before  we  find  what  will  arouse  our  enthusiasm.  How  often  are  Amer- 
icans adjured  to  see  America  first  ?  Proud  as  we  on  both  sides  of  the 
boundary  are  of  all  that  is  great  and  noble  and  praiseworthy  in  our 
midst,  yet  only  too  often  do  we  overlook  what  is  among  us  and  are 
too  ready  to  despise  the  dav  of  small  beginnings  and  fail  to  realize 
that  the  acorn  of  to-day  will  be  the  giant  oak  of  futiu*e  years. 

Unknown  to  the  vast  majority,  unseen  by  even  the  greater  part  of 
social  workers  and  students,  and  unacclaimed  by  popular  applause 
there  has  been  slowly  and  very  surely  growing  up,  nrst,  in  the  Prov- 
ince of  Quebec,  and,  latterly,  in  the  States  of  New  Hairpshire  and 
Massachusetts,  a  chain  of  cooperative  banks  whic h  have  inaugurated 
a  movement  tnat  is  undoubtedly  fraught  with  results  far-reaching  in 
their  extent  and  benefic  ent  in  their  ai  hievement. 

Foiu-teen  years  ago.  in  the  little  town  of  Levis,  on  the  St.  Lawrence 
River,  just  ( pposite  tne  city  of  Quebec,  a  Frem  h-Canadian  gentleman 
was  studying  the  problem  of  transplanting  to  his  native  Province  some 
sue  h  system  of  cooperative  banking  as  was  floiurishing  on  the  Continent 
of  Europe.  M.  AJphonse  Desjardins  made  haste  slowly.  The  first 
thing  to  do  was  to  study  with  minute  care  all  the  diflFerent  systems  in 
Europe  connec  ted  with  the  names  of  Raiffeisen,  Schulze,  Luzzatti,  and 
others  and  to  note  how  their  prin^ary  com  options  had  been  mocufied 
or  expanded  to  suit  the  varying  conditions  in  other  countries  where 
their  systems  had  been  introduc  ed.  He  finally  decided  that  the  sys- 
tem inaugurated  by  Signor  Luigi  Luzzatti  in  Italy  was  the  most  suit- 
able to  serve  as  a  model.  With  certain  modifications,  which  will  be 
noted  later,  and  determined  to  put  his  dec  isions  to  the  test,  M.  Des- 
jardins toot  the  plunge.  In  September,  1900,  he  invited  a  few  friends 
to  his  house  to  discuss  his  schemes.  An  informal  committee  was 
formed  to  draft  a  provisional  constitution  and  to  take  pledges  for 
shares  in  the  new  bank  to  be  inaugurated,  it  being  arrangea  that  these 
shares  should  be  paid  for  by  installments  later.  On  December  6  a 
public  meeting  was  held,  attended  by  about  50  of  the  more  intelligent 
citizens  of  Levis,  the  constitution  and  by-laws  were  formally  adopted, 
and  the  first  tiny  "caisse  populaire"  was  launched. 

LOCAL  CX>NDrnONS  IN  QUSBBO. 

Before  pursuing  the  history  of  the  movement  it  would  be  as  well 
to  make  a  orief  survey  of  the  local  conditions  among  which  this  modest 
banning  was  made. 

The  people  of  the  Province  of  Quebec  are,  of  course,  preponder- 
atingly  of  French  extraction,  the  descendants  of  the  colonists  of 
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"New  France"  who  passed  under  the  British  flag  after  the  peace  of 
Paris  in  1763,  augmented  by  a  small  but  fairly  steady  influx  of  fresh 
blood  from  the  old  land. 

The  French-speaking  race  has  always  been  noted  for  a  tendency  to 
hoard  its  money.  Had  Bismarck  known  that  the  stocking  of  the 
French  peasant  was  so  well  lined  he  would  have  demanded  twice  the 
indenmity  he  did  after  the  war  of  1870.  And  this  spirit  has  followed 
the  French  colonists  in  Quebec. 

Besides  this  innate  instinct  to  save,  the  early  history  of  banking 
in  the  Province  had  not  been  of  such  a  character  as  to  inspire  confi- 
dence in  any  system.  Prior  to  the  setting  up  of  the  Dominion  of 
Canada  by  the  confederation  of  the  Provinces  in  1867,  the  laws  con- 
cerning banking  in  lower  Canada,  i.  e.,  Quebec,  were  very  lax  and  gave 
opportunity  for  many  frauds  to  be  perpetrated.  The  Province  be- 
came a  happy  hunting  ground  for  the  founder  of  spurious  banks, 
whose  only  anxiety  was  to  foist  on  the  public  the  maximum  amount 
possible  of  worthless  bank  notes.  Thb  was  not  a  very  difficult  mat- 
ter, since  the  crisis  of  1837  had  necessitated  the  suspension  of  specie 
payments  by  banks  on  both  sides  of  the  border,  and  there  was  in 
consequence  a  very  serious  shortage  in  the  media  of  exchange.  The 
engineers  of  these  swindles  did  not  attempt  to  float  their  spurious 
notes  in  the  Province  of  Quebec,  where  their  ostensible  headquarters 
were,  but  farther  west,  in  upper  Canada,  now  Ontario,  and  in  the  States 
to  the  south,  and  in  this  they  were  very  successful.  In  due  course 
the  notes  made  their  way  back  to  Quebec  for  redemption,  and  very 
soon  investigation  showed  up  the  whole  swindle  and  lists  were  pub- 
lished giving  the  names  of  aU  issues  of  bogus  notes. 

These  lists,  circulated  broadcast,  had  the  effect  of  intensifying  and 
deepening  the  already  strong  antipathy  of  the  French  Canadian 
to  all  forms  of  banking,  and  this  distrust  has  endured  imtil  to-day, 
although  beginning  of  late  to  give  way  slowly.* 

In  a  countnr  such  as  Canada,  where  banking  facilities  and  the 
organization  of  credit  are  most  necessary  for  the  commercial  develop- 
ment of  a  yoimg  and  progressive  society,  such  an  innate  antipathy 
to  the  modem  developments  of  bankin^in  any  one  particular  Province 
can  not  be  but  detrimental  to  it,  and  If .  Desjardms  was  fully  aware 
of  the  fact  that  his  less  enlightened  compatriots  were  not  reaping 
the  benefits  of  modern  methods  of  finance  as  were  the  inhabitants  of 
the  English-speaking  Provinces,  and  this  disadvantage  he  determined 
to  conquer. 

His  action  in  forming  the  first  modest  association  in  Levis  was  an 
act  of  faith  and  courage,  and  yet  it  can  not  be  said  that  it  was  alto- 
gether a  leap  in  the  dark.  Such  a  name  mav  only  rightly  be  given 
to  an  enterprise  undertaken  blindly,  a  forlorn  nope  entered  upon  with 
little  confidence  in  its  final  result.  Such  was  very  far  from  oeing  the 
case  with  M.  Desjardins. 

As  has  already  been  said,  he  did  not,  like  too  many  enthusiasts, 
rush  into  the  enterprise  without  preliminary  investigation  into  the 
past  history  of  siniilar  endeavors  elsewhere.     He  had  studied  the 

>  I  ftm  indebted  to  Mr.  Hector  Maopherson's  Dissertation,  preeented  to  the  Unirersitv  of  Chicago  in 
1910,  on  **  Cooperative  credit  associations  in  the  Province  of  Quebec"  tot  many  of  these  details  and  for  much 
valuable  information.  See  also  History  of  Bankinir  in  Canada,  by  R.  M.  Breokanridge.  in  the  publica- 
tions of  the  National  Monetary  Commission,  1010.  It  must  also  be  remembered  that  the  French-Canadian 
"habitant"  was  in  the  past,  and  to  a  cerUin  extent  is  still,  very  self-ovitered  and  secretive,  content  to  live 
hl9  own  lUk  untroubled  by  the  progress  of  the  world. 
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question  closely,  not  only  from  books  but  bv  correspondence  with  the 
leaders  of  the  movement  in  Europe,  and  he  saw  that  conditions  in 
the  Province  of  Quebec  did  not  differ  very  materially  from  those 

Erevalent  in  Germany  or  Italy,  where  different  systems  of  cooperative 
anldnjg  had  been  mghly  successful.  In  the  nrst  place,  he  had  to 
deal  with  a  peculiarly  static  form  of  society.  Fannlies  lived  in  the 
same  village,  even  in  the  same  house,  for  generations,  and  in  this  way 
a  very  marked  homogeneity  and  cohesiveness  had  been  attained,  weU 
suitea  to  a  system  wnich  depends  on  localization,  and  an  association 
where  every  member  is  known  and  appraised  by  his  fellows,  and 
where  a  defalcation  to  the  bank  woidd  bring  social  ostracism  to  the 
offender  among  the  villagers,  who  are  also  shareholders,  and  who  thus 
stand  to  lose  by  his  failiu*e  to  meet  his  liabilities.  This  localizing  of 
the  operations  of  the  banks  is  one  of  the  most  important  features 
of  the  whole  system,  the  restriction  of  working  within  the  confines  of 
the  provincial  electoral  district  having  been  imposed,  at  M.  Desjar- 
dins  s  wish,  by  the  Quebec  syndicates  act  of  1906.* 

Secondly,  both  in  the  new,  as  well  as  in  the  old,  the  scourge  of  the 
usurer  had  been  felt,  to  a  far  less  degree  it  must  be  admittea  in  Que- 
bec, and  yet  a  system  of  very  long  and  ultimately  usurious  credits  at 
the  coxmtry  stores  had  grown  up  to  a  large  extent,  a  system  wholly 
bad  in  every  way.' 

Thirdly,  m  both  Canada  and  Europe  the  founders  of  the  banking 
system  had  to  deal  with  a  population  who,  although  they  may  not 
have  been  aware  of  it  and  may  have  been  even  actively  hostile  to  it, 
were,  nevertheless,  in  great  need  of  a  system  of  cheap  and  easy  bank 
loans;  the  task  was,  therefore,  largely  an  educative  one. 

Fourthly,  M.  Desjardins  had  fromthe  very  outset  the  willing  and 
enthusiastic  cooperation  of  a  powerful  clergy.  The  Church  of  Rome 
has  always  been  favorable  to  all  forms  of  cooperation,  and  especially 
in  Italy  the  parish  priests  are  often  found  at  the  head  of  the  people's 
banks. 

When  we  say,  therefore,  that  the  act  of  founding  the  first  caisse 
pjpulaire  in  the  town  of  lievis  was  an  act  of  faith  on  the  part  of 
M.  Desjardins  we  must  qualify  that  statement  by  adding  that  it  was 
faith  strengthened  by  a  settled  conviction  that,  given  a  fair  field, 
with  health  and  strength  and  the  willing  help  of  friends,  the  hope — 
nay,  even  the  certainty — of  ultimate,  if  not  immediate,  success  was 
fairly  certain.  And  so,  animated  by  these  considerations  and  full  of 
enthusiasm  for  his  enterprise,  M.  Desjardins  opened  the  first  caisse 
populaire  in  his  own  house  at  Levis. 

The  little  town  of  Levis,  with  about  7,000  inhabitants,  draws  its 
support  from  both  urban  and  rural  districts.  Situated  immediately 
opposite  Quebec,  it  is  in  touch  with  the  larger  city,  while  at  its  back 
lies  a  large  farming  district.  Railway  employees,  men  working  in 
the  Atlantic  and  inland  shipping  trade,  workers  in  a  couple  of  foun- 
dries, two  machine  shops,  a  shoe  factory,  and  other  smaller  industries, 
make  up  the  bulk  of  tne  population.  Such  a  small  town,  character- 
istic of  scores  of  others  in  Canada^  offered  an  almost  perfect  groimd 
for  such  an  experiment.    M.  Desjardins  was  a  native  of  the  place, 

1  This  legislative  constrictioo  of  the  area  of  operations  has  not  been  reproduced  in  the  law  of  the  Com- 
monwealth of  Massachusetts,  chapter  419  of  the  acts  of  1909  relating  to  credit  unions,  although  it  is  recom- 
mended in  the  pamphlet  published  by  Uie  bank  commissioner. 

>  Cf.  statement  on  this  point  in  the  experience  of  the  caisse  populaire  de  St  Jean  Baptiste  at  Lynn, 
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known  and  respected  by  all.  A  journalist  by  profession,  now  an 
official  in  the  House  of  Commons  at  Ottawa,  his  means  were  sufficient 
to  allow  him  to  ^ve  his  services  CTatuitously,  and  from  the  large 
system  that  has  smce  crown  up  M.  Desjardins  has  never  received 
any  pecuniary  reward,  tne  gratitude  of  those  to  whom  he  has  shown 
the  blessings  of  thrift  being  the  greatest  compensation  he  could 
wish  for. 

The  first  parent  bank  was  an  immediate  success.  After  an  exist- 
ence of  four  years  (in  November,  1904)  it  had  total  assets  of  $32,- 
667.65  and  had  loaned  out  nearly  $85,000  in  764  loans.  In  1909  its 
total  assets  were  $102,870.35;  during  the  course  of  that  year  it 
loaned  out  $110,404.47  in  638  loans,  and  by  the  end  of  1913  its 
assets  were  $266,385.03. 

EXPANSION  OF  THE   SYSTEM. 

Between  1900  and  1906  only  one  other  bank  was  inaugurated,  the 
reason  being  t^  ofold.  First,  a  prudent  desire  on  the  part  of  M. 
Desjardins  to  test  thoroughly  his  theory  before  allowing  the  idea 
to  spread  further,  and,  secondly,  the  fact  that  imtil  1906  the  banks 
were  working  witnout  any  legal  recognition  or  protection  of  any  kind. 
In  that  year  the  Quebec  syndicates  act  was  passed  by  the  local  legis- 
lature of  the  Province,  and  a  bill  along  sinular  lines  was  introduced 
into  the  Dominion  Parliament.  A  select  committee  was  appointed 
to  inauire  into  the  whole  matter,  and  before  it  M.  Desiaroins  ex- 
poimaed  his  principles.  The  committee  reported  warmly  in  favor 
of  the  bill  audit  passed  the  Commons.  In  the  Senate  it  was  rejected, 
in  spite  of  favor  from  the  highest  quarters,  on  the  plea  that  it  was 
more  a  subject  for  the  provincial  legislature  than  the  Dominion — the 
opposition  of  the  mercantile  interests,  who,  although  not  tmf  avorable 
to  the  purely  banking  side  of  the  bill,  bitterly  opposed  the  clauses 
designed  to  coyer  the  inauguration  of  consumers  or  producers' 
cooperative  associations  as  wcJl,  had  been  too  much  for  it.  A  second 
bill  was  subsequently  introduced,  but  was  no  more  successful  than 
before. 

The  movement,  however,  protected  as  it  was  in  Quebec,  made 
phenomenal  strides.  In  the  year  1907, 3  more  caisses  were  founded, 
m  1908, 11,  in  1909, 15,  and  by  the  end  of  1913  there  were  in  existence 
no  fewer  than  141,  of  which  122  were  in  Quebec,  19  in  Ontario,*  and 
besides  these  there  have  been  inaugurated  39  in  the  State  of  Massa- 
chusetts and  1  in  the  State  of  New  Hampshire.  In  the  latest  report 
of  the  bank  commissioner  at  Boston,  showing  the  progress  made 
diuing  1913,  it  is  stated  that  34'  credit  unions  had  maae  their  annual 
reports,  showing  assets  of  $185,151.57,  an  increase  of  $91,017.16  over 
last  year,  and  a  membership  ot  4,529.  Their  total  receipts  had  been 
$394,994.32,  and  their  total  loans  $146,740.53. 

THE  MOVEMENT  IN  MASSACHUSETTS. 

With  r^ard  to  the  expansion  of  the  system  in  the  State  of  Massa- 
chusetts, flie  following  particulars  may  be  of  interest.*    Of  the  39 

I  In  Ontario  th»  o  lisses  p3pulaires  work  without  any  legal  status  or  i»rotootion  whaterer. 
•  Five  had  been  granted  charters  but  had  not  commenced  business. 

I I  am  indebted  to  the  courtesy  of  Mr.  H.  F.  Taylor,  of  tbe  office  of  the  bank  oommissioiMr  at  Boston, 
iDr  these  particulars. 
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eredit  iinions  operating  in  Massachusetts  under  the  act  authorizing 
the  incorporation  of  credit  unions  in  the  Commonwealth  of  Massa- 
chusetts (ch.  419^  of  1909),  20  have  been  established  among  people 
of  the  Jewish  faitii,  and  while  they  have  as  a  whole  been  conaucted 
on  safe  lines,  circumstances  ha've  arisen  in  the  case  of  several,  such 
as  bad  business  conditions,  that  would  not  justify  the  statement 
that  they  are  all  uniformly  successful.  Ten  unions  have  been  estab- 
lished among  the  parishes  of  the  French  Catholic  Churches,  and  in 
every  instance  but  one  have  been  very  successful,  a  result  undoubtedly 
attamed  by  the  personal  interest  shown  in  the  organization  by  the 
priest  in  charge.  In  the  one  case  of  failuve  the  cause  has  been 
through  the  inabiUty,  through  pressure  of  other  duties  and  not  from 
lack  of  will,  of  the  priest  to  give  any  attention  to  the  affairs  of  the 
union.  Two  unions  were  formed  among  the  Italian  settlements  in 
Boston,  in  neither  case  with  very  satisfactory  results;  in  the  case  of 
one  of  them  the  bank  commissioners  have  had  to  step  in  and  try  to 
straighten  out  the  tangle  into  which  it  had  got.  The  other  has  im- 
proved and  is  now  in  a  stronger  position  than  during  the  first  year 
of  its  activities. 

The  credit  union  formed  tanong  the  emplovees  of  the  American 
Express  Co.  has  been  from  the  fcst  uniformly  successful,  a  result 
most  undoubtedly  due  to  the  character  of  the  men  behind  the  union. 
It  has  been  conducted  on  business  principles  from  the  very  beginning, 
and  has  succeeded  in  rescuing  its  members  from  the  clutches  of  the 
loan  shark.  A  similar  success  arising  from  precisely  the  same  cause, 
namely,  efficient  management,  has  attended  the  credit  union  con- 
nected with  the  Women's  Educational  and  Industrial  Association, 
Boylston  Street,  Boston.  In  this  case  people  of  a  ^eat  deal  oi 
abuity  have  given  their  time  and  enthusiasm  to  the  umon,  and  have 
succeeded  most  admirably  in  making  it  an  immense  power  for  good 
in  the  Uves  of  many  working  men  and  women. 

One  credit  union  establisned  in  connection  with  a  departmental 
store  has  dissolved,  as  there  seemed  to  be  no  reason  for  its  existence, 
the  employees  of  this  corporation  being  well  served  by  other  organi- 
zations existing  in  connection  with  the  store,  while  another  union 
established  among  the  employees  of  a  publishing  company  has  been 
conducted  on  sound  lines  and  has  been  very  successful. 

W  ith  regard  to  the  whole  situation  the  bank  commissioner  says  in 
his  report  tor  1914  (p.  xxvi): 

The  succesB  of  many  of  these  organizations  which  are  now  doing  business  seems 
assured,  and  it  appearB  eqnaUy  certain  that  their  usefuhiess  will  broaden  as  time  goes 
on.  The  field  is  not  nearly  exhausted  and  these  unions  can  not  fail  to  be  an  estab- 
lished feature  in  the  community.  A  littie  unselfish  work  at  their  formation,  coupled 
with  a  display  of  sane  executive  ability  on  the  part  of  their  organizer,  is  boimd  to 
prove  the  necessity  for  their  existence  and  their  power  for  good.^ 

EVIDENCE  FROM  LYNN. 

It  will  be  of  interest  here  to  auote  from  the  experience  of  the 
credit  union  inaugurated  under  tne  guidance  of  M.  Desjardins  in 
September,  1911,  m  the  parish  of  St.  Jean  Baptiste,  of  Lynn,  Mass., 
the  balance  sheet  issued  on  March  31, 1914,  being  here  printed  in  full. 

1  The  Massachusetts  Credit  Union,  of  78  Devonshire  Street,  Boston,  Is  an  organization  which,  to  quote 
Its  prospectus,  "Proposes  to  devote  its  energies  to  fostering  the  organization  or  new  credit  unions  and  to 
ImatDg  moral  and«  whenever  necessary,  financial  support  to  credit  unions  already  In  existence.'' 
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La  Caissb  Populairb  db  St.  Jban  BAFiisr  db  Ltnn,  Mass.—Crbdit  Union. 

[Incorporated  under  the  proTislon  of  chapter  419,  acts  of  1909.  Organised  on  the  22d  of  ICarch  and  inoor* 
porated  on  the  20th  of  September,  1910.  Bnsfneas  begun  on  the  7th  of  October,  1010.  Fourth  fiscal 
year.] 


Statement  on 

Mar.  31, 1914. 

Assets. 

Liabilities. 

Jjotuns 

120,210.80 

Share  capita] 

Savings  deposits 

Total  liabilities 

$17,181.86 

Cash 

8.560.79 

10.366.79 

Total  assets... 

28,771.60 

83.75 

27,548.65 

General  expenses... 

Profits  of  the  current  year 

Rntrance fee ,....,..  ... 

ilM.OS 
.  602.60 
.    93.93 

516.02 

Reserve  fund 

Provident  fond. 

790.67 

- 

28,865.34 

28,856.84 

Qeneral  turnover  on  Mar,  31, 1914. 


Receipts. 

Disbursements. 

Share  capital  ..,...* 

120.905.63 

Withdrawals  on  shares 

Withdrawals  on  savings 

Loans 

Interest  on  savings 

Dividends 

KTnenseSx 

...    S3.723.77 

Saving  <fepo8its 

Reimbursements  on  loans 

21,679.79 

8,270.20 

...    11,313.00 
...    28,489.00 
...         234.23 

Entrance  fees 

S505.40 
2,318.83 

2,824.28 

234.23 
965.31 
381.75 
602.60 
93.03 
526.32 

Profits. 

965.31 

381.75 

Interest  on  savings 

ciSu?!!:::.:.:.... ......... ....:^ 

...      8,660.79 

Dividends 

Expenses 

Reserve  fund 

Provident  fund 

On  hand  and  in  bank... 

53,687.85 

58,687.86 

Shareholders,  532;  depositors,  197;  borrowers,  46;  not  one  cent  of  loss;  500  school  depositors  out  of  660 
chfldren  pupils  in  the  school. 

This  parish  of  some  850  families,  under  the  kindly  sway  of  the 
Rev.  Father  J.  B.  Parent,  ha«^  felt  the  full  benefits  of  the  salutary 
influence  of  the  lessons  of  thrift.  Father  Parent  states  that  three- 
quarters  of  the  people  of  his  flock  did  not  even  imderstand  what 
tnrif t  was,  far  less  practice  it,  and  he  would  even  go  so  far  as  to  state 
that  he  is  convinced  that  before  the  institution  of  the  cai^se  there 
were  not  50  individuals  among  his  parishioners  who  had  money  in 
any  bank.  Thanks  to  the  new  order  of  things,  the  majority  of 
members  are  now  paying  cash  at  the  stores  for  all  goods  bought, 
long  credits  having  almo^^t  vani'^hed.  This  fact  accounts  for  the 
curiously  small  number  of  borrowers  (46),  the  new  lessons  of  thrift 
having  aelivered  them  from  the  necessitv  of  even  going  to  the  credit 
union  for  help,  much  less  to  the  loan  sharks.  The  majority  of  the 
loans  granted  have  been  utilized  by  borrowers  for  the  purpo-e  of 
buying  the  houses  in  which  they  live,  the  loans  being  reimbur  ed  by 
monthly  instalments  in  sums  equaling  the  monthly  rent  pre viou  ty 
paid  by  them,  plus  interest  on  the  capital  ^um  borrowed  from  the 
caisse.  A  few  loans  have  al'^o  been  made  to  save  borrowers  from 
the  extortions  of  the  loan  sharks.  When  it  is  remembered  that 
every  one  delivered  from  their  clutches  will  in  all  probability  become 
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an  enthu'^ia^^tic  missionary  in  the  cause  of  the  credit  unions,  it  can 
be  Feen  what  a  potent  factor  such  institutions  may  become  in  the 
future  in  the  fipht  as^ain^^t  such  pe-ts.  In  this  history  is  but  repeating 
it«^elf.  When  Raiffei  en  commenced  his  work  in  Germany  m  1848 
the  plague  of  u  ury  had  reached  a  pitch  unparalleled  before  or  after 
among  the  agrioiiltm^l  population.  Police  regulations  and  laws 
were  wholly  ineffective,  but  Ridffei«:en  and  his  followers  cleaned  the 
scourge  rignt  up.  ''Usury  can  be  fought  effectively  only  at  close 
quarters"  is  the  celebrated  saying  of  the  French  Economist  Say, 
and  the  peoples'  banks  are  carrying  out  the  maxim  to  the  verv  letter. 

Father  Parent  is  particularly^  enthusiastic  over  the  excellent  re- 
sults attained  by  his  school  savings  bank,  where  deposits  of  1  cent 
are  received.  (>ut  of  a  total  attendance  of  650,500  of  the  children 
are  now  regular  depositors,  and  several  hundred  dollars  have  already 
been  raised.  The  teachers  find  the  examples  of  thrift  evinced  therebv 
an  invaluable  adjunct  to  the  lessons  of  manners  and  morals  which 
they  are  constantly  striving  to  impart.*  Already,  he  says,  the  prac- 
tical results  are  being  seen  in  the  fact  that  young  men  who  b^an 
saving  at  school  when  the  school  savings  bank  was  started  some 
years  ago,  came  to  the  parish  banks  to  make  deposits^  habit  being 
stronger  than  the  surrounding  temptations  to  spend. 

Famer  Parent  has  never  had  any  difficulties  worth  mentioning  in 
the  organization  and  management  of  the  bank,  he  having  been  helped 
by  the  most  devoted  band  of  lieutenants.  The  secret,  he  says,  lies 
in  the  power  to  inspire  confidence  among  the  members  of  the  associa- 
tion in  their  own  nominees  and  officers.  Laboring  men  he  has  found 
believe  innately  that  no  one  of  their  own  class  can  be  found  capable 
of  administering  such  an  institution;  a  most  mistaken  idea,  the  very 
contrary  being  the  case  in  fact.  This  opinion  has  been  fully  indorsed 
by  M.  Desjardins,  who  says  he  has  invariably  found  that  laboring 
men,  even  of  the  very  humblest  class,  when  mtrusted  with  the  re- 
sponsibility of  managing  the  bank,  are  most  prudent  in  their  deed- 
ings,  and  also  extraordinarily  considerate  in  their  treatment  of  their 
fellow  workers  in  the  association — a  most  delightful  trait  and  worthy 
of  all  praise. 

NEW  HAMPSHIBE. 

The  evidence  from  New  Hairpshire^  while  not  being  of  so  striking  a 
chara(  ter  as  that  from  Boston^  yet  brmgs  out  c  learly  several  points  of 
interest.  The  only  credit  um(>n  as  yet  inaugurated  in  that  State  is 
the  St.  Mary's  Cooperative  Credit  Assoi iation,  of  Man*  hegter  (La 
CaL^se  Populaire  Ste.  Marie),  of  whit  h  the  last  balan«  e  sheet  is  here- 
with printed.  This  assoi iation  was  in«  orp^^ated  bjr  the  special  eut 
of  the  State  l^:islature  on  April  6,  1909,  and  owes  its  origin  to  the 
enthusiasm  of  the  late  Monsign<T  Pierre  Hevey,  who  founded  it  under 
the  advice  and  dire^  tion  of  M.  Desjardins. 

It  is  to  be  noted  that  the  State  legislature  did  not  pass  any  general 
statute  under  whi<  h  su*  h  assot  iations  could  be  formed,  holding  that 
until  their  charter  and  working  was  better  understood  none  should  be 
permitted  without  a  spe(  ial  charter  from  the  State. 

1  It  b  worthy  of  note  that  there  are  now  In  the  Province  of  Quebec  dose  upon  2,000  of  sach  penny  banks 
In  connection  with  the  schools,  in  addition  to  those  operated  by  the  eaisses  populalres. 
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The  St.  Mary's  Association  has  undoubtedly  been  managed  well  and 
cautiously,  the  directors  and  manager  all  serving  without  any  remu- 
neration whatever.  Up  to  June,  1913,  the  oflSces  were  in  a  private 
house,  for  which,  of  course,  no  rent  was  paid,  but  an  inc  rease  of  busi- 
ness has  now  compelled  tne  association  to  open  an  office  for  bank 
purposes,  business  oeing  done  f oiu*  days  a  week  only  in  the  evenings 
from  7  to  9  p.  m. 

The  association  has  now  760  members,  all  stockholders,  210  of  them 
being  either  past  or  present  borrowers  from  the  bank.  Not  more  than 
$200  c  an  be  deposited  as  c  apital  sto(  k  by  ea<  h  member,  although  the 
charter  allows  $500,  and  an  entrance  fee  of  16  cents  is  payable  on 
every  $5  share.  A  dividend  of  5  per  cent  per  annum  has  been  paid 
on  tne  capital  stock  and  4  per  cent  on  savings  deposits.  Real  estate 
mortgages  bring  in  5  per  cent,  while  personal  mortgages  and  prom- 
issory notes  are  'at  6  per  c  ent,  the  reason  being  that  on  these  a  State 
tax  of  three-foiu'ths  of  1  per  cent  is  payable  annually  to  the  State 
treasurer. 

A  "scholars'  caisse"  has  been  inaugurated  in  the  parish  schools, 
where  the  children  can  denosit  their  pennies,  and  in  four  years  over 
$3,000  has  been  thus  collected,  providing  an  invaluable  lesson  in 
thrift. 

By  the  terms  of  its  charter  the  operations  of  the  bank  are  confined 
to  the  city  of  Manchester  and  in  actual  practice  has  not  extended 
beyond  the  French  Koman  CathoUc  elerent.  This  has  led  to  the 
opmion  being  held  in  sorre  quarters  that  the  management  of  the 
bank  has  been  somewhat  too  conservative  and  thit  the  death  of 
Mgr.  Hevey  left  them  without  an  energetic  head  v^ho  would  push 
the  association.  However  this  may  be,  there  can  be  no  doubt  that 
if  the  committee  has  erred  on  the  side  of  caution,  yet,  in  the  opinion 
of  the  bank  commissioner  of  New  Hampshire,  the  pohcy  pursued  has 
otherwise  been  eminently  satisfactory. 

The  State  of  New  Hampshire  is  well  served  by  numerous  savings 
banks  and  building  and  loan  associations,  and  there  can  be  little 
doubt  that  many  consider  these  institutions  already  quite  able  to 
meet  the  needs  of  the  community  from  the  pecuniary  standpoint. 
While  this  is  the  case,  competent  judges  view  the  work  of  the  St. 
Mary's  Association  with  great  approval  and  consider  that  the  bene- 
fits which  it  confers  on  its  members,  both  financially  and  through 
tiie  premium  it  puts  on  good  character  and  thrift,  are  very  real  and 
most  praiseworthy.^ 

St.  Mary^s  Cooperative  Credit  Association^  Apr.  SO,  1914. 
Assets: 

Pocketbook  (loans) $57,569.39 

On  hand 4,553.35 

62, 122.  74 

Liabilities: 

Capital  stock 14, 699. 59 

Savings 46,146.95 

Guaranty  fund 932.43 

Undivided  profits 343.77 

62, 122. 74 

>I  am  Indebted  to  the  bank  commissioner,  Concord,  N.  H.,  for  particulars  and  criticism,  and  alao  to 
Mr.  F.  J,  Hoalne,  the  present  mana^ar.  for  the  balance  sheet  and  other  information. 
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GSNSBAL  MOTBMENT  8INCB  FOUNDATION  TO  APR.  30,  1014. 

Paid  in: 

Capital  stock $19,869.42 

Savings 103,517.81 

Paid  on  loans 30,570.54 

Profits 4,822.17 

Entrance  fees 461.50 

159,341.44 

Paid  out: 

Withdrawals  on  capital  stock 5,169.83 

Withdrawals  on  savings  deposits 57,370.86 

Loans 88,139.93 

Interest  paid  on  savings  deposits 1, 515. 02 

Di\ddenas  paid  on  capital  Etock 1,470.  65 

Expenses 1,021.80 

Cash  in  hand 4,553.35 

159,34L44 

BANK  FUND  APR.  30,  1914. 

Received  to  date: 

Entrance  fees 461.50 

Interest  paid  on  loans 4,822. 17 

5,283.67 
Paid  to  date: 

Expenses $1,021.80 

Interest  paid  on  saviners  deposit** 1, 515. 02 

Dividenoa  paid  on  capital  stock 1, 470. 65 

4,007.47 

1, 276. 20 

Guaranty  fund 932.43 

Surplus 343.77 

1, 276. 20 

F.  J.  HouLNE,  Manager, 
Manchester,  N.  H.,  May  1, 1914, 

JEWISH   COOPERATIVE   CBEDFT  UNIONS. 

I'^ndoubtedly  a  very  excellent,  movement  among  Jewish  farmers  has 
been  inaugurated  by  the  Jewish  Agriciiltural  and  Industrial  Aid 
Society,  of  174  Second  Avenue,  New  York. 

The  Jewish  farmers'  cooperative  credit  unions— the  first,  and  so  far 
the  only,  cooperative  agricultural  credit  banks  on  American  soil— had 
their  origin  in  1911,  when  three  were  orjranized. 

During  the  year  1912,  5  more  were  added  to  the  list,  and  9  in  1913, 
making  a  total  of  17  in  operation.  Kight  of  those  are  located  in  New 
York,  five  in  New  Jersey,  and  four  in  Connecticut.  Each  of  them 
raised  $500  or  more  from  the  sale  of  shares  to  members,  and  the  aid 
society  loaned  them  each  $1,000  with  which  to  begin  operations. 
These  are  all  voluntary  and  unincorporated  organizations,  but  it  is 
intended  that  those  in  New  York  shall  come  under  the  credit  union 
law  of  the  State  at  once.* 

1  Chapter  300  of  the  laws  of  New  York  became  law  Apr.  16, 1014. 
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The  Jewish  Agricultural  and  Industrial  Aid  Society  is  an  offshoot 
of  the  Baron  de  Hirsch  Foundation,  which  came  into  existence  in 
1890. 

From  its  very  inception  the  Baron  de  Hirsch  fund,  among  it8  other  activities,  made 
loans  to  Jewish  farmers.  Ten  years  later  the  Jewish  A^cultural  and  Industrial  Aid 
Society  was  incorporated  specially  to  look  after  the  agricultural  end  of  the  Baron  de 
Hirsch  fund  work.  All  aCTicultural  matters  were  then  turned  over  to  the  newly 
organized  society.  It  can  therefore  be  said  that  this  Jewish  aid  society,  together  witn 
the  loans  made  by  its  present  organization,  has  been  engaged  in  the  land-credit  business 
close  to  20  years.  The  land-credit  system  of  that  society  is,  accordingly,  the  oldest 
extant  in  the  United  States.^ 

It  will  thus  be  seen  that  these  credit  unions  preceded  the  Desjardins 
system,  but  it  is  extremely  significant  that,  as  has  been  said  already, 
it  is  intended  that  all  -  at  least  in  the  State  of  New  York—  shall  come 
under  the  credit  union  law,  in  the  framing  of  which  M.  Desjardins 
was  consulted  and  his  advice  followed.  While,  therefore,  they  can  not 
be  considered  the  offspring  of  the  Canadian  movement,  as  are  those 
in  Massachusetts,  yet  m  a  sketch  such  as  this  they  can  not  be  disre- 
garded. According  to  the  last  report  the  17  credit  unions  had  a 
membership  of  617,  $73,624.66  had  been  loaned  out  to  members,  and 
there  was  a  total  of  assets  over  liabilities  of  $1,317.93. 

CONSTITUTION   OF  THE   BANES. 

As  has  been  said  already,  M.  Desjardins  after  long  consideration 
selected  the  Luzzatti  system  as  the  one  to  follow  innis  experiment 
at  transplanting  a  system  of  cooperative  banking  to  the  North  Amer- 
ican Continent.  Luzzatti  had  learned  cooperation  from  Schulze- 
Delitsch  in  Germany  and,  while  revering  his  master,  he  had  seen  the 
drawbacks  of  the  German  system,  which  was  a  very  complex  one, 
relying  on  an  elaborate  system  of  management,  and,  as  its  distin- 
guishing  feature,  imlinuted  liability  of  members,  a  feature  shared  in 
conmion  with  the  Raiffeisen  agncultural  banks.  Si^or  Luzzatti 
knew  that  such  a  systein  would  be  unacceptable  in  Italy,  more  espe- 
cially the  unlimitea  liability,  a  risk  which  no  Italian  would  dream  of 
assuming.  The  type  of  bank,  therefore,  which  Signer  Luzzatti 
evolved  m  Italy,  although  owing  its  inspiration  to  the  work  of  the 
German  master,  was  practically  a  new  type  >^ith  all  liability  of  mem- 
bers strictly  limited  to  the  amount  of  the  shares  subscribed. 

M.  Desjardins  has  gone  even  further,  borrowing  from  the  United 
States  the  idea  of  the  withdrawable  capital  found  in  the  imcapital- 
ized  savings  banks  of  the  New  England  States,  where  there  is  no 
capital  stock,  the  funds  being  provided  by  the  depositors  to  whom 
the  right  to  withdraw  their  money  at  will,  after  a  short  notice  has 
been  given  to  the  banks,  is  secured.  In  tne  Desjardins  system  the 
working  capital  is  composed  of  shares  and  deposits — 

the  difference  between  them  being  more  of  a  moral  character  than  a  practical  one,  so 
for  as  the  member  is  concerned;  for  his  liability  is  the  same  in  either  case,  his  shares 
and  his  deposits  being  alike  withdrawable  just  as  are  the  deposits  in  an  ordinary 
banking  depository.  The  distinction  between  a  share  and  a  deposit  is  that  the  former 
is  made  up  of  savings  with  a  view  of  meeting  future  contingencies  more  or  less  remote, 
a  kind  of  time  deposit^  while  the  latter  b  monev  put  aside  for  almost  daily  use,  like 
the  bulk  of  funds  put  in  banks  and  withdrawable  by  check.* 

>  Third  Annual  Report  of  Jewish  Farmers'  Cooperatlre  Credit  Union,  printed  in  the  Jewish  Farmer, 
November,  1913. 


*The  Canadian  Bankinc  Svstem,  bv  Joseph  French  Johnson:  Pnblicationx  of  the  National  Monetary 
Vimmlssion,    Appendix  B,  '^Cooperative  peoples  banks  of  Canada/'  by  M.  Alphonse  Desjardins. 
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It  will  thus  be  seen  that  this  privilege  of  withdrawing  all  that  a 
member  has  put  into  the  bank,  both  in  shares  and  deposits  is  one 
that  in  a  community  little  used  to  the  intricacies  of  finance  and  sus- 

Sicious  of  all  forms  of  banking  would  be  indispensable.  M.  Des jar- 
ins  has  frequently  stated  that  among  the  French-Canadian  element 
the  imlimited  liability  of  Schulze  would  be  unthinkable,  the  limited 
liabihty  of  LuzzatU  unacceptable,  and  his  own  system,  which  prac- 
tically amoimts  to  an  abolition  of  all  liability  whatsoever,  the  only 
practicable  form.  On  this  point  M.  Desjardins  is  very  insistent,  and 
rightly  so,  since  his  system  has  been  frequently  misunderstood  and 
even  misrepresented  by  authorities  on  cooperative  banking  in  Europe, 
who  have  consistently  described  it  as  an  exact  facsimile  of  the  Luz- 
zatti  model. 

The  shares  of  $5  each  may  be  paid  for  in  50  weekly  installments  of 
10  cents  each,  and  in  addition  an  entrance  fee  of  10  cents  is  charged 
to  each  new  member,  these  fees,  added  to  a  levy  of  20  per  cent  of  the 
net  profits  of  each  year  being  applied  to  the  building  up  of  a  reserve 
fund,  which  is  lodged  with  one  of  the  ordinary  banks. 

This  rest  fund,  in  an  organization  such  as  this,  is  of  the  very 
greatest  importance,  since  it  serves  to  take  the  place  of  the  non- 
withdrawable  capital  of  a  differently  organized  bank,  speaking  on 
this  subject,  M.  Desjardins  in  an  address  at  Boston  compared  this 
reserve  of  20  per  cent  with  the  minimum  of  one-eighth  or  the  maxi- 
mum of  one-fourth  of  1  per  cent  kept  by  the  savings  banks  from  the 
net  profits  accumulated  as  a  guaranty  fund  until  such  fimd  reaches 
5  per  cent  of  the  deposits  as  prescribed  under  the  law  of  the  State  of 
Massachusetts.  Tne  State  of  Maine  provides  that  this  fimd  must 
amoimt  to  10  per  cent  of  the  deposits  and  New  York  fixes  the  maxi- 
mum of  the  surplus  at  15  per  cent.  In  addition,  in  the  caisses 
populaires  the  dividends  are  limited  to  a  maximum  of  7  per  cent, 
any  undivided  profits  left  over  after  this  dividend  has  been  paid  going 
to  swell  the  rest  fimd.  Besides  the  reserve  fund  each  caisse  after 
the  close  of  the  first  financial  year,  commences  to  build  up  a  **  provi- 
dence fund"  raised  by  means  of  a  10  per  cent  assessment  on  the 
yearly  profits,  which  is  accumulated  until  the  fund  attains  a  maximum 
of  one-half  of  the  yearly  profits  distributed  on  the  paid-up  stock. 
This  providence  fund  is  formed  as  the  first  line  of  defense,  or  it  might 
be  cdled  an  outer  bulwark  to  the  reserve,  and  is  designed  to  meet 
the  first  attack  of  any  approaching  disaster  which  may  threaten 
the  funds  of  the  bank.  Tne  reserve  of  funds  on  hand  kept  is  generally 
somewhat  less  than  20  per  cent  of  the  general  assets,  although,  of 
course,  the  percentage  varies  and  sometimes  it  is  found  penectly 
safe  and  practicable  to  keep  as  little  as  12  per  cent.  M.  Desjardins 
states  that  in  his  practical  experience  at  Levis  he  has  always  found 
that  a  reserve  of  12  per  cent  of  the  general  assets  is  ample  to  meet 
every  demand  of  the  members,  and  that  even  as  low  as  7  per  cent  is 
often  quite  safe. 

The  societies,  of  course,  deal  only  with  their  own  members,  nc 
business  of  any  sort  being  transacted  with  the  general  public.  All 
applications  for  loans  must  be  made  to  the  committee  of  credit,  con- 
sisting of  three  members  chosen  by  the  vote  of  the  shareholders. 
It  is  at  the  discretion  of  this  committee  to  grant  a  loan  to  an  appUcant 
merely  on  his  simple  note  or  acknowledgment,  but  it  may  also  decide 
that  the  note  must  be  backed  by  one  or  two  other  members  of  good 
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standing  in  the  society.  The  granting  of  a  loan  must,  however,  depend 
far  more  on  the  character  and  good  repute  of  the  borrower  than  on 
his  financial  status,  the  fifty-first  article  in  the  rules  of  the  associar 
tion  laying  it  down  that  the  *' committee  must,  above  all,  consider 
and  obtain  accurate  information  with  regard  to  the  honor,  the  spirit 
of  order,  the  activity,  honesty,  and  ability  of  the  borrower,  for  such 
are  the  chief  warranties  exacted  by  the  association."  In  every  case 
the  use  to  which  it  is  proposed  the  loan  should  be  put  must  be  plainly 
stated  and  if  the  committee  does  not  consider  it  compatible  with  the 
aims  of  the  society  in  promoting  productive  enterprise,  or  if  it  is  of  a 
frivolous  character,  the  application  may  be  refused,  however  good 
may  be  the  credit  of  the  applicant.  It  is  generally  found  that  when  a 
bank  is  foimded  in  a  new  district  a  ^ood  deal  of  misapprehension  is 
encountered  as  to  the  real  aims  of  the  bank  in  granting  loans,  and 
many  applications  of  an  imeconomic  character  are  m^e,  such  as 
loans  to  take  holidays,  purchase  fine  clothes,  etc.,  but  that  soon  the 
members  grasp  the  point  of  view  of  the  directors,  and  thus  an  edu- 
cative influence  becomes  apparent.  In  every  case  small  loans  are 
preferred  to  large;  that  is  to  say,  the  more  humble  borrower  is  helped 
before  his  richer  neighbor,  the  reasons  for  this  policy,  which  is  con- 
sistently followed  in  every  association,  being  first,  the  desire  to  help 
the  poorer  members  of  society;  secondly,  the  consideration  that  the 
small  borrower  very  often  has^o  other  avenue  of  credit  save  the 
imdesirable  one  of  the  pawnshop,  while  the  larger  man  can  usually 
obtain  accommodation  from  the  bank;  and  thirdly,  the  fact  that 
usually  smaller  sums  are  more  readily  repaid  than  lai^er  ones,  and 
therefore  constitute  a  smaller  risk  tnan  would  larger  and  perhaps 
somewhat  more  profitable  loans.* 

It  has  been  found  better  to  intrust  the  fixing  of  the  rate  of  interest 
to  the  committee  of  credit,  as  frequently  a  very  undesirable  result 
ensued  from  the  fixing  of  the  rate  by  the  general  meeting,  namely, 
that  the  majority  of  the  shareholders,  not  being  borrowers,  were 
prone  to  fix  the  rate  at  a  high  rather  than  at  a  low  figure,  which 
would  benefit  them  as  shareholders  and  depositors,  but  was  hardly 
in  the  best  interests  of  the  man  who  is  really  the  most  important 
figure  in  the  whole  concern,  namely,  the  borrower.' 

In  every  case  of  granting  a  loan  the  convenience  and  advantage 
of  the  borrower  is  considered  before  that  of  the  bank,  and  a  wide 
latitude,  according  to  the  circumstances  of  the  case,  is  given  as  to 
the  manner  and  time  of  repayment.  The  installment  plan  for  the 
amortization  of  the  loan  is  always  encouraged,  and  its  advantages 
impressed  on  the  borrower.  An  interesting  and  significant  point  is 
that  these  installments  may  be  paid  in  as  deposits  and  allowed  to 
draw  the  current  rate  of  interest  until  the  whole  sum  has  been  col- 
lected, or  the  installments  may  be  applied  directly  to  reducing  the 
debt,  interest  only  being  charged  on  the  unpaid  portions  from  the 
time  which  elapses  from  me  panting  of  the  loan  until  each  installment 
is  paid.  Many  most  interesting  stories  are  told  of  the  character  of  the 
business  done.    A  particularly  pleasiog  one,  which  admirably  shows 

I  Duiizig  the  13  vean  that  the  Caisse  Populaire  of  Levis  has  been  doin^  biislDeas  the  foUowing  number 
of  loans  under  1100  have  been  mide:  Under  110.  750;  S20-S35, 1,167;  $25-450. 1,352;  S50-I7S,  600;  $75-1100, 
732,  whOe  over  2.000  loans  of  sums  in  exce»  of  $100  have  been  made. 

I  Address  of  M.  Desjardins  before  the  Twentieth  Century  Ckib  of  Boston.  Ra»rinted  in  Labour  Oa- 
lette,  OtUwa,  July,  IfiOQ. 
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the  excellent  results  achieved,  may  be  cited  from  the  Levis  branch. 
A  young  seamstress,  in  need  ot  a  sewing  machine,  was  called  upon  by 
an  agent  from  one  of  the  manufacturers  of  these  instruments,  who 
in  his  persuasive  ways  almost  induced  her  to  purchase  one  from  him 
on  the  mstaUment  plan.  At  the  last  moment,  however,  she  bethought 
herself  of  the  caisse,  and  to  it  she  took  her  application  for  a  loan 
wherewith  to  buy  tne  machine,  which  was  readily  granted.  With 
the  proceeds  of  tne  loan  she  purchased  the  machine  from  the  agent, 
paymg,  however,  spot  cash,  and  receiving  in  consequence  the  dis- 
count. In  less  tiian  nine  months  sh&  had  repaid  the  whole  loan  to 
the  caisse,  and  by  borrowing  from  the  caisse  instead  of  purchasing 
from  the  company  on  the  installment  plan  her  total  savmg  on  the 
whole  transaction  was  no  less  than  $15.15. 

Another  instance,  g[iven  by  M.  Desjardins  when  giving  evidence 
before  the  committee  in  1906,  is  also  interesting.  He  says  that  two 
young  men,  brothers,  one  an  employee  in  a  shoe  factory,  the  other  a 
carpenter,  came  to  him  and  said.  We  are  offered  a  great  chance. 
We  have  the  opportunity  of  buying  a  house  on  very  easy  conditions. 
We  hope  to  marry  and  settle  down  and  would  like  to  be  alongside  one 
another,  and  this  house  is  divided  into  two,  which  would  suit  us  very 
well.  The  only  difficulty  is  that  we  have  net  the  $200  that  the 
vender  asks  us  as  a  cash  payment  on  the  purchase  price,  so  we  came 
to  you  and  ask  if  the  society  will  be  rt^ady  to  loan  us  the  $200.  We 
have  no  real  sec\uity  to  give,  the  house  standing  as  sec\uity  for  the 
seller.  We  can  not  offer  anything  but  our  good  reputation,  and  per- 
haps our  mother  may  come  m  and  give  her  signature  for  us  as  well." 
The  board  imanimously  agreed  to  sanction  the  loan^  and  the  m3ney 
was  advanced  to  the  yoxmg  men.  In  less  than  eight  months  the 
money  was  repaid.  The  young  men  were  so  delighted  and  so  encour- 
aged that  they  worked  almost  night  and  day  to  clear  off  the  indebt- 
edness. 

Just  such  instances  of  a  like  nature  might  be  multiplied  indefinitely, 
all  the  merest  conimonplaces  to  any  student  of  the  working  of  the 
cooperative  banks  in  Europe,  but  the  more  striking  and  illuminating 
when  it  is  realized  that  these  benefits  were  conferred  on  inhabitants 
of  the  New  World. 

BT-LAWS  OF  THE  LEVIS  CAISSE  POPULAIBE. 

It  would  not  be  out  of  place  to  note  some  of  the  by-laws  of  the 
association  at  Levis,  which  show  very  clearly  the  real  character  of  the 
organization.    The  objects  of  the  association  are: 

1.  To  protect  ita  members  against  revereee  of  fortune,  by  teaching  them  the  bene/ita 
of  wise  and  providential  measures,  based  on  mutual  assistance  and  cooperation,  and  in 
particular  by  instilling  and  developing  in  them  the  taste  for  and  the  constant  and 
energetic  practice  of  economy  on  the  most  modest  scale. 

2.  To  aid  them  by  a  wise  and  provident  system  of  credit  in  the  shape  of  loans  and 
advances,  the  proposed  employment  whereof  must  be  communicated  to  the  society, 
be  approved  by  it,  and  be  in  accordance  with  the  spirit  in  which  it  is  founded. 

3.  To  enable  perBons  devoid  of  fortune,  but  who  are  honest  and  laborious,  to  form 
part  of  the  association  bv  granting  them  facilities  for  paying  up  their  shares  in  ttie 
capital  stock  by  means  of  very  small  weekly  installments. 

4.  To  secure  the  practice  of  the  Christian  and  social  virtues  that  mark  the  good 
citizen,  the  honest,  laborious,  and  honorable  worker,  by  exacting  above  all  moral 
warranties  of  the  hi^est  order  from  the  shareholders  who  Dorrow  from  the  association. 
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5.  To  teach  the  members  respect  for  their  engagements^  and  also  the  advantages 
inevitably  derived  by  those  who  faithfully  fulml  the  obhgations  they  have  un(fer- 
taken. 

6.  To  combat  usury  by  means  of  cooperation  by  providing  all  who  are  deserving  with 
the  money  required  to  carry  on  their  business. 

7.  To  create  and  foster  mutual  confidence  between  shareholders  by  means  of  eco- 
nomic relations  based  on  the  security  of  warranties  of  a  high  character. 

8.  To  procure  them  gradually,  by  persevering  efforts  toward  securing  economy  and 
consequently  a  just  measure  of  credit,  that  economic  independence  which  inspires 
and  fosters  the  feeling  of  personal  dignity  and  convinces  one  of  the  need  of  rendng 
above  all  upon  oneself  to  improve  one"s  position  and  raise  oneself  in  the  social  scale. 

From  these  extracts  it  will  be  readily  seen  that  the  caisses  populaires 
have  grasped  very  thoroughly  the  true  spirit  of  cooperation,  namely, 
the  social  and  spiritual  side,  as  being  far  more  important  than  the 
merely  financial.  The  history  of  cooperation  on  both  sides  of  the 
border  has  not  been  any  too  inspiring.  Men  have  forgotten  that 
mere  pecimiary  gain  was  not  the  aim  and  object  of  cooperation;  the 
strainii^  after  dividends,  the  distractions  of  politics,  tie  disruptive 
curse  of  internal  dissensions,  all  have  combined  to  wreck  too  many 
enterprises  in  cooperation,  started  with  enthusiasm  and  ended  in 
quarreling,  disaster,  and  the  jeers  of  the  enemies  of  cooperation. 

It  win  De  of  interest,  perhaps,  at  this  point  to  notice  very  briefly 
an  excellent  article  in  tne  American  Economic  Review  for  March, 
1914,  by  Prof.  Lewis  H.  Haney,  of  the  University  of  Texas,  entitled 
"Farm  credit  conditions  in  a  cotton  State."  In  criticism  of  the  law 
recently  enacted  by  the  State  of  Texas  allowing  for  the  inauguration 
of  credit  unions,  modeled  on  the  law  in  Massachusetts,  he  makes  the 
following  observations: 

1.  No  limitation  is  put  upon  the  area  or  maximum  number  of  members  embraced 
within  a  group.  This,  together  with  imlimited  capital  and  dividends,  leaves  large 
opportunity  for  loose  profitrseeldng  operations. 

We  mav  note  that  in  the  Desjardins  system  in  Quebec  the  amount 
of  capital  to  be  held  by  each  member  is  strictly  limited  ($3,000), 
although  presumably  the  total  capitalization  of  the  caisse  is  unlimited. 
The  area  in  Quebec  is  limited  to  an  electoral  district;  dividends  are 
also  limited.     The  total  number  of  members  is  unlimited. 

2.  The  law  might  well  be  more  specific  in  the  matter  of  qualifications  for  member- 
Bhip.    No  emphasis  is  laid  upon  character  and  integrity. 

We  may  compare  here  the  very  careful  selection  of  members  in 
Quebec.     (See  sec.  3  of  by-laws  or  Caisse  Populaire  de  Levis.) 

3.  It  is  not  specified  that  loans  should  be  made  for  production  purposes. 

The  committees  of  credit  in  Quebec  are  very  careful  on  this  point. 

4.  No  provision  Cor  borrowing  by  the  association  is  made,  and  no  relation  is  estab- 
lished between  reserve  and  loans.  The  latter  point  is  of  capital  importance;  the  pur- 
pose of  a  reserve  "guaranty  fimd  "  is  to  serve  as  a  security  for  loans,  and  it  should  be 
fixed  in  proportion  to  liabditiee.  I  believe  that  all  profits  should  be  carried  to  reserve 
until  the  desired  proportion  of  liabilities  is  attained. 

The  regulations  with  regard  to  reserve  and  providence  fund  under 
the  Quebec  regime  should  be  noted  in  this  connection. 

5.  No  central  organization  is  provided. 

Here  Prof.  Haney  and  M.  Desjardins  disagree,  the  latter  not  finding 
a  central  organization  necessary. 

We  therefore  see  that  with  the  exception  of  one  trifling  difference 
of  opinion  in  the  matter  of  limitation  of  membership,  and  of  the  last, 
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which  is  unimportant,  Prof.  Haney's  criticisms  of  the  T^xas  law  is  in 
striking  a^coraance  with  the  theories  and  practice  of  the  Desjardins' 
system  in  Canada. 

MANAGEMENT. 

With  regard  to  the  management  of  the  different  caisses  populaires 
it  must  be  carefully  noted  that,  with  the  exception  of  the  manager, 
who  is  generally  a  paid  employee,  all  the  supervision  of  the  business 
is  done  gratuitously  by  a  system  of  three  committees.  These  three 
boards  or  committees,  nanaely,  the  board  of  administration,  the  com- 
mittee of  credit,  and  the  committee  of  supervision,  are  elected  at  the 
general  meeting  of  the  association,  each  committee  bein^  distinct,  and 
no  member  of  the  society  is  allowed  to  serve  on  more  than  one,  with 
the  exception  of  the  chaurman  of  the  board  of  administration,  who  is 
also,  ex  oflScio,  a  member  of  the  committee  of  credit,  in  order  that  he 
may  be  able  to  keep  the  board  of  administration  fully  posted  in  all 
that  is  decided  in  the  committee  of  credit— an  exceediogly  important 
consideration  when  it  is  considered  that  it  is  the  latter  committee  that 
controls  the  fimds  of  the  association  in  the  first  instance. 

The  board  of  administration,  consisting  of  from  five  to  nine  mem- 
bers, half  of  whom  retire  every  year,  exercise  a  power  of  general  super- 
vision and  control  over  all  the  affairs  of  the  society.  W  ithin  the  pur- 
view of  its  activities  lies  the  admission  and,  if  necessary,  the  expulsion 
of  members;  transfer  of  shares;  the  dividing  of  the  profits  on  the  year's 
working,  if  any  remain  after  their  disposal  according  to  the  rules 
of  the  association;  approval  or  suggestion  of  any  amendments  to  the 
by-laws;  approval  or  an  increase  m  the  number  of  shares  capable  of 
being  held  by  or  the  amoimt  to  be  loaned  to  any  single  member; 
appointment  of  the  manager  and  any  other  officials,  and  the  exercise 
01  aU  the  necessary  administrative  powers  not  specially  delegated  to 
the  two  other  boards. 

The  committee  of  credit  is  concerned  exclusively  in  dealing  with  the 
various  applications  for  loans  submitted  to  it  through  the  manager. 
It  is  within  its  discretion  to  make  regulations  determining  the  con- 
ditions upon  which  loans  are  granted  with  regard  to  the  security  ex- 
acted and  rate  of  interest  charged.  The  committee  must  be  unani- 
mous in  the  granting  of  any  loans,  and  the  applicant,  if  dissatisfied 
with  its  decision,  has  the  right  of  appeal  to  the  board  of  administra- 
tion, whose  decision  is  final.  The  members  of  the  committee  of  credit 
are,  by  a  self-denying  ordinance,  themselves  precluded  from  borrowing, 
either  directly  or  indirectly. 

The  third  committee,  that  of  supervision,  forms  a  permanent 
board  of  supervision  and  audit.  In  M.  Desjaroins's  words,  *'It  is  the 
general  meeting  sitting  en  permanence  alonmde  the  officers  chosen 
to  administer  the  affairs  of  the  society."  The  committee  has  the 
right  of  suspending  the  operations  of  the  association  until  the  situa- 
tion is  revised  by  a  general  meeting  of  shareholders. 

ADVANTAGES  OF  THE  SYSTEM. 

The  reallv  great  advantages  of  such  a  system  lie  often  not  in  the 
amount  of  business  done,  but,  as  M.  Desjardins  is  alwavs  most  care- 
ful to  point  out,  in  the  great  social  services  which  sucn  institutions 
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perform  in  the  various  communities  in  which  they  operate.  To  sum 
up  the  advantages  of  the  system,  we  can  not  do  better  than  follow 
M.  Desjardins  in  his  Boston  speech,  his  conclusions  being  as  follows: 
First.  The  speaker  pointed  out  the  cardinal  fact  that  in  the  con- 
stricted area  in  which  the  banks  work  saver  and  borrower  are  in 
the  closest  proximity.     He  went  on  to  say: 

Unlike  the  ordinary  or  official  savings  banks  they  have  not  a  mere  slot  in  their  wall 
through  which  to  receive  money,  but  a  mouth  wherewith  to  give  advice  and  a  heart 
wherewith  to  feel.  In  their  keeping  depositors  or  members  niay,  so  to  speak,  see  their 
money,  see  it  safely  held,  see  it  laid  out  profitably  in  the  locality,  benefiting  the  dis- 
trict and  producing  more  money,  whereas  elsewhere  it  disappears  to  go,  no  man  rightly 
knows  where,  to  the  great  money  markets. 

Second.  Bein^  administered  by  jjeople  of  the  local  population's  own 
choice  the  confidence  of  eveiyone  is  soon  won.  This  ability  to  com- 
mand local  confidence  is  of  the  greatest  assistance  in  drawing  local 
capital.  M.  Desjardins  says  that  a  banker  stated  in  conversation 
with  him  that  none  of  the  Canadian  chartered  banks  could  secure  to 
the  same  de^ee  the  confidence  of  small  folk,  the  hoarders  of  coin. 

Third.  This  proximity  between  borrower  and  lender  leads  to  a  very 
exact  knowledge  on  the  part  of  the  bank  authorities  of  their  cUents, 
and  to  their  being  able  to  wield  a  salutary  influence  over  them  either 
as  members  of  the  same  labor  imion  or  as  coresident  in  the  same 
town  or  city  ward. 

Fourth.  Their  power  of  making  very  small  loans^  and  of  helping 
the  very  humblest,  through  a  knowledge  of  local  and  mdividual  needs, 
and  through  their  settled  policy  of  always  giving  the  preference  to  the 
himiblest  demands. 

Fifth.  Their  abiUty  to  work  very  cheaply,  very  often  quite  gratui- 
tously, thus  enabling  them  to  give  credit  cneaplv. 

Sixth.  Their  retention  of  local  capital  and  all  profits  thereon  for 
the  borrowers  and  depositors. 

Seventh.  Their  potency  in  putting  an  end  to  all  usury. 

In  conclusion  we  may  say  that  M.  Desjardins  believes  most 
thoroughly  in  a  poUcy  of  decentraUzation.  He  maintains,  as  indeed 
do  all  cooperations  of  practical  experience,  that  successful  cooperation 
must  be  primarily  and  characteristically  a  local  movement,  each 
bank  standing  fair  and  square  upon  its  own  foundation.  There  is  no 
central  organization  among  the  group  of  caisses  populaires  in  Quebec; 
any  attempt  at  such  a  federation  or  central  association  would  be 
absolutely  out  of  keeping  with  the  spirit  of  M.  Desjardins's  work. 
State  aid  of  any  sort  or  description  is  equally  repugnant  to  the  ideas 
of  the  founder,  who  declares  that  while  he  Uves  ana  has  any  influence 
any  offer  of  State  assistance  or  State  interference  would  be  rejected. 

It  would  be  very  wrong  to  suppose  that  the  caisses  populaires  are 
in  any  way  opposed  to  the  interests  of  the  regular  banks.  They  act, 
on  the  contrary,  as  excellent  feeders  to  them,  by  teaching  their 
humble  clientele  the  benefits  of  banking,  and  also  by  depositing  their 
reserves  in  the  regular  banks.  In  the  Province  of  Quebec  the  char- 
tered banks  of  Canada  have  actually  made  headway  in  the  rural 
districts  since  the  inauguration  of  the  cooperative  scheme. 

There  can  be  no  doubt  that  the  movement  is  fraught  with  great 
possibiUties  for  expansion  among  the  more  humble  members  of 
society.  When  compared  with  the  slow  progress  made  by  similar 
movements  in  other  landsi  the  expansion  in  the  North  American 
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Continent,  dating  really  no  farther  back  than  1906,  is  truly  phenom- 
ensAj  and  shows  that  the  spirit  of  cooperation  is  universal,  and  that, 
modified  to  meet  the  needs  and  idiosyncrasies  of  different  races  and 
continents,  the  work  of  the  great  leaders  of  the  movement  in  Europe 
will  be  found  capable  of  being  transplanted  and  extended  to  still 
wider  fields,  until  the  usurer  has  been  finally  stamped  out  and  the 
improvident  taught  the  lesson  of  thrift. 

besides  the  articles  already  mention^^d  very  Uttle  has  been  written 
on  this  subject.  Tlie  Government  blue  book  published  in  1907  at 
Ottawa,  containing  M.  Desjardins's  evidence,  is  by  far  the  best  and 
fullest  account  of  the  movement,  as  it  was  then.  A  small  pamphlet 
by  M.  Desjardins,  La  Caisse  Populaire,  is  published  by  L'Ecole 
Sociale  Populaire,  Montreal. 

S  D— 63-2— vol  29 ^26  ^ 
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ANTITRUST  LEGISLATION 


CONFERENCE  REPORT. 

[To  accompany  H.  R.  15657.] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  biu  (H.  R.  15657)  to 
supplement  existing  laws  against  unlawful  restraints  and  monop- 
olies, and  for  other  purposes,  having  met,  after  full  and  free  confer- 
ence have  agreed  to  recommend  and  do  recommend  to  their  respec- 
tive Houses  as  follows: 

That  the  Senate  recede  from  its  amendments  numbered  25,  35,  38, 
42,  45,  46,  47,  53,  56,  59,  63,  80,  93,  and  94. 

That  the  House  recede  from  its  disagreement  to  the  amendments 
of  the  Senate  numbered  1,  3,  8,  9,  10, 11,  12,  13, 14, 15,  17,  19,  20,  21, 
23,  24,  27,  28,  29,  30,  31,  32,  33,  34,  36,  37,  40,  44,  48,  65,  66,  67,  68,  69, 
70,  75,  79,  81,  82,  83,  85,  87,  and  88;  and  agree  to  the  same. 

Amendment  numbered  2 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  2,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  matter  stricken  out  by  said  amendment,  insert  the 
following : 

Sec.  2.  That  it  shall  he  unlawful  for  any  person  engaged  in  com- 
merce^ in  the  course  of  such  commerce^  either  directly  or  indirectly 
to  discriminate  in  price  between  different  purchasers  of  com/modi- 
ties,  which  commodities  are  sold  jot  use,  consumption,  or  resale 
within  the  United  States  or  any  Territory  thereof  or  the  District  of 
Columbia  or  any  insular  possession  or  other  pldce  under  the  juris- 
diction of  the  united  States,  where  the  effect  of  such  discrimination 
mmi  be  to  substantially  lessen  competition  or  tend  to  create  a  monop- 
oly in  any  line  of  commerce:  Provided,  That  nothing  herein  con- 
tained shall  prevent  discrimination  in  price  between  purchasers  of 
commodities  on  account  of  differences  in  the  grade,  quality,  or  quan- 
tity of  the  commodity  sold,  or  that  makes  only  due  allowance  for 
difference  in  the  cost  of  selling  or  transportation,  or  discrimination 
in  price  in  the  same  or  different  communities  made  in  good  faith  to 
meet  competition:  And  provided  further.  That  nothing  herein  con- 
tained shall  prevent  persons  engaged  in  selling  goods,  wares,  or 
merchandise  in  commerce  from  selecting  their  own  customers  in  bona 
fide  transactions  and  not  in  restraint  of  trade. 

And  the  Senate  agree  to  the  same. 
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Amendment  numbered  4: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  4,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  matter  inserted  by  said  amendment  insert  the  fol- 
lowing : 

Sec.  3.  That  it  shall  he  urdawful  for  any  verson  engaged  in  com- 
merce^  in  the  course  of  such  commerce,  to  lease  or  TnaJce  a  sale  or 
contract  for  sale  of  goods^  wares^  merchandise^  machinery^  supplies 
or  other  commodities^  whether  patented  or  unpatented^  for  use^  con- 
sumvtion  or  resale  within  the  united  States  or  any  Territory  thereof 
or  the  District  of  Columbia  or  any  insular  possession  or  other  place 
under  tJie  jurisdiction  of  the  United  States^  or  fix  a  price  charged 
therefor^  or  discount  from^  or  rebate  upon^  such  price^  on  the  condi- 
tion^ agreem£nt  or  understanding  that  the  lessee  or  purchaser  thereof 
shall  not  use  or  deal  in  the  goods^  wareSy  merchandise^  machinery^ 
supplies  or  other  commodities  of  a  competitor  or  competitors  of  tne 
lessor  or  seller^  where  the  effect  of  such  lease^  sale^  or  contract  for 
sale  or  such  condition^  agreement  or  understanding  may  he  to  sub- 
stantially lessen  competition  or  tend  to  create  a  monopoly  in  any  line 
of  commerce. 

And  the  Senate  agree  to  the  same. 

Amendment  numbered  5 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  5,  and  agree  to  Uie  same  with  an  amendment  as 
follows : 

In  lieu  of  the  figure  "  3  "  inserted  by  said  amendment  insert  the 
figure  4;  and  the  Innate  agree  to  the  same. 

Amendment  numbered  6 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  nimabered  6,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  matter  inserted  by  said  amendment  insert  the 
following: 

Sec.  6.  That  a  final  judgment  or  decree  hereafter  rendered  in  any 
ct*iminal  prosecution  or  in  any  suit  or  proceeding  in  equity  brought 
ly  or  on  behalf  of  the  United  States  under  the  antitrust  laxos  to  the 
effect  that  a  defendant  has  violated  said  laws  shall  be  prima  facie 
evidence  against  such  defendant  in  any  suit  or  proceeding  brought 
by  any  other  party  against  siLch  defendant  under  said  laws  as  to  M 
matters  resvecting  which  said  jiulgment  or  decree  would  be  an 
estoppel  as  between  the  parties  thereto:  Provided^  This  section  shall 
not  apply  to  consent  judgments  or  decrees  entered  before  any  testi- 
mony has  been  taken:  Provided  further ^  This  section  shall  not  apply 
to  consent  judgment  or  decrees  rendered  in  criminal  proceedings  or 
suits  in  equity y  now  pending^  in  which  the  taking  of  testimony  has 
been  commenced  but  has  not  been  concluded,  provided  such  judg^ 
menls  or  decrees  are  rendered  before  any  further  testimony  h  taken. 

Whenever  any  suit  or  proceeding  in  equity  or  criminal  prosecution 
is  instituted  by  the  United  States  to  prevent ^  restrain  or  punish  viola- 
tions of  any  of  the  antitrust  laws^  the  running  of  the  statute  of  linU- 
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tations  in  respect  of  each  and  every  private  right  of  action  arising 
under  said  laws  and  based  in  whole  or  in  part  on  any  matter  com- 
plained of  in  said  suit  or  proceeding  shaU  he  suspended  during  the 
pendency  thereof. 
And  the  Senate  agree  to  the  same. 

Amendment  numbered  7 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  7,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  figure  "5"  inserted  by  said  amendment  insert  the 
figure  6]  and  the  Senate  agree  to  the  same. 

Amendment  numbered  16 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  16,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  "  6  "  inserted  by  said  amendment  insert  the 
figure  7;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  18: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  18,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  words  stricken  out  by  said  amendment  insert  the 
word  substantially ;  after  the  word  "  acquisition "  and  the  comma 
thereafter,  in  line  16,  page  7,  insert  or  to  restrain  such  commerce  in 
any  section  or  comm/unity^  and  after  the  word  "  or,"  in  line  16,  page  7, 
insert  the  word  tend]  and  the  Senate  agree  to  the  same. 

Amendment  numbered  22 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  niunbered  22,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  words  stricken  out  by  said  amendment  insert  the 
word  substantially ;  after  the  word  ''  acquired  "  and  the  comma  there- 
after, in  line  24,  page  7,  insert  or  to  restrain  such  commerce  in  any 
section  or  com/munity^  and  after  the  word  "or,"  in  line  1,  page  8, 
insert  the  word  tend\  and  the  Senate  agree  to  the  same. 

Amendment  numbered  26 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  26,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  words  stricken  out  by  said  amendment  insert  the 
word  substantially]  and  the  Senate  agree  to  the  same. 

Amendment  numbered  39 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  39,  and  agree  to  the  same  with  an  amendment 
as  follows : 

After  the  word  "  thereof  "  at  the  end  of  said  amendment  add  the 
words  ar  the  civil  remedies  therein  provided]  and  the  Senate  agree 
to  the  same. 
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Amendment  nmnbered  41 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  41,  and  agree  to  the  same  with  an  amendment  as 
follows : 

In  lieu  of  the  matter  stricken  out  by  said  amendment  strike  out 
only  the  matter  contained  in  lines  16  to  24,  inclusive,  page  9,  and 
lines  1  to  17,  inclusive,  page  10 ;  at  the  beginning  of  line  18,  page  10, 
insert  Sec.  8;  after  the  word  "  association,  in  line  21,  page  10,  strike 
out  the  comma,  and  after  the  word  "company,"  in  the  same  line, 
insert  a  comma;  after  the  words  " United  States,"  in  line  22,  page  10, 
insert  a  comma ;  strike  out  the  figures  "  $2,500,000,"  in  line  24,  page 
10,  and  in  line  3,  page  11,  and  insert  in  lieu  thereof  in  each  instance 
the  figures  $6^00 P00\  in  line  16,  page  11,  after  the  word  "associa- 
tion," strike  out  the  comma,  and  in  the  same  line,  after  the  word 
"  company."  insert  a  comma ;  in  line  17,  page  11,  after  the  words 
"  United  states,"  insert  a  comma ;  strike  out  tne  word  "  one,"  in  line 
18,  page  11,  and  insert  in  lieu  thereof  the  word  two\  and  after  the 
word  "association,"  in  line  23,  page  11,  strike  out  the  comma;  and 
the  Senate  agree  to  the  same. 

Amendment  numbered  43 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  43,  and  agree  to  the  same  with  an  amendment  as 
follows : 

In  line  16,  page  12,  after  the  word  "than,"  insert  the  following: 
hanks^  hanking  associations^  trust  companies  and;  and  the  Senate 
agree  to  the  same. 

Amendment  numbered  49 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  nimibered  49,  and  agree  to  the  same  with  an  amendment  as 
follows : 

Change  "  Sec.  8  "  to  Sec.  9;  and  after  the  words  "  accruing  from  " 
in  said  amendment  insert  the  following: ,  or  used  in^]  and  the  Senate 
agree  to  the  same. 

Amendment  nimibered  50: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  50,  and  agree  to  the  same  with  an  amendment, 
as  follows : 

In  lieu  of  the  matter  inserted  by  said  amendment  insert  the  fol- 
lowing: 

Sec.  11.  That  authority  to  enforce  compliance  with  sections  two^ 
three ^  seven  and  eight  of  this  Act  by  tJie  persons  respectively  subject 
thereto  is  hereby  vested:  in  the  Interstate  Corrnnerce  Commission 
where  applicable  to  common  carriers^  in  the  Federal  Reserve  Board 
where  applicable  to  banks^  banking  associations  and  trust  compa- 
nies^ and  in  the  Federal  Trade  Commission  where  applicable  to  all 
other  character  of  commerce^  to  be  exercised  as  follows: 

Whenever  the  commission  or  board  vested  with  jurisdiction  thereof 
shall  have  reason  to  believe  that  any  person  is  violating  or  has  vio- 
lated any  of  the  provisions  of  sections  two^  three^  seven  and  eight  of 
this  Act^  it  shall  issue  and  serve  upon  such  person  a  complaint  stating 
its  charges  in  that  respect^  and  containing  a  notice  of  a  hearing  upon 
a  day  and  at  a  place  therein  fixed  at  least  thirty  days  after  the  service 
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of  said  eomplaini.  The  person  so  complained  of  shall  have  the  right 
to  appear  at  the  place  arid  time  so  fixea  and  show  cause  why  an  order 
should  not  he  entered  by  the  commission  or  board  requiring  such 
person  to  cease  and  desist  from  the  violation  of  the  law  so  charged  in 
said  complaint.  Any  person  may  make  application^  and  upon  good 
cause  shovm  may  be  allowed  by  the  com/mission  or  boards  to  intervene 
and  appear  in  said  proceeding  by  counsel  or  in  person.  The  testis 
vhony  in  any  such  proceeding  sJtaU  be  reduced  to  writing  and  filed 
in  tKe  office  of  the  commission  or  board.  If  upon  such  hearing  the 
commfiission  or  boards  as  the  case  may  be^  shaR  oe  of  the  opinion  that 
any  of  the  provisions  of  said  sections  have  been  or  are  being  violated^ 
it  shaU  make  a  report  in  writinq  in  which  it  shall  state  its  findings  as 
to  the  facts^  and  shall  issue  ana  cause  to  be  served  on  such  person  an 
order  requiring  such  person  to  cease  and  desist  from  such  violations^ 
and  divest  itself  of  the  stock  field  or  rid  itself  of  the  directors  chosen 
contrary  to  the  provisions  of  sections  seven  ana  eight  of  this  Act^  if 
any  there  be^  in  the  m^inner  and  within  the  tims  fixed  by  said  order. 
UntU  a  transcript  of  the  record  in  such  hearing  shall  have  been  filed 
in  a  circuit  cotirt  of  appeals  of  the  United  States^  as  hereinafter  pro- 
vided^ the  commission  or  board  may  at  any  time^  upon  such  notice 
and  in  such  manner  as  it  shall  deem  proper^  modify  or  set  aside^  tn 
whole  or  in  part^  any  report  or  any  order  mxide  or  issued  by  it  urider 
this  section. 

If  such  person  fails  or  neglects  to  oh^y  such  order  of  the  commis- 
sion or  hoard  while  the  same  is  in  effect^  the  commission  or  board 
may  apply  to  the  circuit  court  of  appeals  of  the  United  States^  within 
any  circuit  where  the  violation  complained  of  was  or  is  being  com- 
mitted or  where  such  person  resides  or  carries  on  business^  for  the 
enforcement  of  its  order^  and  shall  certify  and  file  with  its  applica- 
tion a  transcript  of  the  entire  record  in  the  proceeding^  including  aU 
the  testimony  taken  and  the  report  and  oraer  of  the  commission  or 
board.  Upon  such  filing  of  the  application  and  transcript  the  court 
shcJl  cause  notice  thereof  to  be  served  upon  such  person  and  there- 
upon shall  have  jurisdiction  of  the  proceeding  and  of  the  question 
determined  therein^  and  shall  have  power  to  make  and  enter  upon  the 
pleadings^  testimony^  and  proceedings  set  forth  in  such  transcript 
a  decree  affirming^  modifying^  or  setting  aside  the  order  of  the  com- 
mission or  board.  The  findings  of  the  commission  or  board  as  to  the 
factSy  if  supported  by  testimony ^  shaU  be  conclusive.  If  either  party 
shall  apply  to  the  court  for  leave  to  adduce  additional  evidence^  arid 
shall  snow  to  the  satisfaction  of  the  court  that  such  additional  evi- 
dence is  material  and  that  there  were  reasonable  grounds  for  the 
failure  to  adduce  such  evidence  in  the  proceeding  before  the  commis- 
sion  or  boards  the  court  may  order  such  additional  evidence  to  be 
taken  before  the  commission  or  board  and  to  be  adduced  upon  the 
hearing  in  such  manner  and  upon  such  terms  and  conditions  as  to 
tlie  court  may  seem  proper.  Tlie  coTJvmission  or  board  may  modify 
its  findings  as  to  the  facts^  or  make  new  findings^  by  reason  of  the 
additional  evidence  so  taken.,  and  it  shall  file  such  modified  or  new 
finding Sy  which^  if  supported  by  testimony ^  shall  be  conclusive ^  and 
its  recommendation^  if  any^  for  the  modification  or  setting  aside  of 
its  original  order^  with  the  return  of  such  additional  evidence.  The 
judgment  and  decree  of  the  court  snaU  be  final,  except  that  the  same 
shaU  be  subject  to  review  by  the  Supreme  Court  upon  certiorari 
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as  vrovided  in  section  two  hundred  and  forty  of  the  Judicial 
Code. 

Any  party  required  by  auch  order  of  the  commission  or  board  to 
cease  and  desist  from  a  violation  charged  m/iy  obtain  a  review  of 
such  order  in  said  circuit  court  of  appeals  by  filing  in  the  court  a 
written  j>etition  prayina  that  the  order  of  tlCe  com/mission  or  board 
be  set  atkde.  A  copy  of  such  petition  shau  be  forthwith  served  upon 
the  com/mission  or  boards  and  thereupon  the  commission  or  board 
forthwith  shall  certify  and  file  in  the  court  a  transcript  of  tJie  record 
as  hereinbefore  provided.  Upon  the  filing  of  the  transcript  the 
court  shall  have  the  same  jurisdiction  to  affirm^  set  aside^  or  modify 
the  order  of  the  commission  or  board  as  in  the  case  of  an  application 
by  the  commission  or  board  for  the  enforcement  of  its  order^  and  the 
findings  of  the  commission  or  board  as  to  the  facts^  if  supported  by 
testim^ony^  shall  in  like  manner  be  conclusive. 

The  jurisdiction  of  the  circuit  court  of  appeals  of  the  United  States 
to  enforce^  set  aside,  or  modify  orders  of  the  com/mission  or  board 
shall  be  exclusive. 

Such  proceedings  in  the  circuit  court  of  appeals  shall  be  given 
precedence  over  other  cases  vending  therein,  and  shall  be  in  every 
way  expedited.  No  order  of  the  commission  or  board  or  the  judg- 
ment of  the  court  to  enforce  the  same  shall  in  any  wise  relieve  or 
absolve  any  person  from  any  liability  under  the  antitrust  Acts. 

Complaints,  orders,  and  other  processes  of  tJte  commission  or  board 
under  this  section  may  be  served  by  anj/one  duly  authorized  by  the 
commission  or  board,  either  (a)  by  delivering  a  copy  thereof  to  the 
person  to  be  served,  or  to  a  member  of  the  partnership  to  be  served, 
or  to  the  president,  secretary,  or  other  executive  officer  or  a  director 
of  the  corvoration  to  be  served:  or  (6)  by  leaving  a  copy  thereof  at 
the  principal  ofitce  or  place  of  business  of  such  person;  or  (c)  by 
registering  and  mailing  a  copy  thereof  addressed  to  such  person  at 
his  principal  oflce  or  place  of  business.  The  verified  return  by  the 
person  so  serving  said  complaint,  order,  or  other  process  setting  forth 
the  manner  of  said  service  shall  be  proof  of  the  same,  and  the  return 
post-office  receipt  for  said  complaint,  order,  or  other  process  regis- 
tered and  mailed  as  aforesaid  shaU  be  proof  of  the  service  of  the 
same. 

And  transpose  the  same  to  follow  amendment  51. 

And  the  Senate  agree  to  the  same. 

Amendment  numbered  61: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  51,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  matter  inserted  by  said  am^idment  insert  the  fol- 
lowing: 

Sec.  10.  That  after  two  years  from  the  approval  of  this  Act  no 
common  carrier  engaged  in  commerce  shall  have  any  dealings  in 
securities,  supplies  or  other  articles  of  commerce,  or  shall  make  or 
have  any  contracts  for  construction  or  maintenance  of  any  kind,  to 
the  amount  of  more  than  $60ft00,  in  the  aagregate,  in  any  one  year, 
with  another  corporation,  firm,  partnership  or  association  when  the 
said  common  carrier  shall  have  upon  its  board  of  directors  or  as  its 
president,  manager  or  as  Us  purchasing  or  selling  officer^  or  ageni 
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in  the  farUofular  transactiorif  any  person  wJio  is  at  the  same  time  a 
director^  manager^  or  purchasina  or  selling  oificer  of^  or  who  has  any 
mbstantial  interest  tn,  such  otner  corporation^  firrrij  partnership  or 
association^  unless  and  except  such  purchases  shaU  be  made  from^ 
or  such  dealings  shall  be  with,  the  bidder  whose  bid  is  the  most 
favorable  to  such  common  carrier,  to  be  ascertazTied  by  competitive 
bidding  under  regulations  to  be  prescribed  by  rule  or  otherwise  by  the 
Interstate  Commerce  CommfUssion.  No  bid  shall  be  received  unless 
the  name  and  address  of  the  bidder  or  the  names  and  addresses  of 
the  officers,  directors  and  general  managers  thereof,  if  the  bidder  be 
a  corporation,  or  of  the  m,enibers,  if  it  be  a  partnership  or  firm,  be 
given  with  the  bid. 

Any  person  who  shall,  directly  or  indirectly,  do  or  attempt  to  do 
anything  to  prevent  anyone  from  biddina  or  shall  do  any  act  to  pre- 
vent free  and  fair  competition  am/mg  the  bidders  or  those  desiring 
to  bid  shall  be  punished  as  prescribed  in  tJds  section  in  the  case  of 
an  officer  or  director. 

Every  such  comm^on  carrier  having  any  such  transactions  or  mak- 
ing any  such  purchases  shall  within  thirty  days  after  m/iking  the 
same  pie  with  the  Interstate  Com/merce  Commission  a  full  and 
detailed  statement  of  the  transaction  showing  the  m/inner  of  the  comr 
petitive  bidding,  who  were  the  bidders,  and  the  names  and  addresses 
of  the  directors  and  officers  of  the  corporations  and  the  members  of 
the  firm  or  partnership  bidding;  and  whenever  the  said  commission 
shall,  after  investigation  or  hearing,  have  reason  to  believe  thai  the 
law  has  been  violated  in  and  about  toe  said  purchases  or  transactions 
it  shall  transmit  aU  papers  and  documents  and  its  own  views  or  find- 
ings regarding  the  transaction  to  the  Attorney  General. 

If  any  common  carrier  shall  violate  this  section  it  shall  be  fined  not 
exceedina  $i6fi00;  and  every  such  director,  agent,  manager  or 
officer  thereof  who  shall  have  knowingly  voted  for  or  directed  the 
act  constituting  such  violation  or  who  shall  have  aided  or  abetted  in 
such  violation  shall  be  deemed  guilty  of  a  misdemeanor  and  shall  be 
fined  not  exceeding  $5,000,  or  confined  in  jail  not  exceeding  one  year^ 
or  both,  in  the  discretion  of  the  court. 

And  transpose  the  same  to  follow  line  23,  page  13. 

And  the  Senate  agree  to  the  same. 

Amendment  numbered  52: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  52,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  ^^  11  ^  inserted  by  said  amendment  insert  the 
figure  12  \  and  the  Senate  agree  to  the  same. 

Amendment  nimibered  54: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  54,  and  agree  to  the  same  with  an  amendmenji 
as  follows: 

In  lieu  of  the  matter  inserted  by  said  amendment  insert  the  follow- 
ing: transacts  business;  and  aU  process  in  such  cases  may  be  served 
in  the  district  of  which  it  is  an  inhabitant,  or  wherever  it  may  be 
found  \  and  the  Senate  agree  to  the  same. 
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Amendment  numbered  55 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  55,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  "  12  "  inserted  by  said  amendment  insert  the 
figure  IS;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  57 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  57,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  "  13  "  inserted  by  said  amendment  insert  the 
figure  li ;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  58 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbei'ed  68,  and  agree  to  the  same  with  an  amendment 
as  follows : 

Reinsert  the  matter  stricken  out  by  said  amendment  and  insert  the 
word  penal  after  the  words  "  any  of  the  "  and  before  the  word  "  pro- 
visions," in  line  15,  page  14;  and  omit  the  matter  inserted  by  said 
amendment ;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  60 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  60,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  figure  "  14  "  inserted  by  said  amendment  insert  the 
figure  15;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  61 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  61,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  figure  "  15  "  inserted  by  said  amendment  insert  the 
figure  16;  and  the  benate  agree  to  the  same. 

Amendment  numbered  62 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  62,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  "  six,  and  seven,"  in  said  amendment  insert  threej  seven 
and  eight;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  64 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  64,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  figure  "16"  inserted  by  said  amendment  insert  the 
figure  17;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  71: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  71,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  "17"  inserted  by  said  amendment  insert  the 
figure  18 ;  and  the  Senate  agree  to  the  same. 
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Amendment  numbered  72 : 

That  Jhe  House  recede  from  its  disagreement  to  the  amendment  of 
ihe  Senate  numbered  72,  and  agree  to  the  same  with  an  amendment 
as  follows: 

Reinsert  the  matter  stricken  out  by  said  amendment,  inserting  the 
word  sixteen  in  lieu  of  the  word  "  fourteen,"  in  line  19,  page  26;  and 
the  Senate  agree  to  the  same. 

Amendment  numbered  78: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  78,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  "  18  ^  inserted  by  said  amendment  insert  the 
figure  19;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  74 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  74,  and  agree  to  the  same  with  an  amendment 
as  follows : 

Strike  out  the  comma  after  the  word  "  employees,"  in  line  7,  page 
27 ;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  76 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  76,  and  agree  to  the  same  with  an  amendment 
ns  follows: 

In  lieu  of  the  figure  ^^  19  "  inserted  by  said  amendment  insert  the 
figure  SO]  and  the  Senate  agree  to  the  same. 

Amendment  numbered  77: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  77,  and  agree  to  the  same  with  an  amendment 
as  follows: 

Reinsert  the  words  stricken  out  by  said  amendment,  and  in  lieu  of 
the  matter  inserted  by  said  amendment  insert  the  following: ,  whether 
singly  or  in  concert^  and  strike  out  the  comma  after  the  word  "  ad- 
vising," in  line  3,  page  28 ;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  78 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  78,  and  agree  to  the  same  with  an  amendment 
as  follows: 

Add  a  comma  after  the  word  ^'  information,"  in  line  10,  page  28 ; 
and  the  Senate  agree  to  the  same. 

Amendment  numbered  84: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  84,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  ^'  20  ^  inserted  by  said  amendment  insert  the 
figure  £1 ;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  86: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  86,  and  agree  to  the  same  with  an  amendment 
as  follows: 

In  lieu  of  the  figure  ^^  21 "  inserted  by  said  amendment  insert  the 
figure  £8;  and  the  Senate  agree  to  the  same. 
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Amendment  numbered  89: 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  89,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  figure  ^^22"  inserted  by  said  amendment  insert  the 
figure  SS;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  90 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  90,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  figure  ^^  23  ^'  inserted  by  said  amendment  insert  the 
figure  t4;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  91 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  91,  and  agree  to  the  same  with  an  amendment 
as  follows : 

In  lieu  of  the  word  ^twenty"  inserted  by  said  amendment  insert 
the  word  twenty-one;  and  the  Senate  agree  to  the  same. 

Amendment  numbered  92 : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  numbered  92,  and  agree  to  the  same  with  an  amendment  as 
follows : 

In  lieu  of  the  figure  ^^  24 ''  inserted  by  said  amendment  insert  the 
figure  £6]  and  the  Senate  agree  to  the  same. 

Amendment  numbered  95 : 

That  the  House  recede  from  its  disa^eement  to  the  amendment  of 
the  Senate  numbered  95,  and  agree  to  the  same  with  an  amendment  as 
follows: 

Change  ^'  Sec.  27  "  to  Sec.  £6;  and  the  Senate  agree  to  the  same. 

c.  a.  cuuberson, 
Lee  S.  Overman, 
W.  E.  Chilton, 
Managers  on  the  part  of  the  Senate. 

E.  Y.  Webb, 
C.  C.  Carlin, 
J.  C.  Floyd, 
Managers  on  the  part  of  the  House. 
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ALASKA  COAL  LANDS. 


CONFERENCE  REPORT. 

[To  accompany  H.  R.  14233.] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.  R.  14283) 
to  provide  for  the  leasing  of  coal  lands  in  the  Territory  of  Alaska, 
ana  for  other  purposes,  having  met,  after  full  and  free  conference 
have  agreed  to  recommend  and  do  recommend  to  their  respective 
Houses  as  follows : 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate,  and  agree  to  the  same  with  an  amendment  as  follows : 

In  lieu  of  tne  matter  proposed  bjr  the  Senate  insert  the  following : 

That  the  Secretary  of  the  Interior  be.  and  hereby  ia^  authorised 
and  directed  to  survey  the  lands  of  the  United  States  in  the  Terri- 
tory of  Alaska  known  to  be  valiboble  for  their  deposits  of  coal^  pref- 
erence to  be  given  first  in  favor  of  surveying  lands  within  those 
areas  commonly  known  as  the  Bering  River^  Matanuska^  and  Ne- 
nana  coal  fields^  and  thereafter  to  such  areas  or  coal  fields  as  lie 
tributary  to  established  settlements  or  existing  or  proposed  rail  or 
water  transportation  lines:  Provided.  That  such  surveys  shall  be 
executed  in  accordance  with  existing  taws  and  rules  and  regulations 
governing  the  survey  of  public  lands.  There  is  hereby  appropriated^ 
out  of  any  m>oney  in  the  Treasury  not  otherwise  appropriated^  the 
sum  of  $100fiOO  for  the  purpose  of  making  the  surveys  herein  pro- 
vided for^  to  continue  available  until  expended:  Provided^  That 
any  surveys  heretofore  made  under  the  authority  or  by  the  approval 
of  the  Department  of  the  Interior  Tnay  be  adopted  and  used  for  the 
purposes  of  this  Act, 

iSec.  2,  That  the  President  of  the  United  States  shall  designate 
and  reserve  from  use^  location^  sale^  lease^  or  disposition  not  exceed- 
ing five  thousand  one  hundred  and  twenty  acres  of  coal-bearing  land 
in  the  Bering  River  field  and  not  exceeding  seven  thousand  six 
hundred  and  eighty  acres  of  coal-bearing  land  in  the  Matanuska 
fields  and  not  to  exceed  one-half  of  the  other  coed  lands  in  Alaska: 
Provided^  That  the  coed  deposits  in  such  reserved  areas  wAiy  be  mined 
under  the  direction  of  the  President  when^  in  his^  opinion^  the  mining 
of  such  coed  in  such  reserved  areas^  under  the  direction  of  the  Presi- 
dent^ becomes  necessaiy^  by  reason  of  an  insufficient  supply  of  coal 
at  a  reasonable  price  for  tne  requirements  of  Government  works^  con- 
struction and  operation  of  Government  rauroads,  for  the  Navy,  for 
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national  protection^  or  for  relief  from  monopoly  or  oppressive  con- 
ditions. 

Sec.  S.  That  the  unreserved  coal  lands  and  coal  deposits  shall  be 
divided  by  the  Secretary  of  the  Interior  into  leasing  blocks  or  tracts 
of  forty  acres  each^  or  multiples  thereof^  and  in  such  form  as  in  the 
opinion  of  the  Secretary  vnll  permit  the  most  economical  mining  of  the 
coal  in  such  blocks j  but  in  no  case  exceeding  ttao  thousand  five  hundred 
and  sixty  acres  in  any  one  leasing  block  or  tract;  and  thereafter^  the 
Secretary  shall  offer  such  blocks  or  traxits  and  the  coal^  lignite^  and  as- 
sociated  minerals  therein  for  leasing^  and  may  aboard  leases  thereof 
through  advertisement^  competitive  bidding^  or  such  other  methods 
as  he  may  by  general  regulations  adopts  to  any  person  above  the  age 
of  twenty-one  years  who  is  a  citizen  of  the  United  States^  or  to  any 
association  of  such  persons^  or  to  any  corporation  or  municipality 
organized  under  the  laws  of  tJie  TJrdted  States  or  of  any  State  or 
Territory  thereof:  Provided^  That  a  majority  of  the  stock  of  such 
corporation  shall  at  all  times  be  owned  and  hela  by  citizens  of  the 
United  States:  And  ^ovided  further^  That  no  railroad  or  common 
carrier  shall  be  permitted  to  take  or  acquire  through  lease  or  permit 
under  this  Act  any  coal  or  coal  lands  in  excess  of  sv^ch  area  or 
quantity  as  may  be  required  and  used  solely  for  its  own  use^  and 
such  limitation  of  use  snail  be  expressed  in  aU  leases  or  permits  issued 
to  railroads  or  commton^  carriers  hereunder:  And  provided  further^ 
That  any  person^  association^^  or  corporaHon  qualified  to  become  a 
lessee  urmer  this  Act  and  owning  any  pending  claim  under  the  public- 
land  laws  to  any  coal  lands  in  Alaska  may^  within  one  year  from  the 
passage  of  this  Act^  enter  into  an  arrangement  with  the  Secretary  of 
the  Interior  by  which  such  claim  shall  be  fuUy  relinquished  to  the 
United  States;  and  if  in  the  judgment  of  the  Secretary  of  the  In- 
terior^ the  circumstances  connected  with  such  claim  justify  so  doing, 
the  moneys  paid  by  the  claimant  or  claimants  to  the  United  States 
on  account  of  such  claim  shall^  by  direction  of  the  Secretary  of  the 
Interior^  be  returned  and  paid  over  to  such  person,  association,  or 
corporation  as  a  consideration  for  such  relinquishment. 

All  claims  of  existing  rights  to  any  of  such  lands  in  which  final 
proof  has  been  submitted  and  which  are  now  pending  before  the 
Commissioner  of  the  General  Land  Office  or  the  Secretary  of  the 
Interior  for  decision  shall  be  adjudicated  within  one  year  from  the 
passage  of  this  Act, 

Sec.  4.  That  a  person^  association^  or  corporation  holding  a  lease 
of  coal  lands  under  this  Act  may,  with  the  approval  of  the  Secretary 
of  the  Interior  and  through  the  same  procedure  and  upon  the  same 
terms  and  conditions  as  in  the  case  of  an  original  lease  under  this 
Act,  secure  a  further  or  new  lease  covering  additional  lands  con- 
tiguous to  those  embraced  in  the  original  lease,  but  in  no  event  shall 
the  total  area  embraced  in  such  original  and  new  leases  exceed  in  the 
aggregate  two  thousand  five  hundred  and  sixty  acres. 

That  upon  satisfactory  showing  by  any  lessee  to  the  Secretary  of 
the  Interior  that  all  of  the  workable  deposits  of  coal  within  a  tract 
covered  by  his  or  its  lease  will  be  exhausted,  worked  out,  or  removed 
within  three  years  thereafter,  the  Secretary  of  the  Interior  may, 
within  his  discretion,  lease  to  such  lessee  an  additional  tract  of  land 
or  coal  deposits,  which,  including  the  coal  area  remaining  in  the 
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arigindl  lease,  shall  not  exceed  two  thousand  five  hundred  and  sixty 
aores^  through  the  same  procedure  and  under  the  same  competitive 
conditions  as  in  case  of  an  original  lease. 

Sec,  6.  That  J  subject  to  the  approval  of  the  Secretary  of  the  In- 
terioTy  lessees  holding  under  leases  smaU  blocks  or  areas  may  con- 
solidate  their  said  leases  or  holdings  so  as  to  include  in  a  single  hold- 
ing not  to  exceed  two  thousand  five  hundred  and  sixty  acres  of 
contiguous  lands. 

Sec.  6.  That  each  lease  shall  be  for  such  leasing  block  or  tract  of 
land  as  may  be  offered  or  applied  for,  not  exceeding  in  area  two 
thousand  five  hundred  and  sixty  acres  of  land,  to  be  described  by  the 
subdivisions  of  the  survey ,  and  no  person,  assodationj  or  corporation. 
excef}t  as  hereinafter  provided,  shall  be  permitted  to  take  or  hold 
any  interest  as  a  stocknolder  or  otherwise^  tn  more  than  one  such  lease 
under  this  Act,  and  any  interest  held  in  violation  of  this  proviso 
shall  be  forfeited  to  the  United  States  by  appropriate  proceedings 
instituted  by  the  Attorney  General  for  that  purpose  in  any  court 
of  oomvetent  jurisdiction,  except  that  any  such  ownership  and  in- 
terest hereby  forbidden  which  may  be  acquired  by  descent,  unit, 
j^gment^  or  decree  may  be  held  for  two  years,  and  not  longer,  after 
its  acquisition. 

Sec.  7.  That  any  person  who  shall  purchase,  acquire,  or  hold  any 
interest  in  two  or  more  such  leases,  except  as  herein  provided,  Of 
who  shall  knowingly  jmrchase,  acquire,  or  hold  any  stock  in  a  cor- 
poration having  an  interest  in  two  or  more  such  leases,  or  who 
shM  knowingly  sell  or  transfer  to  one^  disqualified  to  purchase,  or 
except  as  in  this  Act  sveciflcaUy  provided,  disauaUflea  to  acquire, 
any  such  interest,  shall  he  deemed  puUty  of  a  felony,  and  upon  con- 
viction shall  be  punished  by  imprisonment  for  not  m^ore  than  three 
years  and  by  a  pne  not  exceeding  SljOOO:  Provided,  That  any  such 
ownership  and  interest  hereby  forbidden  which  may  be  acquired  by 
descent,  wHl,  judgment,  or  decree  may  be  held  two  years  after  its 
acquisition  and  not  longer,  and  in  case  of  minority  or  otner  dis- 
ability such  time  as  the  court  may  decree. 

Sec.  8.  That  any  director,  trustee,  officer,  or  agent  of  any  corpora- 
tion holding  any  interest  in  such  a  tease  who  shall,  on  behalf  of  such 
corporation,  act  in  the  purchase  of  any  interest  in  another  lease,  or 
who  shall  knowingly  act  on  behalf  of  such  corporation  in  the  sale  or 
transfer  of  any  sucn  interest  in  any  lease  held  by  such  corporation  to 
amy  corporation  or  individual  holding  any^  interest  in  any  such  a 
lease,  except  as  herein  provided,  shall  be  guilty  of  a  felony  and  shall 
be  subject  to  imprisonment  for  a  term  of  not  exceeaing  three  years 
and  a  fine  of  not  exceeding  $1,000. 

Sec.  8a.  If  any  of  the  lands  or  deposits  leased  under  the  provisions 
of  this  Act  shaft  be  subleased,  trusteed,  possessed,  or  controlled  by 
any  device  permanently,  temporarily,  directly,  indirectly,  tacitly,  or 
in  any  manner  whatsoever,  so  that  they  form  part  of  or  are  in  any- 
wise controlled  by  any  combination  in  the  form  of  an  unlawful  trust, 
with  consent  of  Lessee,  or  form  the  subject  of  any  contract  or  con- 
spiracy in  restraint  of  trade  in  the  mining  or  selling  of  coal,  entered 
into  by  the  lessee,  or  of  any  holding  of  such  lands  by  any  individual, 
partnership^  association^  corporation^  or  control^  tn  excess  of  two 
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tfumsand  five  hundred  and  sixty  acres  in  the  Territory  of  Alaska^ 
the  lease  thereof  shaU  be  forfeited  by  appropriate  court  proceedings. 

Sec.  9.  That  for  the  privUeae  of  mining  and  extracting  and  dis- 
posing of  the  coal  in  the  lands  covered  by  his  lease  the  lessee  shall 
V€Cy  to  the  United  States  such  royalties  as  may  be  specified  in  the 
lease,  which  shall  not  be  less  than  2  cents  per  ton^  due  and  payable 
at  the  end  of  each  month  succeeding  that  of  the  shipment  of  th£  coal 
from  the  mine,  and  an  annual  rental,  payable  at  the  beginning  of  each 
year,  on  the  lands  covered  by  such  tease,  at  the  rate  of  25  cents  per 
acre  for  the  first  year  thereafter,  60  cents  per  acre  for  the  second, 
third,  fourth,  and  fifth  years,  and  $1  per  acre  for  each  and  every  year 
thereafter  during  the  continuance  of  the  lease,  except  that  such  rental 
for  any  year  shaU  be  credited  against  the  royalties  as  they  accrue  for 
that  year.  Leases  may  be  for  periods  of  not  more  than  fifty  years 
each,  subject  to  renewal,  on  such  terms  and  conditions  as  may  be 
authorizea  by  law  at  the  time  of  such  renewal. 

Sec.  10.  That  in  order  to  provide  for  the  supply  of  strictly  local 
and  domestic  needs  for  fuel  the  Secretary  of  th£  Interior  may,  under 
such  rules  and  regulations  as  he  may  prescribe  in  ad>'ance,  issue  to 
any  applicant  ^[ualifisd  under  section  three  of  this  Act  a  limited 
license  or  permzt  granting  the  ri^ht  to  prospect  for,  mine,  and  dis- 
pose of  coal  belonging  to  the  United  States  on  specified  tracts  not  to 
exceed  t^n  acres  to  any  one  person  or  association  of  persons  in  any 
one  coed  field  for  a  period  of  not  exceeding  ten  years,  on  such  condi- 
tions not  inconsistent  with  this  Act  as  in  his  opinion  will  safeguard 
the  public  interest,  without  payment  of  royalty  for  the  coed  mined 
or  for  the  land  occupied:  Provided,  That  the  acquisition  or  holding 
of  a  lease  under  the  preceding  sections  of  this  Act  shall  be  no  bar 
to  the  acquisition,  holding,  or  operating  under  the  limited  license  in 
this  section  permitted.  And  the  holding  of  such  a  license  shall  be 
no  bar  to  the  eLcquisition  or  holding  of  such  a  lease  or  interest  therein. 

Sec.  11.  Thai  any  lease,  entry,  location,  occupation,  or  use  per- 
mitted under  this  Act  shall  reserve  to  the  (Government  of  the  United 
Stales  the  right  to  grant  or  use  such  easements  in,  over,  through,  or 
upon  the  land  leered,  entered,  located,  occupld,  or  used  as  may  be 
necessary  or  appropriate  to  the  working  of  the  same  or  other  coed 
lands  by  or  unaer  authority  of  the  Government  and  for  other  pur- 
poses: Provided,  That  saia  Secretary,  in  his  discretion,  in  maJeing 
any  lease  under  this  Act,  may  reserve  to  the  United  States  the  right 
to  lease,  sell,  or  othencise  dispose  of  the  surface  of  the  lands  cm- 
braced  unthin  such  lease  under  existing  law  or  laws  hereafter  enacted 
in  so  far  as  said  surface  is  not  necessary  for  use  by  th^  lessee  in  ex- 
tracting and  removing  the  deposits  of  coal  therein.  If  such  reserva- 
tion is  made,  it  shale  be  so  determined  before  the  offering  of  such 
lease. 

That  the  sedd  Secretary  during  the  life  of  the  lease  is  authorised 
to  issue  such  permits  for  easements  herein  provided  to  be  reserved^  and 
to  permit  the  use  of  such  other  public  lands  in  the  Territory  of 
Alaska  as  may  be  necessary  for  the  construction  and  maintenance  of 
coal  weaheries  or  oth^r  works  incident  to  the  mining  or  treatment  of 
coal,  which  lands  may  be  occupied  and  used  jointly  or  severally  by 
lessees  or  permittees,  as  may  be  determined  by  said  Secretary. 
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TJiat  th£  said  Secretary  d/wring  the  life  of  the  lease  is  authorized 
to  issue  such  permits  for  easements  herein  provided  to  be  reserved^  and 
to  permit  the  use  of  such  otJier  public  lands  in  the  Territory  of 
Alaska  as  may  be  necessary  for  the  construction  and  maintenance  of 
coal  wa^heries  or  other  works  incident  to  the  mining  or  treatment  of 
coal^  which  lands  may  be  occupied  and  used  jointly  or  severally  by 
lessees  or  permittees^  as  mxiy  be  determined  by  saia  Secretary, 

Sec.  IS.  That  no  lease  issued  under  authority  of  this  Act  sJujU  be 
assigned  or  sublet  except  with  the  consent  of  the  Secretary  of  the 
Interior.  Each  lease  shall  contain  provisions  for  the  purpose  of 
insuring  the  exercise  of  reasonable  diligence^  skill j  and  care  in  tfie 
operation  of  said  property .^  and  for  the  safety  arid  welfare  of  th£ 
miners  and  for  the  prevention  of  undue  waste^  including  a  restriction 
of  the  workday  to  not  exceeding  eight  hours  in  any  one  day  for 
underground  workers  except  in  cases  of  em^ergency ;  provisions  secur- 
ing the  workers  complete  freedom  of  purchase^  requiring  the  pay- 
m£nt  of  wages  at  least  twice  a  m,onth  in  lawful  money  of  the  United 
States^  and  providing  proper  rules  and  regulations  to  secure  fair  and 
just  weighing  or  measurement  of  the  coal  mined  by  each  miner^  and 
such  other  provisions  as  are  needed  for  the  protection  of  the  inter- 
ests of  the  United  States^  for  the  prevention  of  monopoly^  and  for  the 
safeguardirig  of  the  public  welfare. 

Sec.  13.  That  the  vossession  of  any  lessee  of  the  land  or  coal  de- 
posits leased  under  this  Act  for  all  purposes  involving  adverse  claims 
to  the  leased  property  shall  be  deemed  the  possession  of  the  United 
States^  and  for  such  purposes  the  lessee  shall  occupy  trie  same  rela- 
tion to  the  property  leased  as  if  operated  directly  by  the  United 
States. 

Sec,  14.  That  any  such  lease  may  be  forfeited  and  canceled  by 
appropriate  proceeaing  in  a  court  of  competent  jurisdiction  when- 
ever the  lessee  fails  to  comply  with  any  provision  of  the  lease  or  of 
general  regulations  promulgated  under  this  Act;  and  the  lease  may 
provide  for  the  enforcement  of  other  appropriate  remedies  for  breach 
of  specified  conditions  thereof. 

Sec.  16.  That  on  and  after  the  approval  of  this  Act  no  lands  in 
Alaska  containing  deposits  of  coal  unthdrawn  from  entry  or  sale 
shall  be  disposed  of  or  acquired  in  any  manner  except  as  provided 
in  this  Act:  Provided,  That  the  passage  of  this  Act  shall  not  affect 
any  proceeding  now  pending  in  the  Department  of  the  Interior,  and 
any  such  proceedvna  mm/  be  carried  to  a  fined  determination  in  said 
department  notwitnstanding  the  passage  hereof:  Provided  further, 
That  no  lease  shall  be  made,  under  the  provisions  hereof^  of  any  land, 
a  claim  for  which  is  pending  in  the  Department  of  the  Interior  at 
the  date  of  the  passiige  of  this  Act,  until  and  unless  such  claim  is 
finally  disposed  of  by  the  department  adversely  to  the  claimant. 

Sec.  16.  Thai  all  statements,  representations,  or  reports  required, 
unless  otherwise  specified,  by  the  Secretary  of  the  Interior  under 
this  Act  shall  be  upon  oath  and  in  such  form  and  upon  su^h  blanks 
as  the  Secretary  of  the  Interior  may  require,  and  any  person  making 
false  oath,  representation,  or  report  shall  be  subject  to  punishment 
as  for  perjury. 
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Sec.  17.  That  the  Secretary  of  the  Interior  is  authorized  to  pre- 
scribe  the  necessary  and  proper  rules  and  regulations  and  to  do  any 
.  a$id  dU  things  necessary  to  carry  out  and  accomplish  the  purposes  of 
this  Act. 

Sec.  18.  That  aU  Acts  and  parts  of  Acts  in  conflict  herewith  are 
hereby  repealed. 
And  the  Senate  agree  to  the  same. 

H.  L.  Mters, 
Wm.  H.  Thompson, 
Managers  on  the  part  of  the  Senate. 
Scott  Ferhis,* 
Edwakd  T.  Taylor, 
Wm.  L.  La  Follettb, 
Managers  on  the  part  of  the  House. 
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HON.  N.  J.  BACHELDER 

FORMER  MASTER  OF  THE  NATIONAL  GRANGE  AND 
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Proprietors  of — 

Theaters,  museums,  concert  halls — 

Motion  picture $750,000 

All  others 250, 000 

^                                                                                     $1,000,000 

Circuses 15^  OOO 

Other  public  exhibitions II.IIIII  150,000 

Bowling  alleys 75]  000 

Billiard  and  pool  rooms 000,000 

Commission  merchants 300, 000 

Total 2,140,000 

Tobacco: 

Dealers  In  leaf 100,000 

Dealers  in  tobacco  n.  s.  p.  f 4, 800. 000 

Manufacturers  of  tobacco 47,000 

Manufacturers  of  cigars 360,000 

Manufacturers  of  cigarettes 11,  ooo 

Total ._ 5,818,000 

Schedule  A: 

Bonds,  debentures,  etc 4,000,000 

Certificates  of  stock,  issues,  transfers,  etc 8,000,000 

Sales  of  products  at  exchanges 1, 500, 000 

Promissory  notes ^^ 4, 500, 000 

Express  bills  of  lading,  etc '.^  1, 000, 000 

Freight  bills  of  lading,  etc 700, 000 

Telegraph   messages 1, 000, 000 

Telephone  messages 600, 000 

Bonds,  indemnifying 400,000 

Certificates  of  profit,  etc,  and  certificates  n.  o.  s 300,000 

Brokers'  contracts 150,000 

Conveyances 4, 500, 000 

Entries  of  goods  at  customhouses  for  consumption 

and  warehousing $290, 000 

Entries  for  warehousing  for  withdrawal 310, 000 

000,000 

Insurance — 

Marine,  inland,  fire 2,500.000 

Casualty,  fidelity,  guaranty 1,000,000 

Passage   tickets 100, 000 

Powers  of  attorney — 

Proxy  for  voting $25,000 

To  sell  real  estate,  etc 175,000 

200,000 

Protests 40, 000 

Total  Schedule  A 30,990,000 

Sleeping-car  berths  and  parlor-car  seats 125.000 

Schedule  B : 

Medicinal  proprietary  articles  and  preparations 2,000,000 

Perfumery,  cosmetics,  etc 2, 000, 000 

Chewing   gum 3, 000, 000 

Total 7,000,000 

SUMMABY. 

Additional  tax  on  fermented  liquors  and  tax  on  rectified  spirits 

and  wines 57, 015, 000 

Special  taxes  on  bankers  and  brokers 4,812,000 

Theaters,  circuses,  bolwing  alleys,  billiard  and  pool  rooms,  and 

commission    merchants 2, 140, 000 
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Dealers  in  and  manufacturers  of  tobacco,  cigars,  and  cigarettes..  %6, 318, 000 

Schedule  A 30. 990, 000 

Sleeping  car  and  parlor  car ^ 126,000 

Schedule  B 7, 000, 000 


Grand  total 107, 400, 000 

The  foregoing  estimate  includes  an  estimate  of  additional  tax  on 
fermented  liquor  based  upon  the  quantity  tax  paid  during  the  fiscal 
year  1914.  During  the  months  of  July  and  August  last  the  decrease 
m  the  quantity  of  fermented  liquor  tax  paid  as  compared  with  the 
same  months  in  the  previous  year  was  1,494,393  barrels.  If  the  same 
ratio  of  decrease  continues,  the  additional  revenue  from  this  source 
for  a  year  would  be  $14,901,714  less  than  is  shown  on  a  basis  of  the 
fiscal  year  1914  tax  payments.  It  will  thus  be  seen  that  on  a  basis 
of  the  quantity  of  fermented  liquor  tax  paid  during  July  and  Au- 
gust, 1914,  the  estimate  of  the  revenue  that  will  be  raised  oy  the  bill 
will  be  $92,498^86  instead  of  $107,400,000. 
Respectrully, 

W.  Q.  McAdoo,  Secretary. 
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AMERICAN  MERCHANT  MARlNfe. 


The  Committee  <m  the  Merchsnt  Marine  of  tiie  House  of  Bepc^- 
omtatiyes  in  its  report  of  September  8,  1914,  on  the  Gotenunent 
ownership  and  operation  of  merchant  veesels  in  the  foreign  tride 
of  the  United  States,  said: 

We  Shan  not  discuss  the  desirabllitar  of  baying  an  American  m^chant  marine. 
We  will  assume  that  tiiere  Is  no  difference  of  opinion  on  that  point 

No  one  can  honestly  take  issae  with  that  statement  of  the  com- 
mittee. 

In  order  to  establish  an  American  merchant  marine^  the  above 
committee,  after  full  deliberation,  favorably  reported  a  bill  authoriat- 
ing  the  Oovemment,  acting  through  a  shipping  board  composed  of 
members  of  the  Cabinet,  under  tne  direction  of  the  Prudent,  to 
acquire  and  operate  merchant  vessels  in  the  foreign  trade  of  the 
United  States,  these  vessels  also  to  be  available  as  naval  auziliarieiu 

There  is  an  idea  abroad  that  this  bill  is  a  war  emergency  measure* 
This  is  not  so.    In  its  report  tiie  committee  says: 

'The  fact  that  we  pay  a  sum  yarionaly  estimated  to  be  from  $200,000,000  to 
1800,000,000  annually  to  yessds  under  foreign  flags,  to  transport  oar  commerce, 
which  serioQsly  affects  oar  balance  of  trade,  is  ui^sed  as  a  saffldent  reason 
why  we  should  haye  a  merchant  marine  of  our  own;  hot  this  is  qo3^  <me  df 


Long  before  the  beginning  of  the  present  war  the  need  for  an 
American  merchant  marine  was  so  keenly  felt  that  the  Senate  passed 
a  bill  known  as  the  Weeks  bill,  which  proposed  to  use  naval  vessds 
as  a  nucleus  for  an  American  merchant  marine. 

Objections  to  the  shipping  bill  now  before  Congress  has  developed 
from  two  sources.  It  was  to  be  expected  that  there  would  be  objee- 
tion  by  shipping  interests  which  have  been  reaping  the  bendSt  of 
American  inactivity  in  the  forei^  shipping  trade.  It  was  also  to 
be  expected  tliat  certain  financial  interests  and  their  affiliations, 
especially  those  interested  in  foreign  diipping,  would  object  to  a 
Gk>vemment  merdiant  marine. 

Opponents  to  the  bill  have  advanced  arguments  to  sustain  their 
position^  but  not  one  of  them  will  stand  anuvsis.  Many  newspaiwrs 
and  periodicals  are  opposing  the  bill,  but  the  fact  that  they  eirioy 
consiaerable  advertism^  and  other  patronage  from  the  steamsnip 
lines  and  the  financial  interests  that  are  opposing  the  bill  may  go 
far  toward  explaining  their  position  <m  this  great  question  of  an 
American  merchant  marine. 

(1)  Opponents  to  the  bill  say  that  there  are  a  large  number  of 
ships  at  present  in  American  harbors  unable  to  ^t  cargoes;  hence 
thero  is  no  need  for  a  Government  merchant  manne. 

A  recent  investigation  has  proven  this  not  to  be  true.  Ships  sedc 
cargoes  at  all  times,  but  the  present  chartering  market  is  very  firm^ 
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and  when  the  question  of  foreign  credits  is  settled  and  oommeroe 
begins  to  move,  as  it  must  very  shortly,  there  will  be  a  positive  famine 
in  ships,  as  over  6,000,000  tons  of  German  and  Austrian  shipping 
are  completely  out  of  commission,  to  say  nothing  of  the  large  num- 
ber of  British,  French,  and  Russian  merchant  ships  which  have> 
been  taken  over  by  their  respective  Gk>vemments  for  transports  and 
naval  auxiliaries. 

There  are,  all  told,  considerably  less  than  100  American  ships  in 
the  foreign  trade  in  tne  whole  world,  including  all  of  the  ships  which 
have  just  taken  American  re^stry  to  secure  the  protection  of  the 
4ag  on  account  of  the  war.  il^one  of  these  shi^s  sm  idle.  There- 
fore«  even  though  there  were  hundreds  of  idle  ships  in  every  Ameri- 
can narbor,  it  would  not  alter  the  necessity  for  passing  the  shipping 
bill  now  before  Confess,  as  dl  such  ships  would  be  foreign  ships, 
and  the  object  of  this  bill  is  to  establish  an  American  merchimt 
marine. 

(2)  Opponents  to  the  bill  say  that  if  the  Government  will  not 
enter  the  shipping  business  private  capital  will  provide  an  American 
m^chant  marme. 

This  is  rather  inconsistent  with  their  stetement  that  the  harbors 
are  full  of  idle  ships,  for,  if  that  is  true,  private  capital  will  fibad  no 
attraction  in  the  shipping  business. 

What  likelihood  is  there  to  obtain  private  capital  for  this  new 
business,  especially  to  the  amount  contemplated  by  the  shipping  bill, 
$40,000,000,  when  long-established,  going  concerns  find  it  impossible 
to  obtain  money  except  at  heavy  rates. 

When  the  dty  of  New  York  must  pay  7  per  cent,  including  bank- 
en^  commissions,  for  a  loan  of  $100,000,000;  when  the  State  of  Ten- 
nel^see  found  it  most  difficult  to  obtain  a  loan  of  $1,400,000,  it  is  qaite 
o^rtBia  that  private  capital  will  be  unable  to  provide  an  American 
B&erchant  marine,  especially  as  it  did  nothing  in  the  matter  while 
tlie  opportunity  was  open  during  the  past  60  years. 

(3)  Opponente  to  the  bill  say  that  the  Government  will  lose  mudi 
mcmey  in  this  business. 

This  argument  has  been  their  favorite  one.  The  bugaboo  of  in- 
qreased  taxes,  ^^  loss  of  the  initial  investment  everv  three  years,''  and 
much  more  of  the  same  nature  has  been  circulated  in  an  effort  to  de- 
ft^ the  bill. 

The  shipping  boiness  is  one  of  the  most  profiteble  in  the  world. 
Special  Diplomatic  and  Consular  Beporto,  page  89,  says: 

The  White  Star  Line,  in  1910,  earned  a  net  profit  of  £640,000  steriing  on  a 
capital  of  £750,000  sterling  after  writing  olf  £870,016  8t«Aing  for  depredation. 
JL  dividend  of  80  per  cent  was  paid  in  Uiat  year. 

The  Holland  Amerika  Line  earned  about  50  per  cent  net  on  its 
qgpital  during  the  first  fiscal  year  of  1918.  The  Hamburg- American 
u^e  earned  about  80  per  cent  net  during  its  fiscal  year  of  1918. 
^lese  are  only  a  few  si>ecific  instances  of  steamship-line  Ai^mifigii. 
Th^  are  not  at  all  unusual,  but  are  the  regular  thing  in  the  shipping 
Ikisiness. 

F.  E.  Dixon  &  Co.,  of  London,  who  own  and  operate  a  large  fleet 
of  ^  tramp ''  freighters,  showed  earnings  of  about  60  per  cent  nrt  last 
year,  which  proves  that  steamship  earnings  are  large  in  the  irregular 
gervices  as  well  as  in  the  regular  lines.    In  fact,  tlie  profits  in  the 
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steamship  business  are  so  large  that  frequently  the  entire  cost  of  a 
ship  is  earned  in  two  years. 

The  question  will  arise,  Why  have  not  Americans  gone  into  such 
profitable  business?  The  answer  is,  For  the  same  reason  that  Ameri- 
cans have  neglected  the  vast  foreign  export  trade;  they  have  been 
too  busy  with  their  industries  at  home. 

But,  unlike  the  export  trade,  which  each  manufacturer  can  work 
up  individually,  to  establish  an  adequate  merchant  marine  is  so 
large  an  undertaking  at  this  time  and  involves  so  large  an  amount  of 
money,  that  if  it  is  to  be  done  at  all,  it  must  be  done  by  the  (Govern- 
ment. 

(4)  Opponents  to  the  bill  say  that  there  will  be  danger  of  the 
United  States  violating  neutrality  if  it  operates  merchant  ships  at 
this  time. 

The  report  of  the  Conunittee  on  the  Merchant  Marine  says: 

We  have  rights  as  neutrals  as  well  as  duties  to  be  observed.  •  •  •  Tbe 
President  will  have  the  State  Department  to  advise  him  on  aU  qnestions  affect- 
ing our  rights  and  duties  as  neutrals.  •  •  •  we  should  assume  that  the 
President  and  shipping  board,  in  the  exercise  of  any  powers  granted  or  duties 
imposed  by  this  bill,  will  keep  weU  within  our  rights  as  neutrals. 

On  this  point  the  Secretary  of  the  Treasury,  McAdoo,  also  says: 

The  board  proposed  tn  this  biU  consists  really  of  the  President  of  the  United 
States  and  certain  Oabinet  officers  therein  mentioned.  I  think  there  is  no  more 
punctiUouB  citizen  of  the  United  States  with  respect  to  the  neutraUty  of  this 
country  than  the  President  of  the  United  States.  I  think  you  may  safely  de- 
pend on  It,  if  this  bill  is  passed  and  this  board  is  vested  with  power  to  act,  that 
that  power  will  be  exercised  in  such  a  way  that  the  neutrality  of  this  countiy 
wiU  be  preserved. 

(5^  Opponents  to  the  bill  make  an  alternative  proposition  that  we 
should  buud  up  an  American  merchant  marine  by  granting  subsidies. 

Subsidy  seekers  have  manajged  to  create  a  belief  that  the  merchant 
marines  of  European  countries,  especially  the  merchant  marines  of 
the  two  greatest  maritime  countries  in  the  world.  Great  Britain  and 
(rermany,  have  been  built  up  by  granting  subsioies  to  ite  shipping. 
Neither  of  these  countries  grant  subsidies  except  to  a  very  bmited 
extent  and  for  very  special  service. 

The  Hamburg- American  Line,  the  largest  and  perhaps  the  most 
successful  steamship  company  in  the  world,  has  never  received  a  sub- 
sidy. A  moderate  subsidy  was  granted  by  Great  Britain  to  the 
Cunard  Co.  in  connection  with  the  steamers  Maureiarda  and  Luai- 
tanidj  but  that  was  chiefly  to  keep  the  Cunard  Co.  from  selling  out  to 
the  International  Mercantile  Marine,  the  combination  organized  by 
J.  P.  Morgan  &  Co.  Over  90  per  cMit  of  the  total  tonnage  of  Great 
Britain  does  not  receive  a  farthing  of  subsidy. 

It  will  surprise  many  to  know  that  the  United  States  pajs  a 
larger  subsidy  to  four  American  ships  owned  bv  the  International 
Mercantile  Marine,  namelv,  the  New  Tork^  Phuadelphia.  St.  Paul^ 
and  St.  Louis^  than  is  paia  by  any  foreign  nation  for  similar  service. 
This  country  pays  to  these  ships  an  annual  subsidy  of  about  $785,000, 
and  obtains  practically  nothing  in  return  for  this  except  the  carrying 
of  the  mails  on  these  steamers,  which,  at  regular  rates,  would  amoimt 
to  only  a  trifling  fraction  of  the  amoimt  of  the  subsidy.  As  a 
matter  of  fact,  most  of  our  mail  goes  forward  on  foreign  ships,  as 
they  are  much  faster  and  they  saH  more  frequently,  the  subsidized 
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American  ships  being  among  the  smallest  and  most  out-of-date 
steamers  in  the  North  Atlantic  trade. 

The  extraordinary  large  profits  in  the  steamship  business  show 
that  steamships  can  be  operated  profitably  under  the  American  flag 
without  a  subisidy,  in  spite  of  the  somewhat  higher  wages  and  better 
living  requirements  of  American  seamen;  therefore  it  will  be  wdl- 
nigh  impossible  to  obtain  a  subsidy  simply  to  make  up  the  extra 
profits  po6sU)le  under  foreign  flags.  For  me  same  reason  we  will 
never  have  an  American  merchant  marine  unless  it  is  established  by 
the  Gk>vemment,  because  such  private  capital  as  may  go  into  the 
foreign  shipping  business  will  operate  under  foreign  flags  to  get 
the  benefit  of  cheaper  operation  when  the  dangers  of  war  are  passed. 

The  present  war  has  made  it  possible  to  secure,  at  most  favorable 
prices,  au  excellent  choice  of  modem,  up-tondate  steamers  of  differ- 
ent nationalities,  also  many  steamers  not  yet  out  of  Uie  builders' 
hands,  hence  not  yet  nationalized,  at  less  than  the  contract  price. 
Also,  as  a  result  of  the  war,  the  nnancial  success  of  ^e  enterprise 
is  more  fully  assured,  as  we  will  not  have  the  competition  oi  tiie 
warring  nations  to  the  same  extent  that  we  would  have  in  times  of 
peace. 

The  $40,000,000  called  for  by  the  shipping  bill  will  not  be  an  ex- 
pense, as  the  bill's  opponents  are  pleased  to  call  it,  but  it  will  be  an 
mvestment  of  the  first  class  without  considering  the  enormous  ad- 
vantage to  the  whole  people  of  the  United  States  m  having  an  Ameri- 
can merchant  marine  under  Grovemment  control  and  the  great  reduc- 
tion in  rates  that  will  be  possible,  as  the  Government  will  not  de- 
sire net  earnings  of  from  30  to  60  per  cent  on  its  investment,  but 
will  be  content  with  only  a  fair  return. 

It  would  be  little  short  of  a  political  and  economic  crime  if  we  did 
not  avail  ourselves  of  the  present  almost  imbelievable  opportunity 
to  do  in  a  most  practical  manner  that  which  (Congress  was  endeav- 
oring to  do  before  the  commencement  of  the  war  as  best  it  could  by 
means  of  the  Weeks  bilL 
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ROCKEFELLER  AND  CARNEGIE  FOUNDATIONS. 


LETTER 


FROM 


THE  ACTING  SECRETARY  OF  THE  INTERIOR, 

TBANSMITTING, 

IN  BESPONSE  TO  A  SENATE  RESOLUTION  OF  AUGUST  5,  1014,  IN- 
FORMATION RELATIVE  TO  EMPLOYEES  OF  THE  DEPARTMENT 
WHOSE  SALARIES  ARE  PAID  IN  WHOLE  OR  IN  PART  FROM  FUNDS 
CONTRIBUTED  BY  THE  BOCKEFELLEB  OB  THE  CABNEGIE  FOUN- 
DATION. 


October  8  (calendar  day,  Octobbr  16),  1914. — Ordered  to  lie  on  the  table  and  to  be 

printed. 


Department  of  the  Interior, 

Washington,  October  10, 1914. 
The  PREsroENT  of  the  Senate. 

Sm:  I  am  in  receipt  for  report  of  Senate  resolution  437,  as  follows: 

Resolved,  That  the  Secretary  of  State,  the  Secretary  of  the  Treasury,  the  Secretary 
of  War,  the  Attorney  General,  the  Postmaster  General,  the  Secretary  of  the  Navy, 
the  Secretary  of  the  Interior,  the  Secretary  of  Commerce,  and  the  Secretary  of  lAbor 
each  is  hereby  requested  and  directed  to  mrnish  to  the  Senate  the  following  informa- 
tion: The  relation,  if  any,  of  the  organizations  known  as  the  General  Education  Board 
of  the  Rockefeller  Foundation  and  the  Carnegie  Foundation  to  the  work  of  their 
respective  departments;  a  statement  showing  the  names  and  positions  of  all  employees, 
if  any,  of  the  department  whose  salaries  are  paid  in  whole  or  in  part  with  fimds  con- 
tributed by  the  Kockefeller  Foundation  or  the  Carnegie  Foundation;  the  names  and 
positions  of  all  administrative  officers,  if  any,  of  the  department  who  are  in  any  way 
connected  with  the  work  of  the  General  Education  Board  of  the  Rockefeller  Founda- 
tion or  the  Carnegie  Foundation,  and  the  salaries^  if  any,  received  by  them  from  the 
said  Rockefeller  Foundation  or  Carnegie  Foundation. 

In  response  I  have  to  say  that  there  are  no  employees  of  this 
department  or  of  its  various  bureaus  and  offices  whose  salaries  are 
in  whole  or  in  part  paid  from  funds  contributed  by  the  Rockefeller 
Foundation  or  the  Carnegie  Foxmdation. 

Delay  in  reporting  on  the  resolution  was  caused  by  the  fact  that 
it  was  necessary  for  the  Bm-eau  of  Indian  Affairs  to  communicate 
with  its  various  field  officers  in  order  to  obtain  the  information 
desired. 

Respectfully,  Bo  Sweeney, 

Acting  Secretary. 
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NEUTRAUTY  AND  TRADE  IN  CONTRABAND. 


The  Department  of  State  has  received  numerous  inquiries  from 
American  merchants  and  other  persons  as  to  whether  they  could  sell 
to  Governments  or  nations  at  war  contraband  articles  without  vio- 
lating the  neutrality  of  the  United  States,  and  the  department  has 
also  received  complaints  that  sales  of  contraband  were  being  made 
on  the  apparent  supposition  that  they  were  imneutral  acts  which 
this  Government  should  prevent. 

In  view  of  the  number  of  communications  of  this  sort  which  have 
been  received,  it  is  evident  that  there  is  a  widespread  misapprehension 
among  the  people  of  this  country  as  to  the  obligations  of  the  United 
States  as  a  neutral  nation  in  relation  to  trade  in  contraband  and  as 
to  the  powers  of  the  executive  branch  of  the  Government  over  per- 
sons who  engage  in  it.  For  this  reason  it  seems  advisable  to  make 
an  explanatory  statement  on  the  subject  for  the  information  of  the 
public. 

In  the  first  place,  it  should  be  understood  that^  generally  speaking, 
a  citizen  of  the  United  States  can  sell  to  a  belligerent  Government 
or  its  agent  any  article  of  commerce  which  he  pleases.  He  is  not 
prohibited  from  doing  this  by  any^rule  of  international  law,  by  any 
treatjr  provisions,  or  by  any  statute  of  the  United  States.  It  makes 
no  difference  whether  the  articles  sold  are  exclusively  for  war  pur- 

1)oses,  such  as  firearms,  explosives,  etc.,  or  are  foodstuffs,  clothing, 
lorses,  etc.,  for  the  use  of  the  army  or  navy  of  the  belligerent. 

Furthermore,  a  neutral  Government  is  not  compelled  by  interna- 
tional law,  by  treaty,  or  by  statute  to  prevent  these  sales  to  a  bel- 
ligerent. Such  sales,  therefore,  by  American  citizens  do  not  in  the 
least  affect  the  neutrality  of  the  United  States. 

It  is  true  that  such  articles  as  those  mentioned  are  considered  con- 
traband and  are,  outside  the  territorial  jurisdiction  of  a  neutral  na- 
tion, subject  to  seizure  by  an  enemy  of  the  purchasing  Government, 
but  it  is  the  enemy's  dutv  to  prevent  the  articles  reaching  their  des- 
tination, not  the  duty  or  the  nation  whose  citizens  have  sold  them. 
If  the  enemy  of  the  purchasing  nation  happens  for  the  time  to  be 
unable  to  do  this,  that  is  for  him  one  of  the  misfortunes  of  war; 
the  inability,  however,  imposes  on  the  neutral  Government  no  obli- 
gation to  prevent  the  sale. 

Neither  the  President  nor  anv  executive  department  of  the  Gov- 
ernment possesses  the  legal  authority  to  interfere  in  any  way  with 
trade  between  the  people  of  this  country  and  the  territory  of  a  bel- 
ligerent. There  is  no  act  of  Congress  conferring  such  authoritv  or 
prohibiting  traffic  of  this  sort  with  European  nations,  although  in 
the  case  of  neighboring  American  Republics  Congress  has  given  the 
President  power  to  proclaim  an  embargo  on  arms  and  ammunition 
when  in  his  judgment  it  would  tend  to  prevent  civil  strife. 
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For  the  Grovemment  of  the  United  States  itself  to  sell  to  a  bel- 
ligerent nation  would  be  an  unneutral  act,  but  for  a  private  indi- 
vidual to  sell  to  a  belligerent  any  product  of  the  United  States  is 
neither  unlawful  nor  unneutral  nor  within  the  power  of  the  Execu- 
tive to  prevent  or  control. 

The  foregoing  remarks,  however,  do  not  apply  to  the  outfitting  or 
furnishing  of  vessels  in  American  ports  or  of  military  expeditions 
on  American  soil  in  aid  of  a  belligerent  These  acts  are  prohibited 
by  the  neutrality  laws  of  the  Unitw  States. 

DSPABTMENT  OF  StaTB, 

October  16^  1914. 
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REPORT  OF  THE  COMMITTEE  ON  COMMERCIAL 

LAW. 

[To  be  presented  at  the  meeting  of  the  American  Bar  Aasociation,  at  Waahington,  D.  C, 

Oct.  20-22,  1914.] 

To  the  American  Bar  Association: 
Your  committee  on  commercial  law  reports  as  follows: 

I.  National  Lboislahon  on  Bills  of  Ladino. 

On  April  8, 1913.  Senator  Pomerene  introduced  Senate  bill  No.  387, 
relating  to  bills  of  ladii^  in  interstate  and  foreign  commerce. 

On  March  3,  1914,  Senator  Pomerene,  on  behalf  of  the  Senate 
Committee  on  Interstate  Commidrce,  reported  said  bill  favorably  to 
the  United  States  Senate,  being  Report  No.  309,  Sixty-third  Congress, 
second  session,  March  3,  1914,  a  copy  of  which  said  report  is  hereto 
attached  as  *' Exhibit  A." 

On  motion  of  Senator  Pomerene.  a  few  verbal  changes  were  made  m 
sections  1  and  49  of  the  bill,  and  tne  United  States  Senate,  on  June  5. 
1914,  passed  said  bill,  with  said  amendments,  by  a  unanimous  vote. 
A  copy  of  said  bill,  as  passed,  is  hereto  attached  and  marked  '^  Ebdiibit 
B."  Said  biU  is  now  m  the  hands  of  the  House  Committee  on  Inter- 
state and  Foreim  Commerce. 

Section  1  of  the  bill  as  reported  March  3,  1914,  reads  as  follows: 

Be  it  enacted  by  the  Senate  and  House  of  RepreMentaHvee  of  ike  United  States  of  America 
in  Corygress  assembled^  That  bills  of  lading  issued  bv  any  common  carrier  for  the  trans- 
portation of  goods  from  a  place  in  a  State  to  a  place  m  a  foreign  country  or  from  a 
place  in  one  State  to  a  place  in  another  State  shall  be  governed  by  this  act. 

Section  1  of  the  bill  as  it  passed  the  United  States  Senate  on 
Jime  5,  1914,  reads  as  follows: 

Be  it  enacted  by  the  Senate  and  Home  of  Representativei  of  the  United  States  c^  America 
in  Conffress  assembled^  That  bills  of  ladingissued  by  any  common  carrier  for  the  trans- 
portation of  ^oods  in  any  Territory  of  the  United  States,  or  the  District  of  Columbia,  or 
from  a  place  in  a  State  to  a  place  in  a  foreign  country,  or  from  a  place  in  one  State  to  a 
place  in  another  State,  or  from  a  place  in  one  State  to  a  place  in  tne  same  State  tiirough 
another  State  or  foreign  country,  shall  be  governed  by  this  act. 

In  connection  with  the  foregoing,  attention  is  called  to  the  defini- 
tions contained  in  section  46  of  tne  bill,  particularly  the  following 
definition,  to  wit: 

S£C.  46.  First.  That  in  this  act,  unless  the  context  or  subject  matter  otherwise 
requires— 

««««««« 

"State"  includes  any  Territory,  District,  insular  possession  or  isthmian  possession. 

Section  49  of  said  bill  as  reported  March  3,  1914,  reads  as  follows: 

Sbc.  49.  That  this  act  shall  take  effect  on  the  first  day  of  January,  nineteen  hundred 
and  fourteen. 
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Section  49  of  said  bill  as  it  passed  the  United  States  Senate  on 
June  5,  1914,  reads  as  follows: 

Sbo.  49.  That  this  act  shall  take  e^ct  on  the  firat  day  of  January,  nineteen  hundred 
and  fifteen. 

n.  Bankruptot. 

In  our  last  report  we  reported  seven  bills  pending  to  repeal  or 
amend  the  bankruptcy  act  (Vol.  XXXVIII,  Reports  of  the  American 
Bar  Association  for  the  year  1913,  pp.  478-479).  The^e  bills  are  still 
pending  and  have  not  been  acted  on  by  the  House  Judiciary  Com- 
mittee, to  which  they  were  referred. 

Since  our  last  report  there  have  been  introduced  at  the  first  and 
second  sessions  of  the  Sixty-third  Congress  the  following  five  addi- 
tional bills  relating  to  bankruptcy: 

(a)  Edwards  H.  B.  No.  8765.— On  October  7,  1913,  Mr.  Edwards 
introduced  at  the  first  session  of  the  Sixty-third  Congress,  House  bill 
No.  8755,  to  repeal  the  bankruptcy  act.  A  copy  of  said  bill  is  hereto 
attached  and  marked  ''Exhibit  C**    This  bill  should  be  defeated. 

(b)  Tribble  H.  B.  No.  llSg?.— On  January  12^  1914,  Mr.  Tribble 
introduced  at  the  second  session  of  the  Sixty-tlurd  Con£;ress  House 
biU  No.  11327  to  repeal  the  bankruptcy  act.  A  copy  of  said  bill  is 
hereto  attached  and  marked  "Exnibit  D."    This  bill  should  be 

(c)  ConneUy  H.  B.  No.  12867.— On  February  3,  1914,  Mr.  Connelly 
introduced  at  the  second  session  of  the  Sixty-tnird  Con£;ress  House 
bill  No.  12867  to  repeal  the  bankruptcy  act.  A  copy  of  said  bill  is 
hereto  attached  and  marked  ''Exnibit  E."    This  biU  should  be 

flATAfttAd 

(d)  Deni  E.  B.  I4S8S.— On  March  13,  1914,  Mr.  Dent  introduced 
at  the  second  session  of  the  Sixty-third  Congress  House  bill  No.  14582 
to  amend  the  bankruptcy  act.  A  copy  of  said  bill  is  hereto  attached 
and  marked  ''Exhibit  F."  It  is  not  wise  at  this  time  to  attempt  to 
amend  the  bankruptcy  act. 

(e)  MoU  H.  B.  16812.— On  Mav  25,  1914,  Mr.  Mott  introduced  at 
the  second  session  of  the  Sixty-tnird  Congress  House  bill  No.  16812 
to  amend  the  bankruptcy  act.  A  copy  of  said  bill  is  hereto  attached 
and  marked  "Exhibit  O."  It  is  not  wise  at  this  time  to  attempt  to 
amend  the  bankruptcy  act. 

m.  National   Legislation    PnoHiBrriNO   Cabribbs    fbom    Re- 

STBIOTING  ThBIB  CoMMON-LaW  LiABILTTIBS. 

At  common  law  a  common  carrier  is  an  insurer  of  the  safetv  of 
goods  intrusted  to  it  except  as  against  loss  and  damage  arising  from 
the  act  of  God,  the  pubhc  enemy,  the  act  of  pubhc  authority,  the  act 
of  the  shipper,  and  the  inherent  natm*e  of  tne  goods.  These  excep- 
tions were  lurther  extended  by  contract  enteredinto  between  a  com- 
mon carrier  and  a  shipper  except  when  such  contract  was  imreason- 
able  or  contrary  to  law  or  contrary  to  public  pohcy.  Many  States, 
both  by  constitutional  provisions  and  statutes,  declared  such  contract 
limitations  on  the  common-law  liability  of  common  carriers  to  be  null 
and  void.  The  Federal  coiu*ts,  even  as  to  interstate  shipments,  held 
such  constitutional  provisions  and  statutes  to  be  bindmg  until  the 
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passage  of  the  Carmack  amendment  to  the  Hepburn  Act  of  June  29, 
19C6.  By  a  series  of  decisions  in  the  following  cases  the  Supreme 
Court  of  the  United  States  declared  that  since  the  Carmack  amend- 
ment to  the  Hepburn  Act  of  June  29,  1906,  such  State  constitutional 
provisions  and  statutes  were  no  longer  binding  as  to  interstate 
conunerce: 

Adams  Express  Company  v.  Croninger,  226  U.  S.,  491;  argued 
March  13, 1912*  reargued  October  23, 1912;  decided  January  6, 1913. 

Chicago,  Burlington  &  Quincy  Railway  Co.  v.  Miller,  226  U.  S.,  513; 
argued  March  8, 1912;  reargued  October  22, 1912;  decided  January  6, 
1913. 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  v.  Latta,  226 
U.  S.,  519;  areued  March  8  and  11,  1912;  reargued  October  22  and 
23,  1912;  decided  January  6,  1913. 

Wells,  Fargo  &  Company  v.  Neiman-Marcus  Co.,  227  U.  S.,  469 ; 
ar^ed  November  5,  1912;  decided  February  24,  1913. 

Kansas  City  Southern  Railway  v.  Carl,  227  U.  S.,  639;  argued 
October  22,  1912;  decided  March  10,  1913. 

Missouri,  Kansas  &  Texas  Railway  Co.  v.  Harriman,  227  U.  S.,  657; 
argued  January  20,  1913;  decided  March  10,  1913. 

Chicago,  Rock  Island  &  Pacific  Railway  Co.  v.  Cramer,  232  U.  S., 
490;  submitted  January  16,  1914-  decided  February  24,  1914. 

Great  Northern  Railway  Co.  v.  O'Connor,  232  U.  S.,  508;  submitted 
January  6,  1914;  decided  February  24,  1914. 

Boston  &  Maine  Railroad  v.  Hooker,  233  U.  S.,  97;  argued  Decem- 
ber 10  and  11,  1913;  decided  April  6,  1914. 

Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  Robinson,  233 
U.  S.,  173;  areued  February  26,  1914;  decided  April  6,  1914. 

Atchison,  Topeka  &  Santa  Fe  Railway  Company  v.  Moore,  233 
U.  S.,  182;  wgued  February  26,  1914;  decided  April  6,  1914. 

Missouri,  K!ansas  &  Texas  Railway  Co.  v.  Harris,  234  U.  S.,  412; 
submitted  February  24,  1914;  decided  June  8,  1914. 

In  order  to  obviate  the  effect  of  six  of  said  decisions  (which  had  at 
that  time  been  announced)  and  to  provide  Federal  legisLition  on  the 
same  general  subject  which  is  now  covered  by  State  constitution  and 
statutes  as  to  intrastate  commerce,  Mr.  Borland,  on  December  11. 
1913,  Sixty-third  Congress,  second  session,  introduced  House  bill 
No.  10309.  A  copy  of  said  bill  is  hereto  attached  and  marked 
"Exhibit  H." 

By  this  bill  it  is  sought  to  give  the  holder  of  a  receipt  or  bill  of 
lading  ''all  the  rights  and  remedies  existing  under  the  laws  of  the 
State  where  the  suit  is  instituted."  In  other  words,  it  is  proposed  to 
perpetuate  State  rights  and  remedies  in  interstate  commerce. 

Senator  Cummins  introduced  into  the  Senate  Senate  bill  No.  4522 
on  the  sanie  general  subject,  but  differing  in  many  respects  from  the 
Borland  biU. 

Senator  Robinson,  on  behalf  of  the  Committee  on  Interstate  Com- 
merce, reported  out  said  Cununins  Senate  biU  4522  on  April  6,  1914, 
as  Report  No.  407,  Sixty-third  Congress,  second  session,  recommend- 
ing that  Senator  Cumnuns's  biU  No.  4522  be  passed  witn  the  amend- 
ments set  forth  in  the  report.  A  copy  of  said  report  is  hereto  attached 
and  marked  "Exhibit  1." 

The  biU  was  further  amended  on  the  floor  of  the  Senate,  and  on 
June  4,  1914,  Sixty-third  Congress,  second  session,  said  Senator  Cum- 
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mins's  Senate  bill  4522  as  amended  was  duly  passed.  A  copy  of  ^d 
Senate  bill  4522  as  the  same  passed  the  Senate  is  hereto  attached  and 
marked  "Exhibit  J." 

Mr.  James  C.  lincobi,  former  president  of  the  National  Industrial 
Traffic  League,  addressed  the  committee  on  the  subject  matter  of 
these  bills.  Mr.  George  F.  Brownell,  general  solicitor  of  the  Erie  Rail- 
road;  had  expected  to  address  the  committee,  but  was  unavoidably 
al^ent. 

The  committee  desires  to  report  that  it  can  not  now  recommend  the 
passage  of  said  Senate  biU  No.  4522  by  the  House  of  Representatives 
m  the  present  form  in  which  it  has  come  from  the  Senate. 

It  seems  to  the  committee  that  the  time  has  arrived  for  Congress 
to  pass  a  law  creating  a  commission  to  codify  the  law  as  to  the  mutual 
rignts  and  obligations  of  carriers  and  shippers  in  interstate  and  foreim 
commerce,  rather  than  to  remedy  any  claimed  evils  by  ''piecemeal" 
legislation. 

IV.  Deck  Cabgobs. 

At  the  last  meeting  of  the  American  Bar  Association  (Vol. 
XXXVIII,  Reports  of  the  American  Bar  Association  for  1913,  pp. 
75-76)  the  following  appears: 

Edgar  H.  Farrar,  of  Louisiana: 

I  am  reouested  b^  ^^  International  Law  Association  to  caU  the  attention  ci  the 
American  bar  Association  to  an  efifort  which  will  be  made  at  the  Madrid  Conference 
of  that  body  to  obtain  an  international  agreement  in  respect  to  deck  caii^oes  expNorted 
from  this  country — ^particularly  in  regard  to  timber  deck  cargoes  exported  in  the  winter- 
time. 

I  therefore  move  that  the  committee  on  commercial  law  be  instructed  to  cooperate 
with  the  International  Law  Association  for  the  purpose  of  obtaining  proper  legisla- 
tion from  Ckmgress  on  this  subject. 

The  motion  was  carried. 

Hon.  Eugene  Tyler  Chamberlain,  Commissioner  of  Navigation,  in 
his  annual  report  to  Hon.  William  C.  Redfield,  Secretary  of  Com- 
merce, dated  October  25,  1913,  at  pages  41-42,  made  the  following 
observations,  under  the  title  of  "Tmiber  deck  loads'': 

As  soon  as  wireless  telegraphy  made  it  feasible  .to  report  promptly  and  remove 
derelicts  from  the  pathway  of  ocean  vessels.  Congress  gave  liberal  appropriations  for 
the  purpose.  The  excellent  work  done  by  the  United  States  Revenue-Cutter  Service 
is  well  known  in  this  country  and  last  January  was  commended  by  the  British  Board 
<rf  Trade  in  these  words: 

'*The  provision  of  special  means  for  the  destruction  and  removal  of  derelicts  on  the 
western  side  of  the  North  Atlantic  is  absolutely  necessary,  owing  to  the  peculiar  con- 
ditions which  prevail  on  that  coast,  and  the  work  which  at  present  is  so  efficiently 
performed  by  the  United  States  Revenue-Cutter  Service  should,  in  any  case,  be  con- 
onued,  even  if  it  were  to  involve  the  cooperation  of  other  nations  in  the  provision  of 
the  necessary  funds." 

The  work  which  ha^  been  done  to  destroy  these  menaces  to  navigation  makes  it 
the  more  incumbent  upon  us  to  remove,  if  practicable,  the  cause.  Of  13  derelicts 
destroyed  or  salved  by  the  Revenue-Cutter  Service  during  the  years  1909  to  1912, 
11  were  vessels  with  deck  loads  of  timber  or  lumber,  and  it  may  be  accepted  almost  as 
a  general  proposition  that  the  deck  load  <A  lumber  or  timber  is  the  cause  of  the  derelict. 
Foreign  returns  corroborate  the  conclusions  from  our  reports.  During  the  year  mided 
June  30,  1912^  British  reports  show  that  91  British  vessels  on  the  Atlantic  sustained 
casualties  while  carrying  deck  loads  of  timber  or  lumber.  The  vessels  eneaged  in 
carrying  such  cargoes,  of  course,  carry  no  mssengers,  and  the  fatalities  which  attend 
them  attract  little  notice  in  this  country.  The  Dominion  of  Canada,  in  1908,  enacted 
a  law  prohibiting  the  carriage  in  winter  from  Canadian  ports  of  such  caigoes  except 
under  rigid  regulations  to  insure  security,  and  the  passage  ol  a  similar  law  by  the  United 
States  is  manifestly  desirable. 
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Hon.  William  C.  Redfield,  Secretary  of  Commerce,  in  his  annual 
report  to  the  President,  dated  December  16,  1913,  at  page  150,  said 
under  the  title  of  "Deot  loads '^ 

^The  transportation  of  deck  loads  of  timber  on  the  Atlantic,  especially  duiing  the 
winter  montns,  is  attended  with  danger,  and  in  the  regulation  of  such  transportation 
we  have  been  backward .  The  loss  of  one  of  these  caigo  boats  does  not  attract  tne  notice 
which  is  aroused  by  the  risks  incurred  by  ocean  passengers,  but  it  is  not  to  our  credit 
that  Great  Britain  and  Canada  should  have  shown  more  consideration  for  the  lives  of 
seamen  engaged  on  such  ships  than  we  have  done.  Again,  derelicts,  which  fill  so 
laive  a  place  in  the  public  eve,  are  almost  always  lumber-laden  vessels,  and  our 
failure  to  regulate  such  deck  loads  contributes  to  the  creation  and  maintenance  of 
these  menaces  to  navigation.  The  department  during  the  ]^ear  has  been  in  consul- 
tation with  those  on  both  sides  of  the  Atlantic  concerned  in  tms  subject,  and  a  measure 
of  relief  will  be  prepared  for  the  consideration  of  Congress  at  the  coming  session. 

Your  committee  put  itself  in  touch  with  the  Department  of  Com- 
merce of  the  United  States  and  particularly  its  Bureau  of  Naviga- 
tion; the  Imperial  Merchant  Service  Guild  of  Liverpool,  England; 
the  International  Law  Association,  with  headquarters  at  London, 
England;  the  Chamber  of  Commerce  of  the  United  States  of  America; 
the  Institute  of  London  Underwriters;  the  National  Wholesale 
Lumber  Dealers'  Association;  the  American  Seamen's  Union;  the 
North  Carolina  Pine  Association;  the  Maritime  Association  of  the  Port 
of  New  York;  the  Southern  Pine  Lumber  Association;  the  New 
Orleans  Steamship  Association;  the  Atlantic  Carriers'  Association; 
the  American  Steamship  Association;  and  the  conmiittee  on  inter- 
national law  of  the  American  Bar  Association.  Extensive  corre- 
spondence was  alsb  carried  on  with  numerous  individual  shippers 
located  on  the  Pacific  coast,  at  the  Gulf  ports,  and  on  the  Atlantic 
coast. 

Your  committee  has  carefully  examined  the  proceedings  of  the 
International  Law  Association  held  at  Madrid,  Spain,  October  1  to 
6,  1913. 

Your  conmiittee  submits  herewith  copy  of  the  report  of  the  com- 
mittee on  deck  cargoes  of  heavy  wood  oi  the  International  Law  Asso- 
ciation, submitted  at  the  Madrid  conference  of  1913,  and  marks  the 
same"  Exhibit  K." 

Your  committee  likewise  submits  a  copy  of  the  supplemental  report 
of  the  committee  on  deck  cargoes  of  heavy  wood  of  the  International 
Law  Association,  submitted  at  the  Madrid  conference  of  1913,  and 
marks  the  same  "  Exhibit  L. " 

An  examination  of  said  Exhibit  K  will  disclose  the  great  lack  of 
of  uniformity  in  the  laws  of  various  nations  on  this  subject. 

Your  committee  held  a  pubUc  meeting  at  Washington,  D.  C,  June 
5,  1914,  on  all  the  matters  before  it,  particularly  on  the  subject  of 
deck  cargoes,  and  the  following  addressed  the  conunittee  on  the 
last-named  subject: 

Mr.  W.  P.  Ross,  representing  the  New  Orleans  Steamship  Asso- 
ciation; 

Hon.  Eugene  IVler  Chamberlain,  Commissioner  of  Navigation  of 
the  Department  of  Commerce; 

Mr.  George  Whitfield  Betts,  jr.,  member  of  committee  on  deck 
cargoes  of  the  International  Law  Association; 

Mr.  Edward  C.  Plummer,  representing  the  Atlantic  Carriers' 
Association; 

Mr.  T.  Catesby  Jones,  representing  cargo  interests; 
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Mr.  Edwin  H.  Duff,  representing  the  American  Steamship  Asso- 
ciation; 

Mr.  James  H.  Hay  den,  representing  underwriters; 

Prof.  Charles  Noble  Gregory,  representing  the  committee  on  inter- 
national law  of  the  American  Bar  Association;  and 

Mr.  George  Whitelock,  member  of  the  International  Law  Asso- 
ciation. 

Your  committee  has  carefully  preserved  all  correspondence  and 
documents  and  a  transcript  of  the  stenographic  report  of.  the  pro- 
ceedings at  the  pubUc  meeting  of  June  5,  1914. 

The  question  of  deck  cargoes  in  the  winter  season  involves  com- 
mercial and  economic  problems  of  far-reaching  import.  We  express 
no  views  as  to  le^lation  as  to  deck  cargoes  m  the  coastwise  trade 
and  in  trade  on  tne  Pacific  Ocean.  From  a  consideration  of  all  the 
evidence  presented  to  the  committee,  it  is  the  opinion  of  the  com- 
mittee that  an  international  agreement  should  oe  entered  into  as 
to  heavy  timber  deck  cargoes  in  the  winter  season  from  the  Atlantic 
and  Gun  ports  to  European  ports,  and  that  appropriate  le^slation 
should  be  had  authorizing  the  appointment  of  American  delegates 
to  an  international  conference  for  that  purpose,  and  that  the  Ameri- 
can Bar  Association  should  cooperate  with  the  International  Law 
Association  to  bring  the  same  about. 

Your  committee  was  strongly  urged  to  include  a  recommendation 
not  merely  as  to  Atlantic  heavy  timber  deck  cargoes  in  the  winter 
season,  but  to  make  a  recommendation  as  to  deck  cargoes  in  general. 
Your  committee  feels  that  this  is  beyond  the  scope  of  its  authority 
as  outlined  in  the  resolution  offered  by  Hon.  Edgar  H.  Farrar  and 
adopted  by^  the  American  Bar  Association,  and  under  which  your 
committee  is  acting 

V.  Intebnational  Agreement  as  to  the  Unification  op  the 
Law  on  Bills  of  Exchange  and  Checks. 

The  committee  on  commercial  law  of  the  American  Bar  associa- 
tion at  the  meeting  of  that  body  in  Boston,  Mass.,  August  29-31, 
1911,  made  the  following  recommendation: 

That  the  American  Bar  Aasociation  approve  the  purpose  of  the  International  Con- 
ference for  the  Unification  of  Laws  Concerning  Bills  of  Exchange  and  Promissory 
Notes,  and  uige  the  continued  participation  of  the  United  States  m  the  conferences, 
and  that  the  committee  on  commercial  law  be  given  power  to  take  up  with  the  com- 
mittee on  international  law  the  subject  of  the  said  conference. 

The  American  Bar  Association  adopted  the  recommendation  of 
your  committee. 

Prof.  Charles  Noble  Gregory,  chairman  of  the  committee  on  inter- 
national law  of  the  American  Bar  Association,  met  with  your  com- 
mittee at  the  public  meeting  above  refeired  to  on  Jime  5.  1914. 
Your  cornmittee  was  addressed  by  Mr.  Charles  A.  Conant,  who  was 
the  American  delegate  at  The  Hague  in  the  interest  of  international 
uniformity  of  bills  of  exchange  and  checks.  The  work  of  the  Inter- 
national Congress  on  Bills  of  Exchange  was  transmitted  to  Congress 
by  the  President  Au^t  13,  1913,  and  printed  as  Senate  Document 
No.  162,  Sixty-third  Congress,  first  session.  The  eflfort  to  secure 
throughout  the  world  uniform  legislation  on  the  subject  of  bills  of 
exchange  and  checks  should  be  continued  and  appropriate  legisla- 
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tion  obtained  to  secure  continued  American  representation  at  further 
and  future  conferences  on  the  same  subject  and  for  the  official  ap- 
pointment of  American  delegates  to  the  International  Congress  on 
bills  of  Exchange. 

VI.  Chanqe  op  Name  op  CoionTTEB. 

This  committee  is  named  in  the  constitution  as  the  ''Committee  on 
Commercial  Law."  In  view  of  the  character  of  subjects  rrferred  to 
and  considered  by  your  committee  it  is  su^ested  tliat  the  constitu- 
tion be  so  amendfea  that  the  committee  wSi  be  known  hereafter  as 
the  ''Committee  on  Commerce,  Trade,  and  Commercial  Law." 

VII.  Recommendations. 

In  conclusion^  your  committee  recommends: 

(1)  That  the  American  Bar  Association  pass  a  resolution  indorsing 
Pomerene  Senate  bill  No.  387  relating  to  bills  of  lading  in  interstate 
and  foreign  commerce. 

(2)  That  the  American  Bar  Association  pass  a  resolution  commend- 
ing the  continuation  of  the  national  bankruptcy  act  and  that  Hie 
various  bills  peadiDg  to  repeal  the  same  be  defeated  and  that  the  con- 
sideration of  the  various  oiUs  pending  to  amend  the  same  be  post- 
poned to  a  future  date. 

(3)  That  the  American  Bar  Association  pass  a  resolution  to  the 
effect  that  Cummins  Senate  bill  No.  4522  is  not  now  in  such  form 
as  to  receive  the  indorsement  of  the  American  Bar  Association, 
and  that  Congress  should  pass  a  law  creating  a  commission  to  codify 
the  law  as  to  the  mutual  rights  and  obligations  of  carriers  and  ship- 
pers as  affecting  interstate  and  forei^  commerce,  including  tne 
subject  of  restricting  the  common-law  liability  of  common  carriers, 
and  that  the  remedy  for  any  existing  evils  is  not  by  "piecemeal" 
l^islation. 

(4)  That  the  American  Bar  Association  cooperate  with  the  Inter- 
national Law  Association  to  obtain  an  international  agreement  in 
respect  to  Atlantic  heavy  timber  deck  cargoes  exported  from  the 
Umted  States  in  the  winter  season,  and  that  the  president  of  the 
American  Bar  Association  be  authorized  to  appoint  a  committee  to 
attend  meetings  of  the  International  Law  Association  and  to  con- 
fer with  ai)propriate  committee  or  committees  of  the  International 
Law  Association  on  Atlantic  heavy  timber  deck  cargoes  in  obtaining 
an  international  aCTeement  in  respect  to  Atlantic  heavy  timber  deck 
cargoes  exported  m)m  the  Unitea  States  in  the  winter  season. 

(5)  That  the  American  Bar  Association  pass  a  resolution  requesting 
CouCTees  to  take  appropriate  action  to  provide  for  representation  by 
the  United  States  m  anjr  international  conference  that  may  be  called 
for  the  purpose  of  considering  Atlantic  heavy  timber  deck  cargoes 
exported  from  the  United  States  in  the  winter  season. 

(6)  That  the  American  Bar  Association  approves  the  purposes  of 
the  International  Conference  for  the  Unification  of  Laws  Concerning 
BiUs  of  Exchange  and  Checks. 

(7)  That  the  American  Bar  Association  pass  a  resolution  requesting 
Congress  to  take  appropriate  action  authorizing  official  appomtment 
of  American  ddegates  to  the  International  Conference  for  the  Unifica- 
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tion  of  the  Laws  Concerning  Bills  of  Exchange  and  Checks  or  either 
of  them. 

(8)  That  the  constitution  of  the  American  Bar  Association  be 
amended  so  that  the  Committee  on  Commercial  Law  shall  be  known 
hereafter  as  the  **  Committee  on  Commerce,  Trade,  and  Commercial 
Law.'' 

Respectfully  submitted. 

Francis  B.  James,  Chairman, 
W.  U.  Hensel, 
Ernest  T.  Florance, 
J.  A.  C.  Kennedy, 
Frank  Gosnell, 
Committee  on  Comw^erdal  Law, 

American  Bar  Association. 
September  15,  1914. 


exhibit  a. 

Senate  Report  No.  309,  Sixty-third  Congress,  Second  Session. 

bills  of  lading. 

March  3,  1914. — Ordered  to  be  printed. 

Mr.  Pomerene,  from  the  Committee  on  Interstate  Commerce,  submitted  the  following 

report. 

(To  Aooompaay  8. 887.) 

The  Committee  on  Interstate  Commerce,  to  which  was  referred  Senate  bill  387, 
reports  it  back  to  the  Senate  with  the  recommendation  that  it  pass. 

This  is  the  same  bill  passed  by  the  United  States  Senate  on  August  24,  1912.  It 
represents  the  result  of  tne  labors  of  the  Commissioners  on  Uniform  State  Laws  of  the 
American  Bar  Association  after  repeated  conferences  with  representatives  of  the 
American  Bankers'  Association,  the  railroad  organizations,  ana  the  shippers'  asso- 
ciations. It  was  originally  prepared  for  the  purpose  of  having  it  enacted  bv  the 
various  State  leu^latures,  so  as  to  provide  uniformity  d  legislation  upon  this  suoject. 
It  has  already  been  enacted  by  10  of  the  leading  commercial  States— Connecticut. 
Illinois,  Iowa,  Louisiana,  Massachusetts,  Maryland,  Michigan,  New  York,  Ohio,  ana 
Pennsylvania.  The  pending  bill  does  not  vary  substantially  from  the  acts  passed  by 
the  legislatures  of  the  several  States  just  named,  save  that  it  is  made  applicable  to 
interstate  and  foreign  commerce. 

NBCBssmr  por  federal  legislation. 

In  the  hearings  before  the  Interstate  Commerce  Committee  it  was  testified  that 
bills  of  lading  were  annually  issued  in  American  commerce  representing  consignments 
of  merchandise  valued  at  ^,000,000,000;  that  99  per  cent  of  the  tonnage  and  value 
of  the  commodities  shipped  and  covered  by  these  bills  of  lading  involved  interstate 
and  foreign  commerce  and  1  per  cent  intrastate  commerce.  On  these  bills  of  lading 
it  was  estimated  that  $5,000,000,000  in  cash  was  advanced  annually  by  the  banks. 
It  must  follow,  therefore,  that  any  reasonable  legislation  which  will  lead  to  the  secuiity 
of  these  bills  of  lading  in  the  hands  of  their  owners  or  holders  must  be  of  immense  value 
to  all  parties  concerned. 

In  1^9  the  Supreme  Court  of  the  United  States  in  the  case  of  Friedlander  v.  Texas  & 
Pacific  Raihx)ad  (130  U.  S.,  416)  held: 

"A  bill  of  lading  fraudulently  issued  by  the  station  agent  of  a  railroad  company 
without  receiving  the  goods  named  in  it  for  transportation,  but  in  other  respects 
according  to  the  customary  course  of  business,  imposes  no  liabilitY  upon  the  company 
to  an  innocent  holdei  who  receives  it  without  knowledge  or  notice  of  the  fraud  and 
for  a  valuable  consideration." 


Digitized  by  VjOOQ  IC 


BEPOBT  OP  THE  COMMITTEE   ON   GOMMEBCIAL  LAW.  11 

Undei  the  agreed  statement  of  the  facts  in  this  case  it  appears  that  the  bill  of  lading 
inued  November  6,  1883,  was  executed  by  one  Easton,  tne  agent  of  the  railroad  com- 
pany, fraudulently  and  in  collusion  with  one  Lahnestein,  and  without  receiving  any 
of  the  cotton  represented  by  the  bill  of  lading  to  have  been  received  and  without 
any  expectation  on  the  part  of  Easton  to  receive  it.  A  conspiracy  had  been  entered 
into  between  Easton  and  Lahnestein  to  issue  these  bills  of  lading  for  Lahnestein's 
benefit.  They  had  been  guilty  of  similar  transactions  without  receiving  the  cotton. 
The  court  held  that  under  these  circumstances  the  agent  was  acting  beyond  the  scope 
of  his  authority  and,  theiefore,  the  railroad  company  was  not  bound. 

Whether  this  decision  was  sound  doctrine  or  not,  it  was  based  upon  precedent,  and 
ever  since  has  been  recognized  as  the  law  of  the  land  by  the  Federal  courts  as  well 
as  by  some  of  the  State  courts. 

This  rule  has  resulted  in  great  losses  to  the  buyers  of  merchandise  who  have  the  right 
to  depend  upon  the  bona  fides  of  bills  of  lading,  to  bankers  and  financial  men  who 
have  Dought  or  discounted  drafts  secured  by  these  bills  of  lading,  and  to  the  sellers 
of  cotton,  grain,  or  other  products  who  are  honest  and  whose  transactions  are  discredited 
by  reason  of  the  frauds  which  have  been  permitted  to  be  perpetrated  by  fraudulent 
shippers  conspiring  with  freight  agents. 

As  a  further  result  of  this  rule  millions  of  dollars  have  been  lost  to  commerce. 

The  pending  bill  (sec.  25)  modifies  the  law  as  laid  down  in  the  Freidlander  case 
by  dec&ring: 

''Sbc.  25.  That  if  a  bill  of  lading  has  been  issued  by  a  carrier  or  on  his  behalf  by 
an  agent  or  employee  the  scope  of  whose  actual  or  apparent  authority  includes  the 
issuing  of  bills  of  lading,  the  carrier  shall  be  liable  to  (a)  the  consignee  named  in  a 
straight  bill  or  (b)  the  holder  of  an  order  bill,  who  has  given  value  in  good  faith  for 
damages  caused  by  the  nonreceipt  by  the  carrier  of  all  or  part  of  the  goods  or  their 
hdlure  to  correspond  with  the  description  thereof  in  the  bill  at  the  time  of  its  issue.'' 

Other  defects  in  the  present  law  which  it  is  sought  to  correct  by  this  bill  may  be 
classified  under  the  heads  of:  (1)  Shipper's  load  and  count,  (2)  duplicate  bills  of 
jading,  (3)  altered  bills  of  lading,  (4)  spent  bills  of  lading,  (5)  forgeries. 

shipper's  load  and  count. 

Many  abuses  have  aiisen  by  carriers  marking  a  bill  of  lading  ''shipper's  load  and 
count.  '  This,  of  course,  affects  their  value  for  banking  and  credit  purposes.  These 
abuses  are  sought  to  be  remedied  by  sections  23  and  24  of  the  bill,  whicn  provides: 

**  Sec.  23.  That  when  goods  are  loaded  by  a  carrier,  such  carrier  shall  coimt  the 
packages  of  goods,  if  package  frei^t,  and  ascertain  the  kind  and  quantity  if  bulk 
freight,  and  such  carrier  shall  not,  in  such  cases,  insert  in  the  bill  of  lading  'Shipper's 
load  and  count,'  or  other  words  of  like  purport,  indicating  that  the  goods  were  loaded 
by  the  shipper  and  the  description  of  tnem  made  by  him.  If  so  inserted,  contrary  to 
the  provisions  of  this  section,  said  words  shall  be  treated  as  null  and  void  and  as  if 
not  inserted  therein. 

"  Sec.  24.  That  when  goods  are  loaded  by  a  shipper  at  a  place  where  the  carrier 
inaintains  an  agency,  such  carrier  shall,  on  written  reauest  of  such  shipper  and  when 
^ven  a  reasonable  opportunity  by  the  shipper  so  to  do,  coimt  the  packag[es  of  goods 
if  package  freight  and  ascertain  the  kind  ana  quantity  if  bulk  freight  within  a  reason- 
able time  after  such  written  request,  and  such  carrier  shall  not^  in  such  cases,  insert 
in  the  bill  of  lading '  Shipper's  load  and  coimt,'  or  other  words  of  like  purport  indicadng 
that  the  goods  were  loaaed  by  the  shipper  and  the  description  of  them  made  by  him. 
If  so  inserted,  contrary  to  the  provisions  of  this  section,  said  words  shall  be  treated  as 
null  and  void  and  as  if  not  inserted  therein." 

DUPLICATE   BILLS   OF  LADING. 

The  regulations  with  regard  to  duplicate  bills  of  lading  are  foimd  in  sections  6,  7, 
and  18.    They  read  as  follows: 
"  Sec  6.  lliat  order  bills  issued  in  a  state  for  the  transportation  of  goods  to  any 

flace  in  the  United  States  on  the  Continent  of  North  America,  except  Alaska  and 
anama,  shall  not  be  issued  in  parts  or  sets.  If  so  issued,  the  carrier  issuing  them 
ehall  be  liable  for  failure  to  deliver  the  goods  described  therein  to  anyone  who  pur- 
chases a  part  for  value  in  good  ^ith,  even  though  the  purchase  be  after  the  delivery 
of  the  goods  by  the  carrier  to  a  holder  of  one  of  the  other  parts:  Provided,  however^ 
That  nothing  contained  in  this  section  ehall  be  interpreted  or  construed  to  forbid  the 
issuingof  order  bills  in  parts  or  sets  for  such  transportation  of  goods  to  Alaska,  Panama, 
Porto  Kico,  the  Philippines,  Hawaii,  or  foreign  countries,  or  to  impose  the  liabilities 
set  forth  in  this  section  for  so  doing. 
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"Sbo.  7.  niat  when  more  than  one  onler  bill  is  lamied  in  a  State  for  the  same  goods 
to  be  transported  to  any  place  in  the  United  States  on  the  continent  of  North  America, 
except  Ali^ika  and  Panama,  the  word  *  duplicate,'  or  some  other  word  or  words  indi- 
cating that  the  document  is  not  an  ori(;inaI  bill,  aiiall  be  placed  plainly  upon  the  face 
of  every  such  bill,  except  the  one  first  issued.  A  carrier  snail  be  liable  for  the  damage 
caused  by  his  failure  so  to  do  to  anvone  who  has  purchased  the  bill  for  value  in  good 
faith  as  an  antnnal,  even  though  tne  purchase  be  after  the  delivery  of  the  goods  by 
the  carrier  to  tne  holder  of  the  original  bill:  Provided,  however,  ThBt  nothing  contained 
in  this  section  shall  in  such  case  for  such  transportation  of  goods  to  Alaska,  Panama. 
Porto  Rico,  the  Philippines,  Hawaii,  or  lot&fpa.  countries  be  interpreted  or  construed 
so  as  to  require  the  i>lacing  of  the  word  'duplicate '  therecm  or  to  impose  the  liabilities 
set  forth  in  this  section  for  failure  so  to  do. 

"Sbo.  18.  That  a  bill  upon  the  tsyce  oi  which  the  word  *  duplicate,'  or  some  other 
word  or  words  indicating  that  the  document  is  not  an  original  bill,  is  placed  plainly 
shidl  impose  upon  Uie  carrier  issuing  the  same  the  liability  of  one  who  represents  and 
warrants  that  such  bill  is  an  accurate  copy  of  an  original  bill  properly  issued,  but  no 
other  liability." 

AIASBBD  BILLS  OF  LADINa. 

Section  16  provides: 

"Sso.  16.  That  any  alteration,  addition,  or  erasure  in  a  bill  after  its  issue  without 
authority  from  the  carrier  issuing  the  same,  either  in  writing  or  noted  on  ^le  bill, 
shall  be  void,  whatever  be  the  nature  and  ptirpose  of  the  chimge,  and  the  bill  shall 
be  enforceable  according  to  its  original  tenor." 

8FBNT  BILLS  OF  lADINO. 

Many  frauds  have  been  committed  in  the  commercial  world  by  using  bills  of  lading 
after  the  gbods  have  been  delivered,  because  they  were  not  taken  up  or  canceled. 
Frequentfy  these  bills  of  lading  have  been  used  we  the  purpose  of  securing  credit. 
The  railroads  have  not  been  responsible,  because  thev  have  been  able  to  prove  the 
delivery  of  the  goods.  Sections  14  and  15  of  the  bill  remedy  these  abuses.  They 
read  as  follows: 

"Sec.  14.  That  except  as  provided  in  section  twenty-nine,  and  except  when  com- 
pelled by  legal  j>ioce8s,  if  a  carrier  delivers  goods  for  which  an  order  bill  has  been  is- 
sued, the  negotiation  of  which  would  transfer  the  nsht  to  the  possession  of  the  goods, 
and  mils  to  take  up  and  cancel  the  bill,  such  carrier  &M  be  liable  for  failure  to  deliver 
the  goods  to  anyone  who  for  value  and  in  good  foith  purchases  such  bill,  whether  sudi 
purchaser  acquired  title  to  the  bill  before  or  after  the  delivery  of  the  goods  by  the 
carrier  and  notwithstanding  delivery  was  made  to  the  person  entitled  thereto. 

''Sec.  15.  That  except  as  provided  in  section  twenty-nine,  and  except  when 
compelled  by  legal  process,  if  a  carrier  delivers  part  of  the  goods  for  which  an  order 
bill  nad  been  issuea  and  fails  either— 


*Ua)  To  take  up  and  cancel  the  bill,  or 


To  place  plainly  upon  it  a  statement  that  a  portion  of  the  goods  has  been 
delivered  with  a-  description  which  may  be  in  general  terms  either  of  the  goods  or 
packages  that  have  been  so  delivered  or  of  the  goods  or  packi^es  which  still  remain  in 
the  carrier's  possession,  he  shall  be  liable  for  failure  to  deliver  aU  tiie  goods  specified 
in  the  bill  to  anyone  who  for  value  and  in  good  ftdth  purchases  it,  whether  such  pur- 
chaser acquired  title  to  it  before  or  after  the  delivery  of  any  portion  of  the  goods  bv 
the  carrier,  and  notwithstanding  such  delivery  was  made  to  the  person  entitled 
thereto." 

FOROED  BILLS  OF  LADINQ. 

While  the  laws  of  the  several  States  penalize  the  f  oiging  of  bills  of  lading  it  is  believed, 
because  of  the  tact  that  by  fiur  the  g:reater  part  of  the  commerce  is  interstate  in  character, 
there  should  be  some  Feaeral  legislation  making  the  forging  and  issuing  of  forged  bills 
of  lading  punishable  by  the  Federal  courts.  Tms  is  done  by  section  44  of  the  pending 
bill. 

It  is  not  intended  by  this  report  to  call  especial  attention  to  all  of  the  provisions  of 
the  bill,  as  they  are  self-explanatory.  Sufiice  it  to  say  that  in  addition  to  tiie  correc- 
tion of  the  abuses  hereinbefore  specially  refenred  to,  the  bill  is  a  codification  of  the 
principles  now  controlling  interstate  shipments.  It  defines  the  ri^^ts  and  liabilities 
of  the  common  carriers,  consignors,  and  consignees,  and  all  other  intermediate  owners 
and  holders  of  bills  of  lading.  It  wiU  serve  to  make  more  uniform  the  commercial  laws 
of  our  country. 
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CONSTITUTIONALITY  OP  THE  BILL. 

Congress  is  given  the  right  "To  reflate  commerce  with  foreign  nations  and  among 
the  several  States  and  with  the  Indian  tribes."  Under  this  provision  of  the  Constitu- 
tion it  seems  clear  that  interstate  shipments  are  subject  to  Hie  control  of  Congress. 
Bills  of  lading  are  but  representatives  of  the  goods  therein  described,  defining  the 
rights  and  liabilities  of  the  carriers,  the  consignor,  and  the  consignee,  and  oUier  holders 
thereof.  If  the  goods  shipped  are  subject  to  tJie  rules  and  regulations  of  interstate 
commerce,  then  clearly  it  seems  bills  of  lading,  representing  them,  also  must  be 
interstate  commerce,  and  Congress  therefore  has  the  right  to  declare  the  terms  and 
conditions  upon  which  they  may  be  issued,  used,  and  retired. 

Without  intending  to  discuss  the  many  decisions  of  our  Supreme  Court  defining  the 
power  of  Congress  over  interstate  commerce,  we  believe  the  constitutionality  of  the 
pending  bill  oy  analogy  clearly  follows  from  the  doctrine  laid  down  in  Southern 
Railway  v.  United  States  (222  U.  S.,  20).    The  svllabus  reads  as  follows: 

"The  safety-appliance  act  of  March  2,  1893  (27  Stat.,  571,  ch.  196),  as  amended 
March  2,  1903  (32  Stat.,  943,  ch.  976),  embraces  all  locomotives,  cars,  and  similar 
vehicles  used  on  any  railway  that  is  a  highway  of  interstate  commerce,  and  is  not 
confined  exclusively  to  vehicles  engaged  in  such  commerce. 

"The  power  of  Congress  under  the  commerce  clause  of  the  Constitution  is  plenary 
and  competent  to  protect  persons  and  property  moving  in  interstate  commerce  from 
all  danger,  no  matter  what  the  source  maybe;  to  that  end  Congress  may  require  all 
vehicles  moving  on  highways  of  interstate  commerce  to  be  so  equipped  as  to  avoid 
danger  to  persons  and  property  moving  in  interstate  commerce. 

Mr.  Justice  Van  Devanter,  who  delivered  the  opinion  of  the  court,  said,  at  page  26: 

"We  come,  then,  to  the  question  whether  these  acts  are  within  the  power  of  Congress 
under  the  commerce  clause  of  the  Constitution,  considering  that  they  are  not  confined 
to  vehicles  used  in  moving  interstate  traffic,  but  embrace  vehicles  used  in  moving 
intrastate  traffic.  The  answer  to  this  question  depends  upon  another,  which  is.  Is 
there  a  real  or  substantial  relation  or  connection  between  what  is  required  by  these 
acts  in  respect  of  vehicles  used  in  moving  intrastate  traffic  and  the  object  which  the 
acts  obviously  are  designed  to  attain,  namely,  the  safety  of  interstate  commerce  and 
of  those  who  are  employed  in  its  movement?  Or,  stating  it  in  another  way.  Is  there 
such  a  close  or  direct  relation  or  connection  between  the  two  classes  of  traffic,  when 
moving  over  the  same  railroad,  as  to  make  it  certain  that  the  safety  of  the  interstate 
traffic  and  of  those  who  are  employed  in  its  movement  will  be  promoted  in  a  real  or 
substantial  sense  by  applying  the  requirement  of  these  acts  to  vehicles  used  in  moving 
the  traffic  which  is  intrastate  as  well  as  those  used  in  moving  that  which  is  interstate? 
If  the  answer  to  this  question,  as  doubly  stated,  be  in  the  afiiimative,  Hxen  the  princip^ 
question  must  be  answered  in  the  same  way.  And  this  is  so,  not  because  Congress 
possesses  any  power  to  regulate  intrastate  commerce  as  such,  but  because  its  power  to 
regulate  interstate  commerce  is  plenary  and  competently  may  be  exerted  to  secure 
the  safety  of  the  persons  and  property  transported  therein  and  of  those  who  are  em- 
ployed in  such  transportation,  no  matter  what  may  be  the  source  of  the  dangers  which 
threaten  it.  That  is  to  sa;. ,  it  is  no  objection  to  such  an  exertion  of  this  power  that 
the  dangers  intended  to  be  avoided  arise,  in  whole  or  in  part,  out  of  matters  connected 
with  intrastate  commerce." 


EXHIBIT  B. 
Sixty-Third  Congress,  Second  Session. — S.  387. 

IN  THE   HOUSE   OP  REPRESENTATIVES. 

JuNB  9,  1914. — Referred  to  the  Committee  on  Interstate  and  Foreign  Commerce. 

AN  ACT  Relating  to  bills  of  lading. 

Be  U  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  CoTigress  assembled^  That  bills  of  lading  issued  by  any  common  carrier  for  the  trans- 
portation of  goods  in  any  Territory  of  the  United  States,  or  the  District  of  Columbia, 
or  from  a  place  in  a  State  to  a  place  in  a  foreign  country,  or  from  a  place  in  one  State 
to  a  place  in  another  State,  or  from  a  place  in  one  State  to  a  place  in  the  same  State 
through  another  State  or  foreign  country,  shall  be  governed  by  this  act. 
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Sec.  2.  That  every  bill  must  embody  within  its  written  or  printed  terms — 

!a)  The  date  of  its  issue; 
6)  The  name  of  the  person  from  whom  the  goods  have  been  received; 
c)  The  place  where  the  goods  have  been  received; 
a)  The  place  to  which  the  goods  are  to  be  transported; 

(«)  A  statement  whether  the  goods  received  will  be  delivered  to  a  specified  per- 
son or  to  the  order  of  a  specified  person; 

(/)  A  description  of  the  goods  or  of  the  packages  containing  them;  and 

(g)  The  signature  of  the  carrier. 

An  order  bill  shall  have  the  words  "order  of"  printed  thereon  immediately  before 
the  name  of  the  person  upon  whose  order  the  goods  received  are  deliverable. 

A  carrier  shall  be  liable  to  any  person  injured  thereby  for  the  damage  caused  by 
the  omission  from  an  order  bill  of  any  of  the  provisions  required  in  this  section. 

Sec.  3.  That  a  carrier  may  insert  in  a  bill  issued  by  him  any  other  terms  and  con- 
ditions: Provided^  That  such  terms  and  conditions  wiall  not  be  contrary  to  law  or 
public  policy. 

Sec  4.  That  a  bill  in  which  it  is  stated  that  the  goods  are  consigned  or  destined 
to  a  specified  person  is  a  straight  bill. 

Sec.  5.  That  a  bill  in  which  it  is  stated  that  the  goods  are  consigned  or  destined 
to  the  order  of  any  person  named  in  such  bill  is  an  order  bill.  Any  provision  in  such 
a  bill  that  it  is  nonnegotiable  shall  not  affect  its  negotiability  within  the  meaning  of 
this  act. 

Sec  6.  That  order  bills  issued  in  a  State  for  the  transportation  of  goods  to  any 
place  in  the  United  States  on  the  continent  of  North  America,  except  Alaska  and 
ranama,  shall  not  be  issued  in  parts  or  sets.  If  so  issued,  the  carrier  issuing  them 
shall  be  liable  for  failure  to  deliver  the  goods  described  therein  to  anyone  who  pur- 
chases a  part  for  value  in  good  faith,  even  though  the  purchase  be  after  the  delivery 
of  the  goods  by  the  carrier  to  a  holder  of  one  of  the  other  parts:  Provided^  however. 
That  nothing  contained  in  this  section  shall  be  interpreted  or  construed  to  forbid 
the  issuing:  of  order  bills  in  parts  or  sets  for  such  transportation  of  goods  to  Alaska, 
Panama,  Porto  Rico,  the  Philippines,  Hawaii,  or  foreig^  countries,  or  to  impose  the 
liabilities  set  forth  in  this  section  for  so  doins:'. 

Sec  7.  That  when  more  than  one  order  bill  is  issued  in  a  State  for  the  same  goods  to 
be  transported  to  any  place  in  the  United  States  on  the  continent  of  North  America, 
except  Alaska  and  Panama,  the  word  "duplicate,"  or  some  other  word  or  words  i  di- 
catL  g  that  the  document  is  not  an  original  bill,  shall  be  placed  plainly  upon  the  face 
of  every  such  bill  except  the  one  first  issued.  A  carrier  snail  be  liable  for  the  damage 
caused  by  his  failure  so  to  do  to  anyone  who  has  purchased  the  bill  for  value  in  good 
faith  as  an  original,  even  though  the  purchase  be  after  the  delivery  of  the  goods  by  the 
carrier  to  the  holder  of  the  original  bill:  Provided,  however  That  nothing  contained  in 
this  section  shall  in  such  case  for  such  transportation  ot  goods  to  Alaska,  Panama, 
Porto  Rico,  the  Philippines,  Hawaii,  or  foreigr  countries  be  interpreted  or  construed 
so  as  to  require  the  placing  of  the  word  "duplicate'*  thereon,  or  to  impose  the  liabili- 
ties set  forth  in  this  section  for  failure  so  to  do. 

Sec  8.  That  a  straight  bill  shall  have  placed  plainly  upon  its  face  by  the  carrier 
issuing  it  "non-negotiable"  or  "not  negotiable." 

This  section  shall  not  apply,  however,  to  memoranda  or  acknowledgments  of  an 
informal  character. 

Sec  9.  That  the  insertion  in  an  order  bill  of  the  name  of  a  person  to  be  notified 
of  the  arrival  of  the  goods  shall  not  limit  the  ne^oti  bility  of  the  bill  or  constitute 
notice  to  a  purchaser  thereof  of  any  rights  or  equities  of  such  person  in  the  goods. 

Sec  10.  That  except  as  otherwise  provided  in  this  act,  where  a  consignor  receives  a 
bill  and  makes  no  objection  to  its  terms  or  conditions  at  the  time  he  receives  it,  neither 
the  consignor,  nor  any  person  who  accepts  delivery  of  the  goods,  nor  any  person  who 
seeks  to  enforce  any  provisions  of  the  bill,  shall  be  allowed  to  deny  that  he  is  bound  by 
such  terms  and  conditions  so  far  as  they  are  not  contrary  to  law  or  public  policy. 

Sec  11.  That  a  carrier,  in  the  absence  of  some  lawful  excuse,  is  bound  to  deliver  the 
goods  upon  a  demand  made  either  by  the  consignee  named  in  the  bill  for  the  goods  or, 
if  the  bill  is  an  order  bill,  by  the  holder  thereof,  if  such  demand  is  accompanied  by — 

(a)  An  offer  in  good  faith  to  satisfy  the  carrier's  lawful  lien  upon  the  ^oods; 

(6)  An  offer  in  good  faith  to  surrender,  properly  indorsed,  the  bill  which  was  issued 
for  the  goods,  if  the  bill  is  an  order  bill;  and 

(c)  A  readiness  and  willingness  to  sign,  when  the  goods  are  delivered,  an  acknowl- 
edgment that  they  have  been  delivered,  if  such  signature  is  requested  by  the  carrier. 

In  case  the  carrier  refuses  or  fails  to  deliver  t  e  goods,  in  compliance  with  a  demand 
by  the  consignee  or  holder  so  accompanied,  the  burden  shall  be  upon  the  carrier  to 
establish  the  existence  of  a  lawful  excuse  for  such  refusal  or  failure. 
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Skc.  12.  That  a  carrier  is  justified,  subject  to  the  provisions  of  the  three  following 
sections,  in  delivering  goods  to  one  who  is — 

(a)  A  person  lawfully  entitled  to  the  possession  of  the  goods,  or 

(6)  The  consignee  named  in  a  straielit  bill  for  the  goods,  or 

(c)  A  person  in  possession  of  an  order  bill  for  the  goods,  by  the  terms  of  which  the 
goods  are  deliverable  to  his  order;  or  which  has  been  indorsed  to  him,  or  in  blank  by 
the  consignee,  or  by  the  mediate  or  immediate  indorsee  of  the  consignee. 

Sec.  13.  That  where  a  carrier  delivers  goods  to  one  who  is  not  lawfully  entitled  to 
the  possession  of  them,  the  carrier  shall  be  liable  to  anyone  having  a  right  of  property 
or  possession  in  the  goods  if  he  delivered  the  goods  otherwise  than  as  authorized  bv 
subdivisions  (6)  and  (c)  of  the  preceding  section;  and  though  he  delivered  the  gooas 
as  authorized  by  either  of  said  subdivisions,  he  shall  be  so  liable  if  prior  to  such  de- 
livery he — 

(a)  Had  been  requested,  by  or  on  behalf  of  a  person  having  a  right  of  property  or 
possession  in  the  goods,  not  to  make  such  delivery,  or 

(6)  Ilad  information  at  the  time  of  the  delivery  that  it  was  to  a  person  not  lawfully 
entitled  to  the  possession  of  the  goods. 

Such  requests  or  information,  to  be  effective  within  the  meaning  of  this  section, 
must  be  given  to  an  oflicer  or  agent  of  the  carrier,  the  actual  or  apparent  scope  of  whose 
duties  includes  action  upon  such  request  or  information,  and  must  be  given  time  to 
enable  the  officer  or  agent  to  whom  it  is  given,  acting  with  reasonable  diligence,  to  stop 
delivery  of  the  goods. 

Sec.  14.  That  except  as  provided  in  section  twenty-nine,  and  except  when  com- 
pelled by  legal  process,  if  a  carrier  delivers  goods  for  which  an  order  bill  has  been 
issued,  the  negotiation  of  which  would  transfer  the  right  to  the  possession  of  the  goods, 
and  fails  to  take  up  and  cancel  the  bill,  such  carrier  shall  be  liable  for  failure  to  deliver 
the  goods  to  anyone  who  for  value  and  in  good  faith  purchases  such  bill,  whether  such 
purdiaser  acc^uired  title  to  the  bill  before  or  after  the  delivery  of  the  goods  by  the  car- 
rier and  notwithstanding  delivery  was  made  to  the  person  entitled  thereto. 

Sec.  15.  That  except  as  provided  in  section  twenty-nine,  and  except  when  com- 
pelled by  legal  process,  if  a  carrier  delivers  part  of  the  goods  for  which  an  order  bill  had 
Been  issued  ana  fails  either — 

(a)  To  take  up  and  cancel  the  bill,  or 

(6)  To  place  plainly  upon  it  a  statement  that  a  portion  of  the  goods  has  been  de- 
livered with  a  description  which  may  be  in  general  terms  either  of  the  goods  or  pack- 
ages that  have  been  so  delivered  or  of  the  poods  or  packages  which  still  remain  in  the 
carrier's  possession,  he  shall  be  liable  for  failure  to  deliver  all  the  goods  specified  in  the 
bill  to  anyone  who  for  value  and  in  good  faith  purchases  it,  whether  such  purchaser 
acauired  title  to  it  before  or  afier  the  delivery  of  any  portion  of  the  goods  by  the  carrier, 
and  notwithstanding  such  delivery  was  made  to  the  person  entitled  thereto. 

Sec.  16.  That  any  alteration,  addition,  or  erasure  in  a  bill  after  its  issue  without 
authority  from  the  carrier  issuing  the  same,  either  in  writing  or  noted  on  the  bill,  shall 
be  void,  whatever  be  the  nature  and  purpose  of  the  change,  and  the  bill  shall  be  en- 
forceable according  to  the  original  tenor. 

Sec.  17.  That  where  an  order  bill  has  been  lost  or  destroyed  a  court  of  competent 
jurisdiction  may  order  the  delivery  of  the  goods  upon  satisfactory  proof  of  such  loss  or 
destruction;  and  upon  the  giving  of  a  bond,  with  sufficient  surety,  to  be  approved  by 
the  court,  to  protect  the  carrier  or  any  person  injured  by  such  delivery  from  any  lia- 
bility or  loss  incurred  by  reason  of  the  original  bill  remaining  outstanding,  the  court 
mayabo  in  its  discretion  order  the  payment  of  the  carrier's  reasonable  cost43  and  counsel 
fees. 

The  delivery  of  the  goods  under  an  order  of  the  court,  as  provided  in  this  section, 
shall  not  relieve  the  carrier  from  liability  to  a  person  to  whom  the  order  bill  has  been 
or  shall  be  negotiated  for  value  without  notice  of  the  proceedings  or  of  the  delivery  of 
the  goods. 

Sec.  18.  That  a  bill,  upon  the  face  of  which  the  word  "duplicate"  or  some  other 
word  or  words  indicating  that  the  document  is  not  an  original  bill  is  placed,  plainly 
shall  impose  upon  the  carrier  issuing  the  same  liability  of  one  who  represents  and  war- 
rants that  such  bill  is  an  accurate  copy  of  an  original  bill  properly  issued,  but  no  other 
liability. 

Sec.  19.  That  no  ritle  to  goods  or  ri^ht  to  their  possession  asserted  by  a  carrier  for 
his  own  benefit  shall  excuse  him  from  liability  for  refusing  to  deliver  the  goods  accord- 
ing to  the  terms  of  a  bill  issued  for  them,  unless  such  title  or  right  is  derived  directly  or 
indirectly  from  a  transfer  made  by  the  consignor  or  consignee  after  the  shipment,  or 
from  the  carrier's  lien. 

Sec.  20.  That  if  more  than  one  person  claim  the  title  or  possession  of  goods,  the  car- 
rier may  require  all  known  claimants  to  interplead,  either  as  a  defense  to  an  action 
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brought  against  him  for  nondelivery  of  the  goods  or  as  an  original  suit,  whichever  is 
appropriate. 

Sec.  21.  That  if  some  one  other  than  the  consignee  or  the  person  in  possession  of  the 
bill  has  a  claim  to  the  title  or  possession  of  the  goods,  and  the  carrier  nas  information 
of  such  claim,  the  carrier  shall  be  excused  from  liability  for  refusing  to  deliver  the  goods 
either  to  the  consignee  or  person  in  possession  of  the  bill  or  to  the  adverse  claimant, 
until  the  carrier  has  had  a  reasonable  time  to  ascertain  the  validity  of  the  adverse 
claim  or  to  bring  legal  proceedinj^  to  compel  all  claimants  to  interplead. 

Sec.  22.  That  except  as  provided  in  tne  two  preceding  sections  and  in  section 
twelve  no  right  or  title  of  a  third  person,  unless  enforced  by  legal  process,  shall  be  a 
defense  to  an  action  brought  by  the  consignee  of  a  straight  bill  or  by  the  holder  of  an 
order  bill  agiinst  the  carrier  for  failure  to  deliver  the  goods  on  demand. 

Sec.  23.  That  when  goods  are  loaded  by  a  carrier  such  carrier  shall  count  the  pack- 
ages of  goods,  if  package  freight,  and  ascertain  the  kind  and  quantity  if  bulk  freight, 
and  sucn  carrier  shall  not.  in  such  cases,  insert  in  the  bill  of  lading  '^Shipper's  load 
and  coimt,"  or  other  woras  of  like  purport,  indicating  that  the  goods  were  loaded  by 
the  shipper  and  the  description  of  them  made  by  him.  If  so  inserted,  contrary  to  the 
provisions  of  this  section,  said  words  shall  be  treated  as  null  and  void  and  as  if  not 
mserted  tJierein. 

Sec.  24.  That  when  goods  are  loaded  by  a  shipper,  at  a  place  where  the  carrier 
maintains  an  agency,  such  carrier  shall,  on  written  request  of  such  shipper,  and  when 
^ven  a  reasonable  opportunity  by  the  shipper  so  to  ao,  count  the  packa^s  of  goods 
if  package  freight  ana  ascertain  the  kind  and  quantity  if  bulk  freight,  within  a  rea- 
sonable time  after  such  written  request,  and  such  carrier  sliall  not,  in  such  cases, 
insert  in  the  bill  of  lading  *  'Shipper  s  load  and  count,"  or  other  words  of  like  purport 
indicating  that  tlie  goods  were  loaded  by  the  shipper  and  the  description  of  them  made 
by  him.  If  so  inserted,  contrary  to  the  provisions  of  this  section,  said  words  shall  be 
treated  as  null  and  void  and  as  if  not  inserted  therein. 

Sec.  25.  That  if  a  bill  of  lading  has  been  issued  by  a  carrier  or  on  his  behalf  by  an 
agent  or  employee  the  scope  of  whose  actual  or  apparent  authority  includes  the  issuins; 
of  bills  of  lading,  the  carrier  shall  be  liable  to  (a)  tne  consignee  named  in  a  straight  bill 
or  (6)  the  holder  of  an  order  bill,  who  has  given  value  in  good  faith,  relying  upon  the 
description  therein  of  the  goods,  for  damages  caused  by  the  nonreceipt  by  the  carrier 
of  all  or  part  of  the  goods  or  their  failure  to  correspond  with  the  description  thereof 
in  the  bill  at  the  time  of  its  issue. 

Sec.  26.  That  if  ^oods  are  delivered  to  a  carrier  by  the  owner  or  by  a  person  whose  act 
in  conveying  the  title  to  them  to  a  purchaser  for  value  in  good  faith  would  bind  the 
owner,  and  an  order  bill  is  issued  for  them  they  cannot  thereafter,  while  in  the  pos- 
eession  of  the  carrier,  be  attached  by  garnishment  or  otherwise  or  be  levied  upon  under 
an  execution  unless  the  bill  be  first  surrendered  to  the  carrier  or  its  negotiation  en- 
joined, The  carrier  shall  in  no  such  case  be  compelled  to  deliver  the  actual  posses- 
eion  of  the  goods  until  the  bill  is  surrendered  to  him  or  impounded  by  the  court. 

Sec.  27.  That  a  creditor  whose  debtor  is  the  owner  of  an  order  bill  shall  be  entitled 
to  such  iid  from  courts  of  appropriate  jurisdiction  by  injunction  and  otherwise  in 
attaching  such  bill  or  in  satisfying  the  claim  by  means  thereof  as  is  allowed  at  law  or 
in  equity  in  regard  to  property  which  cannot  readily  be  attached  or  levied  upon  by 
ordinary  legal  process. 

Sec.  28.  That  if  an  order  bill  is  issued  the  carrier  shall  have  no  lien  on  the  goods 
therein  meotioned  except  for  charges  on  those  goods  for  freight,  storage,  demurrage, 
and  terminal  charges,  and  expenses  necessary  for  the  preservation  of  the  goods  or 
incident  to  their  transportation  subsequent  to  the  date  of  the  bill,  unless  the  bill  ex- 
pressly enumerates  other  charges  for  which  a  lien  is  claimed.  In  such  case  there  shall 
also  be  a  liea  for  the  charges  enumerated  so  far  as  they  are  allowed  by  law  and  the 
contract  between  the  consignor  and  the  carrier. 

Sec.  29.  That  after  the  goods  have  been  lawfully  sold  to  satisfy  a  carrier*?  lien,  or 
because  they  have  not  been  claimed,  or  because  they  are  perishable  or  hazardous,the 
carrier  shall  not  thereafter  be  liable  ifor  failure  to  deliver  the  goods  themselves  to  the 
consignee  or  owner  of  the  goods,  or  to  a  holder  of  the  bill  given  for  the  goods  when  they 
are  shipped,  even  if  such  bill  be  an  order  bill. 

Sec.  30.  That  an  order  bill  may  be  negotiated  by  delivery  where,  by  the  terms  of 
the  bill,  the  carrier  undertakes  to  deliver  the  goods  to  the  order  of  a  specified  person, 
and  such  person  or  a  subsequent  indorsee  of  the  bill  has  indorsed  it  in  blank. 

Sec.  31.  That  an  order  bill  may  be  negotiated  by  the  indorsement  of  the  person 
to  whose  order  the  goods  are  deliverable  by  the  tenor  of  the  bill.  Such  indorsement 
may  be  in  blank  or  to  a  specified  person.  If  indorsed  to  a  specified  person,  it  may 
be  n^otiated  again  by  the  indorsement  of  such  person  in  blanker  to  anoUier  e^ecified 
person.    Subsequent  negotiation  may  be  made  in  like  manner. 
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Sec.  32.  That  a  bill  may  be  taransferred  by  the  holder  by  delivery,  accompanied 
with  an  a^eement,  express  or  implied,  to  transfer  the  title  to  the  bill  or  to  the  goods 
represented  thereby.  A  straight  bill  can  not  be  negotiated,  and  the  indorsement  of 
such  a  bill  gives  tne  transferee  no  additional  right. 

Sec.  33.  Tnat  an  order  bill  may  be  negotiated  by  any  person  in  possession  of  the 
same,  however  such  possession  may  have  been  acquired,  if  by  the  terms  of  the  bill  the 
carrier  undertakes  to  deliver  the  goods  to  the  oraer  of  such  person,  or  if  at  the  time 
of  negotiation  the  bill  is  in  such  form  that  it  may  be  negotiated  by  delivery. 

Sec  34.  That  a  person  to  whom  an  order  bill  has  been  duly  n^otiated  acquires 
thereby-r 

(a)  Such  title  to  the  goods  as  the  person  negotiating  the  bill  to  him  had  or  had 
ability  to  convey  to  a  purchaser  in  good  faith  for  value,  and  also  such  title  to  the  goods 
as  the  consignee  and  consignor  had  or  had  power  to  convey  to  a  purchaser  in  good 
faith  for  value;  and 

(6)  The  direct  obligation  of  the  carrier  to  hold  possession  of  the  goods  for  him  accord- 
ing to  the  terms  of  the  bill  as  fully  as  if  the  carrier  had  contracted  directly  with  him. 

Sec.  35.  That  a  person  to  whom  a  bill  has  been  transferred  but  not  negotiated  acquires 
thereby  as  against  the  transferor  the  title  to  the  goods,  subject  to  tne  terms  oi  any 
a£[reement  with  the  transferor.  If  the  bill  is  a  straight  bill  such  person  also  acquires 
the  right  to  notify  the  carrier  of  the  transfer  to  him  of  such  bill  and  thereby  to  become 
the  direct  obligee  of  whatever  obligation  the  carrier  owed  to  the  transferor  of  the  bill 
immediately  before  the  notification. 

Prior  to  uie  notification  of  the  carrier  by  the  transferor  or  transferee  of  a  straight 
bill  the  title  of  the  transferee  to  the  goods  and  the  right  to  acquire  the  obligation  of 
the  carrier  may  be  defaated  by  garnishment  or  by  attachment  or  execution  upon  the 
goods  by  a  creditor  of  the  transferor,  or  by  a  notification  to  the  carrier  by  the  trans- 
feror or  a  subsequent  purchaser  from  the  transferor  of  a  subsequent  sale  of  the  goods 
by  the  transferor. 

A  carrier  has  not  received  notification  within  the  meaning  of  this  section  unless 
an  officer  or  agent  of  the  carrier,  the  actual  or  apparent  scope  of  whose  duties  includes 
action  upon  such  a  notification,  has  been  notified ;  and  no  notification  shall  be  effective 
until  the  officer  or  agent  to  whom  it  is  given  has  had  time,  with  the  exercise  of  reason- 
able diligence,  to  communicate  with  Uie  agent  ot  agents  having  actual  possession  or 
control  of  the  goods. 

Sec.  36.  That  where  an  order  bill  is  transferred  for  value  by  delivery,  and  the 
indorsement  of  the  transferor  is  essential  for  n^otiation,  the  transferee  acquires  a 
right  against  the  transferor  to  compel  him  to  indorse  the  bill,  unless  a  contrary  intention 
appears.  The  n^tiation  shall  take  effect  as  of  the  time  when  the  indorsement  is 
actually  made.    Tiiis  obligation  may  be  specifically  enforced. 

Sec  37.  That  a  person  who  n^otiates  or  transfers  for  value  a  bill  by  indorsement 
or  delivery,  imless  a  contrary  intention  appears,  warrants — 

(a)  That  the  bill  is  genuine; 

(bS  That  he  has  a  legal  light  to  transfer  it; 

That  he  has  a  knowledge  of  no  fact  which  would  impair  the  validity  or  worth 
be  bill; 

(d)  That  he  has  a  right  to  transfer  the  title  to  the  goods,  and  that  the  goods  are  mer- 
chantable or  fit  for  a  particular  purpose  whenever  such  warranties  would  have  been 
implied  if  the  contract  of  the  parties  had  been  to  transfer  without  a  bill  the  goods 
represented  thereby. 

Sec.  38.  That  the  indorsement  of  a  bill  shall  not  make  the  indorser  liable  for  any 
foilure  on  the  part  of  the  carrier  or  previous  indorsers  of  the  bill  to  fulfill  their  respec- 
tive obligations. 

Sec  39.  That  a  mortgagee  or  pledgee  or  other  holder  of  a  bill  for  security  who  in 
good  faith  demands  or  receives  payment  of  the  debt  for  which  such  bill  is  security, 
whether  from  a  party  to  a  draft  drawn  for  such  debt  or  from  any  other  person,  shall  not 
be  deemed  by  so  doing  to  represent  or  warrant  the  genuineness  of  such  bill  or  the 
quantity  or  Quality  of  uie  goods  therein  described. 

Sec  40.  Tnat  the  validity  of  the  negotiation  of  a  bill  is  not  impaired  by  the  fact 
that  such  negotiation  was  a  breach  of  duty  on  the  part  of  the  person  making  the  nego- 
tiation, or  by  the  fact  that  the  owner  of  the  bill  was  deprivea  of  the  possession  of  me 
same  by  fraud,  accident,  mistake,  duress,  or  conversion,  if  the  person  to  whom  the 
bill  was  negotiated,  or  a  person  to  whom  the  bill  was  subsequently  negotiated,  gave 
vaJue  therefor  in  good  faith,  without  notice  of  the  breach  of  duty,  or  fraud,  accident, 
mistake,  duress,  or  conversion. 

Sec  41.  That  where  a  person,  having  sold,  mortgaged,  or  pledged  goods  which  are 
in  a  carrier's  possession  and  for  which  an  order  bill  has  been  issued,  or  having  sold, 
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mortgaged,  or  pledged  the  order  bill  representing  such  goods,  continues  in  possession 
of  the  order  bill,  the  subsequent  negotiation  thereof  by  that  person  under  any  sale, 
pledge,  or  other  disposition  thereof  to  any  person  receiving  tne  same  in  good  faith, 
for  value  and  without  notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the 
first  purchaser  of  the  goods  or  bill  had  expressly  authorized  the  subseauent  negotiation. 

Sec.  42.  That  where  an  order  bill  has  been  issued  for  goods  no  seller's  lien  or  ri^ht 
of  stoppage  in  transitu  shall  defeat  the  rights  of  any  purchaser  for  value  in  good  faith 
to  whom  such  bill  has  been  negotiated,  whether  sudi  negotiation  be  prior  or  subse- 
(juent  to  the  notification  to  the  carrier  who  issued  such  bill  of  the  seller's  claim  to  a 
hen  or  right  of  stoppage  in  transitu.  Nor  shall  the  carrier  be  obliged  to  deliver  or 
justified  in  delivering  the  goods  to  an  unpaid  seller  unless  such  bill  is  first  surrendered 
for  cancellation. 

Sec.  43.  That,  except  as  provided  in  section  forty-two,  nothing  in  this  act  shall 
limit  the  rights  and  remedies  of  a  mortgagee  or  lien  holder  whose  mortgage  or  lien  on 
goods  would  be  valid,  apart  from  this  act,  as  against  one  who  for  value  and  in  good 
faith  purchased  from  the  owner,  immediately  prior  to  the  time  of  their  delivery  to 
the  carrier,  the  goods  which  are  subject  to  the  mortgage  or  lien  and  obtained  possession 
of  them. 

Sec  44.  That  any  person  who,  knowingly  or  with  intent  to  defraud,  falsely  makes, 
alters,  forges,  counterfeits,  prints,  or  photographs  any  bill  of  lading,  or  with  like  intent 
utters  or  publishes  as  true  and  genuine  any  such  falsely  altered,  forged,  counterfeited, 
falsely  prmted,  or  photographed  bill  of  lading,  knowing  it  to  be  falsely  altered,  forged, 
counterfeited,  falsely  printed,  or  photographed,  or  aids  in  making,  altering,  forging, 
counterfeiting,  printing,  or  photc^aphin^,  or  uttering  or  publishing  the  same,  or 
issues  or  aids  in  issuing  or  procuring  the  issue  of,  or  negotiates  or  transfers  for  value 
a  bill  which  contains  a  lalse  statement  as  to  the  receipt  of  the  goods,  or  as  to  any  other 
matter,  or  who,  with  intent  to  defraud,  violates  or  fails  to  comply  with,  or  aids  in 
any  violation  of,  or  failure  to  comply  with  any  provision  of  this  act,  shall  be  guilty 
of  a  misdemeanor,  and,  u])on  conviction,  shall  fee  punished  for  each  onense  by  impris- 
onment not  exceeding  five  years,  or  by  a  fine  not  exceeding  $5,000,  or  both. 

Sec.  45.  That  in  any  case  not  provided  for  iu  this  act  the  rules  of  law  and  equity, 
including  the  law  merchant,  shall  govern. 

Sec  46.  First.  That  in  this  act,  unless  the  context  or  subject  matter  otherwise 
requires — 

"Action"  includes  counterclaim,  set-off,  and  suit  in  equity. 

"Bill"  means  bill  of  lading  governed  by  this  act. 

"Consignee"  means  the  person  named  in  the  bill  as  the  person  to  whom  delivery 
of  the  goods  is  to  be  made. 

"Consignor"  means  the  person  named  in  the  bill  as  the  person  from  whom  the  goods 
have  been  received  for  shipment. 

"Goods"  means  merchandise  or  chattels  in  course  of  transportation  or  which  have 
been  or  are  about  to  be  transported. 

"  Holder"  of  a  bill  means  a  person  who  has  both  actual  possession  of  such  bill  and  a 
right  of  property  therein. 

"Order"  means  an  order  by  indorsement  on  the  bill. 

"Owner"  does  not  include  mortgagee  or  pledgee. 

"Person"  includes  a  corporation  or  partnership,  or  two  or  more  persons  having  a 
joint  or  common  interest. 

To  "purchase "  includes  to  take  as  mortgagee  and  to  take  as  pledgee. 

"Purchaser"  includes  mortgagee  and  pledgee. 

"State"  includes  any  Territory,  district,  insular  possession,  or  isthmian  possession. 

Second.  A  thing  is  done  "in  good  faith"  within  the  meaning  of  this  act  when  it  is 
in  fact  done  honestly,  whether  it  be  done  negligently  or  not. 

Sec  47.  That  the  provisions  of  this  act  do  not  apply  to  bills  made  and  delivered 
prior  to  the  taking  effect  thereof. 

Sec  48.  That  the  sections  of  this  act  are  independent  and  severable,  and  the  declar- 
ing of  any  section  or  sections  unconstitutional  shall  not  impair  or  render  unconstitu- 
tional any  other  section. 

Sec  49.  That  this  act  shall  take  effect  on  the  first  day  of  January,  nineteen  hundred 
and    fteen. 

Passed  the  Senate  June  5  (calendar  day,  June  6),  1914. 

Attest: 

Jambs  M.  Baker,  Secretary. 
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EXHIBIT  0. 
Sixty-third  Congress,  First  Session. — H.  R.  8755. 

IN  THE   HOUSE   OP  REPRESENTATIVES.^-OCTOBBR  7,    1918. 

Mr.  Edwards  introduced  the  following  bill,  which  was  referred  to  the  Committee 
on  the  Judiciary  and  ordered  to  be  printed. 

A  BILL  To  repeal  an  act  to  establish  a  uniform  system  of  banlcraptcy  tbroughoat  the  United  States, 
approved  July  first,  eighteen  hundred  and  ninety-eight,  and  all  amendments  thereto. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembledy  That  the  act  approved  July  first,  eighteen  h  ndred  and  ninety- 
eight,  entitled  "An  act  to  establish  a  r  iform  system  of  ba;  kruptcy  throughout  the 
United  States,"  and  all  amendments  thereto,  be,  and  the  same  are  hereby  repealed: 
Provided^  That  no  proceedings  under  said  bankruptcy  act  begun  prior  to  the  passage 
hereof  shall  be  a^ected  by  this  act. 


EXHIBIT  D.     • 
Sixty-third  Congress,  Second  Session. — H.  R.  11327. 

IN  THE  HOUSE   OP  REPRESENTATIVES. — ^JANUARY  12,   1914. 

Mr.  Tribble  introduced  the  following  bill;  which  was  referred  to  the. Committee 
on  the  Judiciary  and  ordered  to  be  printed. 

A  BILL  To  repeal  "An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the  United  States," 
approved  July  first,  eighteen  hundred  and  ninety-eicht,  amendments  approved  February  fifth,  nineteen 
hundred  and  three,  and  June  fifteenth,  nineteen  himdred  and  six. 

Be  it  enacted  by  the  Senate  and  House  o/  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  act  creating  the  bankrupt  law  and  amendments  thereto, 
entitled  "An  act  to  establish  a  ur iform  system  of  bankruptcy  throughout  the  United 
States,"  approved  July  first,  eighteen  hundred  and  ninety-eight,  and  amendments 
thereto,  as  amended  by  an  act  approved  February  fifth,  nineteen  hundred  and  three, 
and  as  further  amended  by  an  act  approved  June  iifleenth,  nineteen  hundred  and 
ix,  be,  ai-d  iLe  same  is  hereby,  repealed. 


EXHIBIT  E. 

Sixty-third  Congress,  Second  Session.— H.  R.  12867. 

in  the  house  op  representatives. — pebruary  3,  1914. 

Mr.  Connelly  of  Kansas  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  the  Judiciary  and  ordered  to  be  printed. 

A  BILL  To  repeal  the  bankruptcy  act 

B^  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled.  That  the  bankruptcy  act,  being  Thirtieth  Statutes  at  Large, 
pace  five  himdred  and  forty-four  and  the  following,  of  date  July  first,  eighteen  himdred 
and  ninety-eight,  and  all  acts  and  parts  of  arts  amendatory  thereto  and  thereof,  be, 
and  the  same  are  hereby,  repealed  from  and  after  the  passage  of  this  act:  Provided. 
That  after  the  passage  of  this  act  no  new  cases,  matters,  or  proceedings  shall  be  filed 
in  bankruptcy,  but  all  matters  and  cases  already  filed  or  pending  in  any  bankruptcy 
court  shall  be  finished,  completed,  settled,  and  wound  up  in  the  same  manner  as 
provided  by  said  bankruptcy  act. 
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EXHIBIT  P. 
SiXTT-rmRD  C0NORE88,  Second  Sbssion.— H.  R.  14582. 

IN  THB  HOU8B  OF  RBPRESENTATITES. — MARCH  13,  1914. 

Mr.  Dent  introduced  the  following  bill;  which  was  referred  to  the  Gonunittee  on  the 
Judiciary  and  ordered  to  be  printed. 

A  BILL  To  amend  an  act  to  establish  a  nnlform  system  of  bankmptry. 

Be  it  enacted  by  the  Senate  and  House  of  Representativei  of  the  United  States  of  America, 
tn  Congress  assembled,  That  the  act  of  July  first,  eighteen  hundred  and  ninety-eight, 
and  amendments  thereto,  providing  for  a  uniform  system  of  banloruptcy  throughout 
the  United  States,  be  amended  so  as  to  add  to  section  fourteen  thereof  the  following 
proviso: 

"  Provided,  That  wherever  any  person  who  has  heretofore  been  adjudged  a  bankrupt 
has  failed  to  file  an  application  for  a  discharge  within  the  time  now  prescribed  by  law, 
all  such  persons  shall  have  the  ri^ht  to  apply  to  the  court  in  which  the  adjudication 
of  bankruptcy  was  made  for  a  dischame  within  twelve  months  from  the  passage  of 
this  act,  and  the  same  proceedings  shall  be  had  upon  such  application  as  if  the  applica- 
tion had  been  filed  within  the  time  now  prescribed  by  Jaw:  Provided  further,  That 
the  court  may  tax  the  costs  of  such  application  in  its  discretion. " 


EXHIBIT  G. 
SiZTT-THiRD  Congress,  Second  Session. — H.  R.  16812. 

IN  THE  HOUSE  OF  REPRESENTATIVES. — MAT  25,  1914. 

Mr.  Mott  introduced  the  following  bill;  which  was  referred  to  the  (Committee  on  the 
Judiciary  and  ordered  to  be  printeof. 

A  BILL  To  amend  an  act  entitled  '^  An  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  approved  July  first,  eighteen  hundred  and  nlnety-ei£ht,  as  amended  by  an  act  approved 
February  fifth,  nineteen  hundred  and  three,  and  as  further  amendea  by  an  act  approved  June  nfteenth, 
nineteen  hundred  and  six,  and  an  act  approved  June  twenty-fifth,  nineteen  hundred  and  ten. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  united  States  of  America 
in  Congress  assembled.  That  section  twenty-nve  of  the  act  entitled  '*  An  act  to  establish 
a  uniform  system  of  bankruptcY  throughout  the  United  States,"  approved  July  first, 
eighteen  hundred  and  ninety-eight,  as  amended  bv  an  act  approved  February  fifth, 
nineteen  hyndred  and  three,  and  as  further  amendea  by  an  act  approved  June  fifteenth, 
nineteen  hundred  ind  six,  and  by  an  act  approved  June  twenty-fifth,  nineteen 
hundred  and  ten,  be,  and  the  same  is  hereby,  amended  by  adding  a  new  subdi- 
vision, to  be  known  as  subdivision  «,  so  as  to  read  as  follows: 

*'  («)  A  petition  for  a  review  of  an  order  or  finding  of  a  referee  must  be  filed  with  the 
referee  within  thirty  days  of  the  service  of  notice  of  granting  and  filing  such  order  or 
finding." 

EXHIBIT  H. 
SiXTT-THiRD  Congress,  Second  Session.— H.  R.  10309. 

IN  THE  house  of  REPRESENTATIVES. — DECEMBER  11,  1013. 

Mr.  Borland  introduced  the  following  bill;  which  was  referred  to  the  Committee  on 
Interstate  and  Foreign  Commerce  and  ordered  to  be  printed. 

A  BILL  To  amend  an  act  to  regulate  commerce  by  forbidding  conunon  carriers  from  limiting  the  ttane  (or 

filing  claims. 

Be  it  enacted  by  the  Senate  and  the  House  of  Representatives  of  the  United  States  of 
America  in  Confess  assembled.  That  any  common  carrier,  railroad,  or  transportation 
company  receiving  property  for  transportation  from  a  point  in  one  State  shall  issue  a 
receipt  or  bill  of  lading  therefor  and  shall  be  liable  to  the  lawful  holder  thereof  for  any 
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Ion,  damafre,  or  injury  to  such  property  caused  by  it  or  by  any  common  carrier,  raikoad 
or  transportation  comp%iiy  to  which  such  property  may  be  delivered  or  over  whose  line 
or  lines  such  property  may  pass. 

It  shall  be  unlawful  for  any  common  carrier  to  provide,  by  rule,  contract,  or  regula- 
tion, a  shorter  period  for  giving  notice  of  claims  man  ninety  days^  and  for  the  filing  of 
claims  for  a  shorter  period  than  four  months,  and  for  the  institution  of  suits  than  two 

rirs:  Provided^  however,  That  if  the  loss,  damage,  or  injury  complained  of  was  due 
delay  or  damage  while  being  loaded  or  unloaded,  or  damaged  in  transit  by  care- 
lessness or  n^ligence,  then  no  notice  of  claim  nor  filing  of  claim  shall  be  required  as  a 
condition  precedent  to  recovery. 

It  shall  be  unlawful  for  any  common  carrier,  by  receipt,  rule,  contract,  or  regulation, 
to  exempt  itself  from  the  full  amount  of  damage  caused  by  it  or  by  any  carrier,  railroad, 
or  transportation  comiMtnv  over  which  the  property  may  pass,  or  from  the  liabilities 
hereby  imposed:  Provided,  however,  That,  in  the  enforcement  of  the  liability  hereby 
imposed,  tne  holder  of  such  receipt  or  bill  of  lading  shall  have  all  the  rights  and  reme- 
dies existing  under  the  laws  of  the  State  where  the  suit  is  instituted. 


EXHIBIT  I. 
Senate  Rbpobt  No.  407.    Sixty-thikd  Congress,  Second  Session. 

ACT  TO  BEOULATE  COMMERCE. 

April  6,  1914. — Ordered  to  be  printed. 

Mr.  Robinson,  from  the  Committee  on  Interstate  Commerce,  submitted  the  fol- 
lowing 

•  REPORT. 
[To  accompany  8.  4522.] 

The  Committee  on  Interstate  Commerce,  having  had  under  consideration  the  bill 
(8. 4522)  to  amend  an  act  entitled  ''An  act  to  amend  an  act  entitled  'An  act  to  regulate 
commerce,'  approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  all 
acts  amendato^^  thereof,  and  to  enlaige  the  powers  of  the  Interstate  Commerce  Com- 
mission," approved  June  twenty-ninth,  nineteen  hundred  and  six,  beg  to  report  the 
same  back  with  the  following  amendments: 

On  page  3,  line  4,  after  the  word  "State,"  first  occurrence,  insert  "Territory  or  the 
District  of  Columbia." 

In  the  same  line,  after  the  word  "State,"  second  occurrence,  insert  "or  Territory  or 
from  a  point  in  a  State  or  Territory,  to  a  point  in  the  District  of  Columbia,  or  for  trans- 
portation wholly  within  a  Territory." 

On  page  3,  line  6,  strike  out  the  words  "actual  value  of  such  property"  and  insert 
in  lieu  thereof  "actual  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  company  to  whicn  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  property  may  pass." 

On  page  3,  line  13,  after  the  word  ^^ however/*  insert  "That,  except  as  to  ordinary 
live  stock,  if  such  property  so  offered  and  received  for  transportation";  and 

Strike  out  of  lines  13  and  14  the  words  "That  if  the  property  so  offered  and  received 
for  transportation." 

On  page  3.  line  15,  after  the  word  "or"  insert  "by  other  means,  or  if  express  author- 
ization has  been  heretofore  granted  or  shall  be  hereafter  granted  by  the  Interstate 
Commerce  Commission  for  the  establishment  and  maintenance  of  rates  for  the  trans- 
portation thereof  dependent  upon  the  value  of  the  property  shipped,  as  stated  in 
writing  by  the  consignor  and  reference  given  in  the  rate  schedule  to  such  authoriza- 
tion, tnen." 

On  page  3,  line  15,  strike  out  the  word  *^ Otherwise.** 

On  page  3,  at  the  end  of  the  bill,  insert  as  a  new  paragraph: 

"That  this  act  shall  take  effect  and  be  in  force  from  ninety  days  after  its  passage." 

The  committee  recommends  that  said  amendments  be  agreed  to,  and  tnat  the  bill 
as  so  amended  do  pass. 

The  object  of  this  legislation  is  to  make  carriers  engaged  in  interstate  commerce 
liable  for  the  actual  loss,  damage,  or  injury  to  such  property  caused  by  them,  notwith- 
standing any  limitation  of  liability  or  of  tne  amount  of  recovery  in  any  receipt  or  bill 
of  lading  or  in  any  tariff  filed  with  the  Interstate  Commerce  Commission,  save  in  one 
or  two  cases:  First,  where  the  property  received  for  transporttaion  is  hidden  from  view 
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by  wTapping  or  boxing;  and,  second,  save  in  such  cases  and  as  to  such  commodities 
as  the  Interstate  Commerce  Commission  has  heretofore  or  sl^ll  hereafter  authorize 
rates  for  transportation  dependent  upon  the  value  of  the  property  dipped,  as  stated 
in  writing  by  the  consignor. 

The  bill,  with  a  numoer  of  other  similar  measures  introduced  from  time  to  time  by 
the  Senator  from  Iowa  (Mr.  Cummins)  relating  to  the  same  subject  matter,  was  referred 
to  a  subcommittee  composed  of  Senators  Robinson,  Myers,  and  Cummins.  The  sub- 
committee had  hearings  which  were  participated  in  by  representatives  of  carriers, 
including  railroad  companies  and  express  companies  engaged  in  interstate  commerce. 

While  at  common  law  ( arriers  could  not  escape  the  consequences  of  their  negligence 
by  stipulating  for  a  release  of  liability,  either  in  whole  or  in  part,  yet  the  common  law, 
as  interpreted  by  the  Supreme  Court  of  the  United  States,  and  by  the  appellate  court 
of  some  States,  recognized  as  valid  agreements  between  shippers  and  common  car- 
riers limiting  the  liability  of  the  carrier  to  an  agreed  amount,  in  some  cases  the  limi- 
tation was  sustained  on  the  theory  that  the  shipper  was  estopped  by  his  representa- 
tions of  value  to  claim  a  large  amount,  and  in  other  cases  upon  the  theory  that  the 
shipper  had  received  a  lower  rate  for  the  transportation  of  his  property  than  would 
have  been  given  him  had  the  actual  value  been  stated.  Many  States  nave  statutes 
forbidding  such  limitations  and  requiring  carriers  to  respond  in  the  full  amount  of 
loss,  damage,  or  injury  occasioned  by  their  negligence,  and  in  some  States  the  courts 
of  last  resort  construed  the  common  law  to  fori  id  such  limitation. 

The  Supreme  Court  of  the  United  States  held  in  the  case  of  the  Pennsylvania  Rail- 
road Co.  V.  Hughes  (191  U.  S.,  477)  that,  notwithstanding  it  had  held  in  many  decisions 
to  the  contrary,  the  decision  of  the  Supreme  Court  of  Pennsylvania  in  that  case  to  the 
effect  that  all  agreements  limiting  the  liability  to  less  than  the  actual  loss  or  damage 
were  void  at  common  law  should  govern  and  be  affirmed,  and  in  the  case  of  Solan  v. 
Chicago,  Milwaukee  &  St.  Paul  Railroad  Co.  (169  U.  S.,  133)  the  Supreme  Court  of  the 
United  States  affirmed  the  decision  of  the  Supreme  Court  of  Iowa,  which  held  valid  a 
statute  that  forbade  any  limitation  of  the  liability  of  a  carrier  for  negligence  and 
requiring  it  to  pay  full  amount  of  loss,  damage,  or  injury. 

The  so-called  Carmack  amendment,  adopted  in  1906,  construed  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Adams  Express  Co.  r.  Groninger,  and  in  other 
cases,  had  the  effect  of  abrogating  State  laws  forbidding  limitations  in  bills  of  lading 
and  receipts  on  the  liability  of  carriers  for  negligence  and  consequent  damage  or  injury 
to  property  transported  in  interstate  commerce.  The  amendment  was  held  to  be  a 
Fedeml  regulation  of  interstate  commerce,  dealing  with  the  rights  of  carriers  and 
shippers  under  bills  of  lading  and  not  prescribing  full  liability  for  damage  or  injury 
to  property  transported  in  interstate  commerce,  and  that  limitations  of  recovery  to 
less  than  actual  loss  or  damage  caused  by  the  carrier  in  bills  of  lading  or  receipts  are 
valid. 

It  is,  of  course,  necessary,  where  the  property  shipped  is  hidden  from  view  by  wrap- 
ing,  that  the  representation  as  to  the  value  made  by  the  shipper  shall  in  all  cases  be 
inding  upon  him.  This  exception  covers  a  large  number  of  articles  shipped  in 
interstate  commerce,  and  especially  many  of  those  carried  by  express  companies. 

There  are  some  commodities  which  from  their  very  nature  the  value  of  them  can  not 
be  known  to  the  carrier,  and  is  peculiarly  within  the  knowledge  of  the  shipper.  The 
carrier  is  compelled  to  rely  upon  the  representations  as  to  value  made  by  tne  shipper. 
We  have,  therefore,  recommended  the  adoption  of  an  amendment  providing  that 
where  the  Interstate  Commerce  Commission  nas  already  authorized  rates  based  upon 
the  value  as  represented  by  the  shipper,  or  where  thejcommission  shall  hereafter  do  so, 
the  liability  for  loss  or  damage  caused  by  the  carrier  shall  be  limited  to  the  value  as 
thus  represented . 

The  committee  believes  that  no  valid  reason  exists  for  authorizing  limitations  of 
liability  on  the  part  of  carriers  in  contracts  for  the  shipment  of  ordinary  live  stock, 
and  if  this  legislation  passes,  carriers  will  hereafter  be  required  to  respond  in  the  full 
amount  of  damage  or  injury  occasioned  to  ordinary  live  stock  while  being  shipped  in 
interstate  commerce,  such  property  being  expressly  excepted  from  the  provision 
authorizing  the  Interstate  Commerce  Commission  to  establish  rates  based  on  value 
whereby  recovery  is  limited  to  a  declared  value.  It  Is  believed  that  the  effect  of  the 
legislation  will  be  to  establish  natural,  reasonable,  and  just  rules  governing  the  liability 
of  carriers  for  loss  or  damage  to  property  caused  by  their  negligence. 


b: 
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EXHIBIT  J. 
Sixty-third  Congress,  Second  Session.— S.  4522. 
in  the  house  op  representatives. 
June  9,  1914. — Referred  to  the  Committee  on  Interstate  and  Foreign  Commerce. 

AN  ACT  To  amend  an  art  entitled  "An  act  to  amend  an  act  entitled  'An  a^t  to  re'rtilate  Commerce/ 
approved  Febniwy  fourth,  eijjhteen  hundred  and  eightv-seven,  and  all  acts  amendatory  thereof,  and 
to  enlarge  the  powers  of  the  Interstate  Commerce  Commission/'  approved  June  twenty-ninth,  nineteen 
handred  and  six. 

Be  it  enacted  by  the  Senate  and  Hotise  of  Representatives  of  the  United  States  of  America 
in  Confess  assembled,  That  so  much  of  section  seven  of  an  act  entitled  **  An  act  to 
amend  an  act  entitled  *An  act  to  regulate  commerce,*  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  all  acts  amendatory  thereof,  and  to  enlarge 
the  powers  of  the  Interstate  Commerce  Commission,"  approved  June  twenty-ninth, 
nineteen  hundred  and  six,  as  reads  as  follows,  to  wit: 

"That  any  common  carrier,  railroad,  or  transportation  company  receiving  property 
for  transportation  from  a  point  in  one  State  to  a  point  in  another  State  shall  issue  a 
receipt  or  a  bill  of  lading  therefor,  and  shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  propertj;  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  property  may  be  delivered,  or 
over  whose  line  or  lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  or  regu- 
lation shall  exempt  sudi  common  carrier,  railroad,  or  transportation  company  from 
the  liability  hereby  imposed:  Provided^  That  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  existing  law,  **^ be,  and  the  same  is  hereby,  amended  so  as  to  lead  as  follows,  to  wit: 

"That  any  common  carrier,  railroad,  or  transportation  company  receiving  property 
for  transportation  from  a  point  in  one  State  or  Territory  or  the  District  of  Columbia  to  a 
point  in  another  State,  Territory,  District  of  Columbia,  or  foreign  country  shall  issue 
a  receipt  or  bill  of  lading  therefor,  and  shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  sUch  property  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  regulation, 
or  other  limitation  of  any  character  whatsoever,  shall  exempt  such  common  carrier, 
railroad,  or  transportation  company  from  the  liability  hereby  imposed;  and  any  such 
common  carrier,  railroad,  or  transportation  company  so  receiving  property  for  trans- 
portation from  a  point  in  one  State,  Territory,  or  the  District  of  (  olumbia  to  a  point 
in  another  State  or  Territory,  or  from  a  point  in  a  State  or  Territory  to  a  point  in  the 
District  of  Columbia,  or  to  a  foreign  country,  or  for  transportation  wholly  within  a 
Territory  shall  be  liable  to  the  lawful  holder  of  said  receipt  or  bill  of  lading  or  to  any 
party  entitled  to  recover  thereon,  whether  such  receipt  or  bill  of  lading  has  been 
issued  or  not,  for  the  full  actual  loss,  damage,  or  injury  to  such  property  caused  by  it 
or  by  any  common  carrier,  railroad,  or  transportation  company  to  which  such  property 
may  be  delivered  or  over  whose  line  or  lines  such  property  may  pass,  notwithstanding 
any  limitation  of  liability  or  limitation  of  the  amount  of  recovery  or  representation 
or  agreement  as  to  value  in  any  such  receipt  or  bill  of  lading,  or  in  any  contract,  rule, 
regulation,  or  in  any  tariff  filed  with  the  Interstate  Commerce  Commission;  and  any 
such  limitation,  without  respect  to  the  manner  or  form  in  which  it  is  sought  to  be 
made,  is  hereby  declared  to  be  unlawful  and  void:  Provided,  however ^  That  if  the 
goods  are  hidden  from  view  by  wrapping,  boxing,  or  other  means,  and  the  carrier  is 
not  notified  as  to  the  character  of  the  goods,  the  carrier  may  require  the  shipper  to 
specifically  state  in  writing  the  value  of  the  goods,  and  the  carrier  shall  not  be  liable 
beyond  the  amount  so  specifically  stated,  in  which  case  the  Interstate  Commerce 
Commission  may  establish  and  maintain  rates  for  transportation,  dependent  upon  the 
value  of  the  property  shipped  as  specifically  stated  in  writing  by  the  shipper.  Such 
rates  shall  be  published  as  are  other  rate  schedules:  Provided  further,  That  nothing  in 
this  section  shall  deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  under  the  existing  law:  Provided  further,  That  it  shall 
be  unlawful  for  any  common  carrier  to  provide  by  rule^  contract,  regulation,  or  other- 
wise a  shorter  period  for  giving  notice  of  claims  than  mnety  daySj  and  for  the  filing  of 
claims  for  a  shorter  period  than  four  months,  and  for  the  institution  of  suits  than  two 
years:  Provided,  however,  That  if  the  loss,  damage,  or  injury  complained  of  was  due 
to  delay  or  damage  while  being  loaded  or  unloaded,  or  damaged  in  transit  by  careless- 
ness or  negligence,  then  no  notice  of  claim  nor  filing  of  claim  shall  be  required  as  a 
condition  precedent  to  recovery." 
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Sec.  2.  That  tMs  act  shall  take  effect  and  be  in  force  from  ninety  days  after  its 


Passed  the  Senate  June  4, 1914. 

Attest:  Jambs  M.  Bakeb,  Secretary, 

EXHIBIT  K. 

Madrid  Conference,  1913. 

leoislattve   restrictions  on  deck  cargoes  op  heavy  wood — report  to  the 
council  op  the  international  law  assocla.tion. 

At  the  meeting  of  the  International  Law  Association  held  in  Paris  on  May  29, 1912,  a 
paper  was  read  hy  Mr.  Robert  Temperley  calling  attention  to  the  anomalous  and 
unsatisfactory  position  now  existing  with  regard  to  the  legislative  restrictions  on  the 
carriage  of  decK  cargoes  of  timber,  and  uiging  the  need  for  international  regiilations 
on  the  subject.  The  paper  was  followed  by  a  discussion,  as  the  result  of  miich  the 
following  resolution  was  passed : 

"That  this  conference  resolves  that  the  executive  council  of  this  association  should 
respectfully  recommend  to  the  attention  of  the  governments  the  urgent  importance 
of  the  cooperation  of  governments  in  arriving  at  an  agreement  upon  the  subject  of 
deck  loads,  and  especially  deck  loads  of  heavy  wood  in  winter  months." 

The  subject  havrng  been  referred  to  us  for  further  elucidation  and  inquiry,  we  have 
thought  that  we  could  best  assist  the  association  by  obtaining  definite  information — 

I.  As  to  the  present  state  of  the  law  in  the  various  countries  concerned;  and 

II.  As  to  the  effect  of  the  existing  legal  situation  on  the  practical  conduct  of  the 
trades  concerned. 

We  are  particularly  referred  by  the  resolution  to  the  case  of  deck  cargoes  of  heavy 
wood,  the  chief  trade  in  which  is  from  the  American  Gulf  ports  to  Europe;  and  both 
for  the  sake  of  simplicity  and  because  this  case  affords  the  most  striking  instances  of 
the  need  for  some  international  understanding  on  the  subject,  we  propose  to  confine 
our  observations  to  such  cargoes  alone. 


The  result  of  our  inquiry  into  the  present  state  of  the  law  in  each  of  the  principal 
countries  concerned  may  be  stated  as  follows: 

UNITED  STATES  OP  AMERICA. 

There  is  no  restriction  in  American  law  upon  the  size  of  deck  cargoes  which  may 
be  loaded  or  discharged  in  American  ports. 

PRANCE,   BELGIUM,   AND  SWEDEN. 

There  is  no  restriction  in  French,  Belgian,  or  Swedish  law  upon  the  size  of  deck 
caigoes  which  may  be  loaded  or  discharged  in  the  ports  of  those  countries. 

HOLLAND. 

Foreign  ships. — No  restrictions. 

DiUm  ships. — Article  35  of  the  royal  decree  of  22d  September,  1909  (which  follows 
and  completes  the  Loi  des  Navires  of  1st  July,  1909).  prescribes  the  rules  under  which 
timber  may  be  carried  in  Dutch  vessels.    The  article  is  as  follows: 

"Article  35. — 1.  Pour  le  service  de  charges  de  bois  k  un  poids  surmontant  5  pour 
cent  du  port  du  navire,  Ton  a  besoin  outre  le  certificat  ordinaire  d*un  certincat 
sp^ial  pour  le  transport  de  bois,  lequel  pourra  ^tre  d61ivr6  sur  la  demande  du  pro- 
pri^taire  par  la  commission  mentionn^e  i  I'article  pr^^ent,  k  condition  que  I'on 
puisse  d^montrer  k  la  satii^faction  de  la  dite  commission  que  le  navire  en  question  se 
trouve  en  bon  ^tat  de  navigability  et  offre  les  garanties  a'une  stability  suflSsante  au 
transport  de  chaiges  de  bois;  que  le  bastingage  ainsi  que  le  pent  soient  d'une  soli- 
dity suffisante  k  ce  service  et  de  bonne  construction;  que  les  r^duits  de  Tequipage 
soient  accessibles  en  tons  cas  et  par  cons^auent  ^galement  en  cas  de  d^placement 
de  la  charge  du  pent;  que  rarrangement  et  la  composition  des  appareils  k  gouvemer 
assurent  suffisamment  la  gouvernabiHt^  du  navire  en  toutes  circonstances;  que  se 
trouve  sur  le  pent  d'arri^re  un  arbre  k  vapeur  en  cas  que  le  charge  serai t  trop  haut 
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pour  faire  passer  lin  filin  d'un  des  arbres  h  vapeur  vers  la  partie  d'arri^re  et  qu*il  soit 
en  plus  satisfait  aux  regies  concemant  le  certincat  sp^'cial,  k  d^finir  ^ventuellement 
plus  amplement  par  Nous. 

"2.  Pour  en  navire  satisfaisant  aux  dites  conditions,  la  commission  pourra  per- 
mettre  exclusivement  pour  le  transport  de  bois  une  diminution  du  francbord  normal 
vis^  k  Particle  34.  L'on  fera  mention  de  cette  diminution  de  francbord  dans  le  certi- 
ficat  sp^ial  et  on  I'indiquera  h.  la  car^ne  dea  deux  cot^s  du  navire  par  une  marque 
sp^iale  qui,  sous  la  contr61e  des  fonctionnaires  de  I'inspection  maritime,  doit  etre 
appoe^e  k  tribord  deux  metres  en  avant  do  la  marque  normale  et  k  hk  bord  deux 
metres  en  arri^re  de  cette  marque. 

*'3.  Ce  certificat  sp^ial  pent  tou jours  6tre  r^voqu^  par  Nous,  si  la  commission 
suB-dite  en  juge  les  aliments  presents.'* 

From  this  it  will  be  seen  that  a  Dutch  vessel  may  not  carry  a  deck  load  of  timber 
exceeding  5  per  cent  of  her  deadweight  capacity  unless  she  has  obtained  from  a  com- 
mittee appointed  for  the  prupose  a  special  certificate-that  she  fulfills  the  structural 
conditions  necessary  to  constitute  her  a  timber-ship  within  the  meaning  of  article  35. 
If,  however,  this  special  certificate  has  been  obtained,  then  the  certified  vessel  when 
carrying  a  full  deck  load  of  timber  may  be  allowed  by  the  committee  to  be  loaded 
more  deeply  in  the  water  than  would  be  permitted  if  she  were  carrying  any  other 
description  of  cargo.  The  principle  of  this  arrangement  would  appear  to  be,  as  stated 
by  the  association's  Dutcn  correspondent  on  the  subject,  that  "vessels  fulfilling 
the  special  requirements  for  loading  timber  on  deck  and  loaded  with  a  full  deck  load 
of  timber,  practically  become  spar-deck  vessels,  and  for  those  vessels  the  allowance 
of  less  freeboard  (to  the  extent  thought  fit  by  the  committee)  does  not  interfere  in 
the  least  with  the  safety  or  seaworthiness  of  the  ship."  It  is  to  be  observed  that  the 
claim  of  every  vessel  to  this  special  certificate  is  specially  considered  in  each  case 
by  the  committee  with  due  regard  to  her  exact  type  and  construction;  and  we  are 
informed  that  in  many  cases  where  claims  have  been  preferred  no  reduction  in  free- 
board has  been  allowed. 

NORWAY. 

Foreign  ships. — [No  restrictions  appear  to  exist.] 

Norwegian  ships. — ^The  regulations  affecting  the  carriage  of  timber  deck  cargoes  bv 
Norwegian  vessels  are  contained  in  Part  XII  of  the  law  of  the  public  supervision  witt 
regard  to  the  seaworthiness  of  ships,  dated  the  9th  June,  1903,  and  confirmed  by 
royal  ordinance  on  the  18th  September,  1909.  We  append  a  translation  of  the  pro- 
visions in  question,  from  which  it  will  be  seen  that  the  system  of  a  special  freeboard 
for  timber-ships  is  adopted,  and  that  no  restriction  is  placed  upon  the  neight  or  weight 
of  the  deck  cargo  as  such,  except  (sec.  74)  that  it  must  not  obstruct  the  safe  navigation 
and  management  of  the  ship. 

Part  Xll^Wood  cargo  ships. 

"Sec.  70. — Special  freeboard  for  wood  cargo  ships. — Steamers  satisfying  the  sub- 
joined special  requirements  to  wood  cargo-ships  shall — besides  the  ordinary  dead- 
weight freeboards  previously  prescribed — have  a  special  wood  cargo  freeboard  assigned 
for  summer  trade  and  one  for  winter  trade,  and  one  for  winter  trade  North  Atlantic, 
which  freeboards  mark  the  deepest  permissible  loading  of  these  ships  with  'light 
wood  goods '  in  holds  and  on  deck. 

"In  the  holds,  however,  a  mixed  cargo  and  'heavy  wood  goods*  may  be  carried  by 
the  ship,  without  losing  her  right  to  benefit  by  the  wood  cai^o  freeboard,  but  at  least 
two-thirds  of  the  hold  cargo  (by  weight)  must  always  consist  of  'light  wood  goods.* 
The  wood  caivo  freeboard  for  summer  is  in  force  for  voyages  between  April  1  and  Octo- 
ber 31,  and  the  wood  canjo  freeboard  for  winter  and  for  winter  North  Atlantic,  i.  e., 
between  European  or  Mediterranean  ports  and  American  ports  north  of  Cape  Hatteras, 
is  in  force  for  voyages  between  November  1  and  March  31. 

"The  term  'wood  cargo  ships*  is  in  these  regulations  intended  to  mean  flush-deck 
ships  with  double-bottom  water-ballast  tanks  and  with  erections  (amongst  which 
idways  a  forecastle)  the  combined  length  of  which  are  at  least  two-tenths  of  the  ship's 
length  on  deep-load  line. 

"Furthermore,  these  ships  must,  with  respect  to  means  for  the  securing  of  the  deck 
cargo,  and  for  the  protection  of  the  crew,  and  with  respect  to  stability,  at  least  satisfy 
the  requirements  as  subjoined. 

"The  term '  light  wood  goods  *  is  herein  intended  to  mean  pine,  fir,  spruce,  or  similar 
light  kinds  of  wood  or  wood  goods. 

"All  other  wood  goods  are  to  be  considered  as  'heavy  wood  goods  *  in  which,  amongst 
others,  are  reckoned  piteh  pine,  mahogany,  oak,  dc.** 
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"Sec.  71. — Deck  cargo. — In  wood  cargo  ships  loading  deeper  than  allowed  by  the 
deadweight  freeboard,  no  single  part  or  piece  of  the  deck  cargo  must,  during  winter, 
exceed  15  cubic  feet,  nor  must,  during  summer,  any  part  of  the  deck  cargo  exceeding 
these  dimensions  be  carried  higher  than  the  bulwarks. 

"Ry  the  term  'deck  cargo'  shall  be  understood  car^o  carried  either  on  an  open  part 
of  the  deck,  or  upon  a  covered  part  of  the  deck,  which  is  not  included  in  tne  cubic 
contents  constituting  the  ship's  register  tonnage." 

*'Sec.  72. —  The  assignment,  of  wood  cargo  freeboard. — 1.  The  wood  cargo  freeboard 
for  summer  is  determined  by  making  a  reduction  in  the  ordinary  deadweight  summer 
freeboard  of  the  ship,  the  amount  of  which  is  determined  as  a  percentage  of  the  differ- 
ence between  the  deadweight  summer  freeboard  and  the  summer  freeooard  that  the 
ship,  in  case  it  were  wholly  covered  with  erections  (awning-deck  ship),  would  obtain 
by  'Table  C,  the  latter  corrected  for  length. 

"The  amount  of  the  percentage  depends  upon  the  ship's  moulded  depth.  It  is 
given  in  the  following  table: 

Moulded  depth. 
Ft.  Ins.  Percentage. 

12  0  and  under 80 

15  0          "         73 

18  0          "         66 

21  0          "         52 

24  6          "         26 

28  0          *'         0 

"For  intermediate  values  of  the  ship's  moulded  depth  the  percentage  must  be 
determined  by  interpolation. 

"2.  Tlie  wood  cargo  freeboard  for  winter  is  determined  by  making  an  addition  to  the 
wood  cargo  freeboard  for  summer,  the  amount  of  which  is  given  in  the  subjoined  table, 
according  to  the  ship's  moulded  depth. 

lAff  n4n  14  ft.  6  In.  18  ft.  6  in.  21  ft.  0  in.  24  ft.  0  in.  26  ft.  0  In. 
Moulded  depth.                      oJhu«             to                 to                 to                 to  to 

and  less.  igft.  oin.  20  ft.  6  hi.  23  ft.  6  in.  25  ft.  6  hi.  28ft.  Ota. 
Addition    for    winter    in\         t,              o              oi             o               oi  a 


inches. 
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"3.  The  wood  cargo  freeboard  for  trade  in  winter  North  Atlantic  is  determined  by 
making  a  similar  addition  to  the  winter  wood  cargo  freeboard,  as  has  been  made  to  the 
deadweight  freeboard  for  the  same  trade.     See  section  60,  2. 

"4.  The  allowance  on  the  wood  cargo  freeboard  for  loading  in  fresh  water  is  deter- 
mined in  the  same  way  as  directed  for  the  deadweight  freeboard.     See  section  60,  4. 

"The  freeboard  thus  found  may  have  to  be  incre*\>ed  by  reason  of  openings  in  the 
outer  plating  (the  shell),  in  which  case  the  same  rule^  ^pply  ^  when  computing  a 
deadweight  freeboard.     See  Part  IX." 

"Skc.  73. — ^Slabilitif. — If  a  ship,  assumed  to  be  loaded  down  to  the  summer  free- 
board as  determined  by  these  regulations,  with  a  liomogeneous  cargo  of  a  weight  of  2^ 
tons  pr.  Petersburgh  standard  in  hold  and  on  deck,  and  with  full  water-ballast  tanks 
in  the  double  bottom  (high  tanks  and  peak  tanks  not  included),  ])rovas  not  to  have 
a  metacentre  heiglit  of  at  least  6  inches,  then  the  wood  cargo  freeboard  will  have  to  be 
increased,  until  such  a  metacentre  height  is  obtained. 

"A  Peter-burgh  standard  is  assumed  to  occupy  a  space,  including  stowage,  of  215 
cubic  feet  in  the  hold  and  200  cubic  feet  on  deck  (after  deducting  space  for  winches, 
hatches,  etc.)." 

"Sp:c.  74.— The  height  of  the  deck  cargo.— The  deck  cargo  must  never  be  so  high  as  to 
obstnict  the  view  for  the  man  at  the  wheel,  or  from  the  bridije,  neither  must  the  deck 
cargo  be  so  placed,  generally,  as  in  any  way  to  prevent  the  safe  manceuvering  or 
naviiratinijof  theship,  or  to  hamper  the  access  to  boats  and  other  life-saving  appliances." 

"Sec  75. — The  securing  of  the  deck  load. — In  ships  with  wood  cargo  freeboard  the 
deck  load  must  be  secured  in  a  specially  reliable  manner.  The  means  for  securing  may 
be  portable,  but  they  must  be  of  a  permanent  character  up  to  a  height  corresponding  to 
the  height  of  the  erection  above  tne  upper  dwk,  and  the  deck  load  up  to  this  height 
must  be  lashed  independent  of  the  other  deck  load. 

"Such  securing  may  be  effected  by  placing  vertical  iron  standards  or  stanchions, 
suitably  spaced,  and  efficiently  fastenea  to  the  deck  and  the  bulwarks.  These  latter 
must  be  oi  special  strength.  The  vertical  stanchions  should,  at  their  upper  ends,  have 
longitudinal  connections  attached  to  the  erections. 

"A  plan  of  this  or  any  similar  arrangement  intended  to  be  used  must  be  aubmitted 
to  the  Meicantile  Marine  Department  for  approbation. 
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"WTien  aship  carries  a  deck  load,  the  pieces  of  which  are  less  than  6  feet  long,  extra 
means  of  securing  it  must  be  used.** 

*'Sec.  76. — Openings  in  bulhheads.— Doors  s^nd  other  openings  in  bulkheads,  towards 
a  deck,  upon  which  a  deck  load  is  being  carried,  shall  be  dosed.  If  the  crew's  quarters 
or  other  compartments,  which  must  be  accessible  during  the  passage,  are  situated  in 
the  erection  m  question,  access  to  these  must  be  given  from  above." 

"Sec.  77. —  Temporary  rails  or  bulwarJcs  above  (he  deck  load. — 1.  WTien  wood  cargo  is 
being  carried  on  an  open  part  of  the  deck,  there  shall  be  fitted  on  each  side  of  the  Slip, 
temporary  rails  or  bulwarks  of  a  substantial  character  for  the  full  length  within  which 
the  deck  cargo  is  being  stowed,  extending  to  a  height  of  not  loss  than  4  feet  above  the 
line  of  the  top  of  the  deck  cargo. 

"2.  The  uprights  of  such  temporary  rails  or  bulwarks  shall  be  of  substantial  scant- 
lines  reliably  fastened  and  be  placed  not  more  than  4  feet  apart. 

*^3.  There  shall  be  attached  longitudinally  to  these  uprights  for  the  full  length  of  the 
deck  cargoes,  spars,  deals,  battens,  guard  ropes  or  chains,  at  intervals  of  not  more  than 
12  inches  vertically.  If  ropes  or  chains  are  being  used,  they  shall  be  set  up  taut,  and 
be  securely  attached  to  eacn  upright. 

"4.  The  temporary  rails  or  bulwarks  may  consist  of  closely  spaced  vertical  deals, 
provided  they  are  properly  secured,  and  that  there  are  protected  openings  at  suitable 
intervals  for  water  clearance." 

"Sec.  78. — The  affixing  of  the  uood  cargo  freeboard  marks. — ^The  freeboard  assigned  for 
wood  cargoes  shall  he  marked  on  both  sides  of  the  ship  in  the  following  manner: 

"At  a  distance  of  21  inches  abaft  the  center  of  the  disc  dealt  with  in  section  64,  a 
vertical  line' is  to  be  drawn,  and  from  this  line  again  a  horizontal  line  is  to  be  drawn 
pointing  forwards,  the  upper  edge  of  which  marking  the  wood  cargo  freeboard  for 
summer  in  fresh  water,  and  three  horizontal  lines  pointing  aftwards,  the  upper  edge 
of  which  marking  the  freeboard  for  summer,  for  winter,  and  for  winter  North  Atlantic. 

"Abreast  of  each  of  the  four  lines  the  freeboard  in  question  is  indicated,  respectively, 
by  the  initials: 

T.  S Wood  cargo — summer. 

T.  V Wood  cargo — winter. 

T.  V.  A Wood  cargo  winter  North  Atlantic. 

T.  F.  V Wood  cargo  fresh  water. 

"About  the  length,  thickness,  and  affixing  of  the  lines  the  same  rule  applies  as  pre- 
scribed for  deadweight  freeboards  in  sections  64  and  65. 

"The  appearance  of  the  lines  and  their  position  in  relation  to  the  rest  of  the  loading 
marks  is  shown  in  diagram  12  opposite." 

GERMANY. 

Foreign  ships. — No  restriction. 

German  ships. — ^The  "See-Berufsgenossonschaft's"  regulations  of  1903  still  apply  to 
German  ships,  the  keels  of  which  were  laid  before  the  Ist  January.  1909.  In  these 
regulations  ships  carrying  wood  cargoes  are  specially  dealt  with,  on  the  principle  stated 
in  article  13  of  the  regulations  respectine  freeboard,  that  "Ships  carrying  wood  as  the 
cargo  in  the  hold  and  on  deck  may,  if  they  are  sufjiciently  stable,  have  a  lower  free- 
board than  that  calculated  according  to  the  foregoing  (that  is,  than  that  for  ships  car- 
rying other  cargo)."  Accordingljr,  under  these  regulations,  an  explanatory  document 
is  issued  to  each  steamer  concerning  her  freeboard  certificate,  in  the  following  terms: 

** Explanatory  instructions  concerning  freeboard  certificate  for  the  steamer 

"In  the  freeboard  marks  provided  on  both  the  ship's  sides,  the  deep  loading  lines  for 
fresh  water  in  winter,  for  voyages  in  the  Indian  and  Pacific  Oceans  during  the  good 
season,  for  voyages  with  wood  cargo  and  also  for  water,  the  salt  contents  of  which  lie 
between  fresh  water  and  sea  water  of  specific  gravity  1.025,  are  not  given  and  they 
must  consequently  be  estimated  by  the  captain  when  loading  the  ship  on  the  basis  of 
the  particulars  in  the  certificate. 

"The  deduction  from  the  freeboard  with  wood  as  cargo  in  the  hold  and  on  deck  is 
as  follows: 

"I.  In  the  summer: 

"(a)  Between  the  harbors  of  the  Baltic  and  the  North  Sea  ]  J  times  the  fresh- water 
deduction. 

"(6)  For  all  other  voyages  the  amount  of  the  fresh-water  deduction. 

"II.  In  the  winter: 

"(a)  Between  the  harbors  of  the  Baltic  and  the  North  Sea  the  amount  of  the  fresh- 
water deduction. 
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"(6)  For  all  other  voyages  one-half  the  fresh-'water  deduction. 
"This  deduction  for  woSd  cargoes  is,  however,  only  allowed  when  the  entire  cargo 
in  the  hold  and  on  deck  consists  of  wood  and  the  amount  of  the  deck  cargo  is  of  sudi 
propjortions  that  the  ship  does  not  during  the  journey  take  a  list  owing  to  insufficient 
stability,  and  in  winter  only  if  there  is  no  danger  of  the  deck  cargo  getting  cased  in  ice. 
In  ships  with  partial  superstructure,  moreover,  the  main  deck  must  in  no  case  come 
under  water. 

"Hamburg,  the 

"The  Board  op  the  See-Berufsgenossenschaft. 

" Chairman,** 

"The  *See-Berufegeno8sen8chaft'  regulations  of  1903  for  the  prevention  of  accidents 
also  apply  to  these  £ips;  and  paragraph  7  of  these  is  as  follows: 

*  *  7.  No  more  deck  cargo  may  be  taken  than  is  compatible  with  the  stability  of  the 
ship.  The  height  of  the  deck  cargo  must  be  so  proportioned  that  the  ship  shall  like- 
wise during  the  voyage  not  acquire  any  consideiable  list  owing  to  insufficient  stability. 
In  winter  particular  attention  must  be  given  to  the  risk  of  the  deck  cargo  getting  ice 
coated  ana  the  increase  of  weight  thence  resulting. 

**  'Cargo  and  spars  lying  on  deck  are  to  be  protected  from  breaking  loose  by  being 
strongly  fetstenea. 

*'  *lf  the  deck  is  filled  with  cargo  of  the  entire  width  of  the  ship  and  the  surface  of 
the  deck  load  is  very  uneven  or  tnere  are  gaps  in  it,  provision  must  be  made  for  the 
safe  movements  of  the  men  over  deck  by  walking  planks  laid  down  and  well  fastened. 
Bmdes  this,  within  the  position  of  the  deck  cargo,  a  line  must  he  stretched  amidships  for 
the  men  to  hold  on  to. 

*'  *If  there  is  so  much  cargo  on  deck  that  the  fixed  railing  no  longer  provides  suffi- 
cient protection,  a  suitable  provisional  railing  must  be  run  up  of  spars,  rigging,  or  the 
like.*'^ 

The  regulations  affecting  sailing  ships  in  the  long  trades  and  affecting  the  short 
coasting  tiade  are  identical  with  the  above,  except  that  the  sentence  in  italics  is 
omitted. 

For  German  ships  the  keels  of  which  were  laid  after  1st  Januarv,  1909,  the  "See- 
Berufsgenoesenschaft's"  freeboard  regjulations  of  1908  hold  good.  These  regulations, 
which  were  issued  as  a  result  of  negotiations  with  England  and  France,  correspond  in 
essentials  wit^  the  freeboard  regulations  of  those  countries.  But  it  is  important  to 
observe  that  the  special  treatment  of  ships  with  wood  cargoes  which  was  embodied  in 
the  regulations  of  1903  has  been  entirely  omitted  from  those  of  1908.  German  ships, 
therefore,  whose  keels  were  laid  since  the  1st  January,  1909,  have  no  special  load  hne 
for  timber,  since  the  latest  German  regulations  make  no  distinction  in  that  respect 
between  timber  and  any  other  form  of  cargo. 

•  RUSSIA. 

There  are  at  present  no  restrictions  in  Russian  law  upon  the  size  of  deck  cargoes 
which  may  be  loaded  or  discharged  in  Russian  ports.  It  appears,  however,  that  in 
1912  the  Russian  Government  formulated  regulations  of  a  drastic  character  with 
reference  to  timber  deck  loads,  the  operation  of  which,  on  the  representations  of  traders, 
has  now  been  postponed  till  the  Ist  November,  1913.  We  understand,  further,  that 
a  bill  will  shortly  be  presented  to  the  Duma  by  the  Ministry  of  Commerce  on  this  sub- 
ject. 

From  the  foregoing  statement  it  will  he  seen  that  in  no  one  of  the  countries  ahove  men- 
tioned  is  there  any  svedal  restriction  whatever  upon  the  fieight  or  weight  of  the  deck  cargoes 
of  heavy  timher  which  may  he  worked  in  their  ports  hy  British  or  other  foreign-owned  vessels; 
while,  so  far  as  vessels  owned  hy  their  own  suhjects  are  concerned,  there  are  in  each  case 
either  no  restrictions  as  to  the  size  of  such  cargoes  that  may  he  carried  on  hoard  them  or  pro- 
visions for  granting  a  specially  high  load  line  which  must  rather  encourage  than  discourage 
such  carriage. 

united  kingdom. 

In  the  United  Kingdom,  on  the  other  hand,  by  section  10  of  the  merchant  shipping 
act,  1906,  and  by  the  rules  dated  7th  February,  1907,  made  thereunder  by  the  Board 
of  Trade,  these  cargoes  are  in  effect  absolutely  prohibited  from  being  "brought  for 
discharge  into  any  port  in  the  United  Kingdom  from  any  port  out  of  the  United 
Kingdom  in  any  snip,  British  or  foreign,  between  3l8t  October  and  the  16th  April  in 
any  year.    The  text  of  the  section  and  rules  in  question  is  as  follows: 

"10.  (1)  If  a  ship^  British  or  foreign,  arrives  between  the  last  day  of  October  and 
the  16th  day  of  Apnl  in  any  year  at  any  port  in  the  United  Kingdom  from  any  port 
out  of  the  United  Kingdom,  carrying  any  heavy  or  light  wood  goods  as  deck  cargo 
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(except  under  the  conditionfl  allowed  by  this  section),  the  master  of  the  ship,  and 
also  tne  owner,  if  he  is  privy  to  the  offence,  shall  be  liable  to  a  fine  not  exceeding  five 
pounds  for  every  150  cubic  feet  of  space  in  which  wood  goods  are  carried  in  contra- 
vention of  this  section. 

"(2)  The  conditions  under  which  heavy  wood  goods  may  be  carried  as  deck  cargo 
are  as  follows: 


"(a)  That  they  must  onlv  be  carried  in  covered  spaces;  and 


That  they  must  be  carried  only  in  such  class  of  ships  as  may  be  approved  by 
the  hoard  of  Trade  for  the  purposes;  and 

"(c)  That  they  must  be  loaned  in  accordance  with  regulations  made  by  the  Board 
of  Trade  with  respect  to  the  loading  thereof. 

"(3)  The  conditions  under  which  light  wood  goods  may  be  carried  as  deck  cargo 
are  as  follows: 

**(a)  Each  unit  of  the  goods  must  be  of  a  cubic  capacity  not  greater  than  15  cubic 
feet;  and 
"(6)  The  height  above  the  deck  to  which  the  goods  are  carried  must  not  exceed — 
"(i.)  In  the  case  of  an  uncovered  space  on  a  deck  forming  the  top  of  a  break, 
poop,  or  other  permanent  closed-in  space  on  the  upper  deck,  3  feet  above  the 
top  of  that  closed-in  space;  and 

**(ii.)  In  the  case  of  an  uncovered  space,  not  being  a  space  forming  the  top 
of  any  permanent  closed-in  space  on  the  upper  deck  or  a  space  forming  the  top 
of  a  covered  space,  the  height  of  the  main  rail,  bulwark,  or  plating,  or  one- 
fourth  of  the  inside  breadth  of  the  ship,  or  7  feet,  whichever  height  is  the  least; 
and 

''(iii.)  In  the  case  of  a  covered  space  the  full  height  of  that  space, 
"(r)  Regulations  may  be  made  by  the  Board  of  Trade  for  the  protection  of  seamen 
from  any  risk  arising  from  the  carriage  of  the  goods  in  any  uncovered  space  to  the 
height  allowed  under  this  section,  and  these  regulations  must  be  complied  with  on 
the  ship. 

*U4)  A  master  or  owner  shall  not  be  liable  to  any  fine  under  this  section— 
"(a)  In  respect  of  any  wood  goods  which  the  master  has  considered  necessary  to 
place  or  keep  on  deck  during  the  voyage  on  account  of  the  springing  of  any  leak,  or 
of  any  other  damage  to  the  ship  received  or  apprehended;  or 

"(6)  If  he  proves  that  the  ship  sailed  from  the  port  at  which  the  wood  goods  were 
loaded  as  deck  cargo  at  such  time  before  the  last  day  of  October  as  allowed  a  sufficient 
interval  according  to  the  ordinary  duration  of  the  voyage  for  the  ship  to  arrive  before 
that  day  at  the  said  port  in  the  u  nited  Kingdom,  but  was  prevented  from  so  arriving 
by  stress  of  weather  or  circumstances  beyond  his  control;  or 

'*(r)  If  he  proves  that  the  ship  sailed  from  the  port  at  which  the  wood  goods  were 
loaded  as  decK  cargo  at  such  time  before  the  16th  day  of  April  as  allowed  a  reasonable 
interval  according  to  the  ordinan^  duration  of  the  voyage  for  the  ship  to  arrive  after 
that  day  at  the  said  port  in  the  United  Kingdom,  and  by  reason  of  an  exceptionally 
favorable  voyage  arrived  before  that  day. 


*(5)  For  the  purposes  of  this  section — 


a)  The  expression  *  heavy  wood  goods  *  means — 

"  (i.)  Any  square,  round,  waney,  or  other  timber,  or  any  pitch  pine,  mahogany, 
oak,  teak,  or  other  heavy  wood  goods  whatever;  or 

"(ii.")  Any  more  than  five  spare  spars  or  store  spars,  whether  or  not  made, 
dressed,  and  finally  prepared  for  use;  and 
"(b)  The  expression  'light  wood  goods'  means  any  deals,  battens,  or  other  light 
wood  goods  of  any  description;  and 

"(c)  The  expression  *aeck  cargo'  means  any  cargo  carried  either  in  any  uncovered 
space  upon  deck  or  in  any  covered  space  not  included  in  the  cubical  contents  forming 
the  ship's  registered  tonnage;  and 

**(rf)  The  space  in  which  wood  goods  are  carried  shall  be  deemed  to  be  the  space 
limited  by  the  superficial  area  occupied  by  the  eoods,  and  by  straight  lines  enclosing 
a  rectangular  space  sufficient  to  include  the  goods. 

**(6J  Nothing  in  this  section  shall  affect  any  ship  not  bound  to  a  port  in  the  United 
Kingdom  which  comee  into  any  port  of  the  XJnited  Kingdom  under  stress  of  weather, 
or  for  repairs,  or  for  any  purpose  other  than  the  delivery  of  her  cargo. 
''(7)  Thifi  section  Bhall  come  into  operation  on  the  passing  of  this  act." 
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Rules  08  to  carriage  of  wood  as  deck  cargo. 

The  following  rules  were  made  by  the  Board  of  Trade  under  the  powers  conferred 
by  section  10  of  the  merchant  shipping  act,  1906,  and  are  dated  ana  came  into  force 
on  7th  February,  1907: 

"Rule  1. — Classes  of  shim  approved  for  the  purpose  of  carrying  heavy  wood  goods  as 
deck  cargo. — ^The  classes  of  ships  which  are  approved  for  the  purpose  of  carrying  heavy 
wood  goods  as  deck  cargo  are  iron  or  steel  steamships  having  covered  spaces,  that  is 
to  say,  poops,  bridges,  forecastles,  or  shelter  decks,  which  form  part  of  the  permanent 
structure  of  the  ship  and  which  comply  with  the  following  conditions: 

"(a)  The  space  must  be  within  an  erection  which  extends  from  side  to  side  of  the 
ship. 

'^{h)  The  outside  plating  must  be  continuous  from  deck  to  deck  and  throughout 
the  mil  length  of  the  space. 

*'(c)  The  length  must  be  bounded  by  iron  or  steel  partitions  and  the  total  area  of 
the  openings  in  any  such  partition  must  not  exceed  one-fourth  of  the  area  of  the  par- 
tition itself." 

"RuLB  2. — Regulations  with  respect  to  the  loading  of  heavy  wood  goods  as  deck  cargo, — 
1.  Heavy  wood  goods  may  only  be  loaded  in  covered  spaces  which  form  part  of  the  per- 
manent structure  of  the  ship  and  which  comply  with  the  conditions  G^ecified  in  the 
precoding  rule  1. 

"2.  Heavy  wood  goods  must  not  be  loaded  in  any  covered  space  in  such  a  manner 
as  to  make  the  ship  unfit,  by  reason  of  instability,  to  proceed  to  sea  and  to  perform 
the  vovage  safely,  having  regard  to  the  nature  of  the  service  for  which  she  is  intended. 

"3.  Heavy  wood  goods  must  be  properly  stowed  and  secured  so  as  to  prevent 
shifting." 

*  *  Rule  3. — Regulationsfor  the  protection  of  seamen  from  risk  arising  from  the  carriage  of 
wood  goods  as  deck  carao  in  uncovered  spaces  on  board  snip. — 1.  When  wood  goods  are  car- 
ried in  an  uncovered  space  there  shall  be  fitted  on  each  side  of  the  ship  temporary 
rails  or  bulwarks  of  a  substantial  character  for  the  full  length  within  which  the  deck 
cargo  is  stowed,  extending  to  a  height  of  not  less  than  4  feet  above  the  line  of  the  top 
of  the  deck  cargo. 

"2.  The  uprights  of  such  temporary  rail  or  bulwark  shall  be  of  substantial  scantling 
and  be  placed  not  more  than  4  feet  apart;  the  heels  of  the  uprights  shall  extend  down 
to,  and  rest  on,  the  deck  of  the  vessel. 

"3.  There  shall  be  attached  longitudinally  to  these  uprights  for  the  full  length  of 
the  deck  cargo,  spars,  deals,  battens,  guard  ropes  or  chains,  at  intervals  of  not  more 
than  12  inches  apart  in  a  vertical  direction.  If  ropes  or  chains  are  used  they  shall 
be  set  up  taut  and  securely  attached  to  each  uprieht. 

"4.  The  temporary  rails  or  bulwarks  may  consist  of  closely  spaced  vertical  deals, 
provided  they  are  properly  secured  and  that  there  are  protected  openings  at  intervals 
for  water  clearance. 

"5.  Where  light  wood  is  carried  in  an  uncovered  space  (not  being  a  space  forming 
the  top  of  any  permanent  closed-in  space  on  the  upper  deck  or  a  space  forming  the 
top  of  a  covered  space)  and  the  uncovered  space  is  bounded  by  an  open  rail  formed 
of  wood,  iron,  or  steel  stanchions  and  longitudinal  rods,  battens,  or  cnains,  no  meas- 
ures for  the  protection  of  the  seamen  shall  be  deemed  sufficient  if  the  height  of  such 
rail  exceeds  3  feet  6  inches." 

Tlie  stipulation  in  these  ruU>s  that  deck  loads  of  heavy  timber  may  not  be  carried 
on  any  part  of  an  open  deck,  but  only  in  permanently  covered  spaces  as  defined  in 
rule  1,  amounts  in  practice  to  an  absolute  prohibition  of  such  aeck  cargoes  at  all 
during  the  winter  months.  It  in  to  be  observed,  however,  that  these  rules  only  apply 
to  vessels  actually  arriving  for  discharge  at  a  port  in  the  United  Kingdom  and  that  they 
do  not  affect  anv  ship  at  all  under  anv  other  circumstances. 

It  is  evident  that  the  sharp  contrast  between  the  British  reirulations  and  those  of 
all  other  countriet*  must  dve  rise  to  serious  anomalie?  in  practice.  Indeed,  whether 
the  matter  be  considered  from  the  point  of  view  of  the  safetv  of  ships  and  crews,  or 
from  that  of  the  commercial  interests  involved,  the  practical  effect  of  the  present  state 
of  the  law  seems  to  be  equally  unsatisfactory. 

Considering,  first,  the  important  matter  oif  its  effect  on  the  safety  of  ships  and  men 
engaged  in  this  trade,  it  is  clear  that  until  some  international  agreement  on  the  sub- 
ject has  been  arrived  at  the  British  regulations  merely  operate  to  keep  these  deck  car- 
goes out  of  British  ports  without  in  any  other  respect  preventing  their  carriage  by  sea. 
The  deck  cargoes  aimed  at,  in  short,  may  still  be  lawfully  carried  by  any  ship,  British 
or  foreign,  so  long  as  they  are  not  brought  for  discharge  into  a  Britisti  port.  I'rom 
the  point  of  view  of  safetv,  therefore,  the  British  r^ulations  must,  in  the  present  state 
of  the  law  abroad,  be  regarded  as  of  no  real  effect  whatever. 
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From  the  commercial  point  of  view,  however,  their  e£Fect  must  be  considerable. 
For  by  forcing  shipB  with  deck  loads  of  heavy  timber  into  foreign  ports  in  order  to 
discharge  their  deck  loads  before  cominj^  on  to  England,  not  only  is  the  deck  load  itself 
withdrawn  from  British  ports  and  British  merchants,  but  the  artificial  restriction  put 
upon  every  caigo  of  heavy  wood  brought  to  Eneland  must  enhance  the  cost  of  such 
Umber  to  the  English  receiver,  as  compared  with  its  cost  to  the  foreign  receiver. 

What  this  extra  cost  may  amount  to  in  an  average  yeej  we  have  no  means  of  esti- 
mating; but,  having  regard  to  the  volume  of  the  trade,  it  must,  we  think,  be  consider- 
able. And  it  is  to  be  observed  that  a  charge  which  might  cneerfully  be  borne  if  it 
resulted  in  increased  safety  at  sea,  becomes  difficult  to  defend  when,  as  now,  it  arises 
directly  from  the  fact  that  these  deck  loads  continue  to  be  carried,  and  that  no  increase 
of  safety  is  therefore  in  i&ct  being  attained. 

That  such  anomalies  are  constantly  felt  in  practice  our  enquiries  have  amply  shown; 
and  numerous  illustrations  could  be  given  of  the  consequent  difficulty,  uncertainty, 
and  hardship  to  shipowners,  masters,  seamen,  and  merchants. 

We  find,  lor  instance,  that  where  the  master  of  a  British  ship  refused  to  load  in 
America  a  deck  caigo  of  heavy  wood  in  excess  of  the  limits  laid  down  by  the  British 
regulations,  on  the  ground  that  the  British  r^^lations  represented  the  limit  of  sea- 
worthiaess  for  his  ship,  his  owners  were  held  liable  in  damages  to  the  continental  re- 
ceivers at  Hamburg  because^  according  to  the  German  regulations,  the  vessel,  although 
arriving  there  dunng  the  wmter  months,  was  held  to  be  not  fully  loaded  because  die 
had  no  deck  caigo. 

A^n,  it  must  be  a  question  of  great  difficulty  for  the  master  of  a  vessel  which  is 
loading  for  a  port  situated  in  a  country  which  has  no  r^ulations,  to  decide  exactly 
what  quantitv  of  wood  it  will  be  prudent  for  him  to  load  on  deck.  He  naturally 
wishes  to  load  the  maximum  quantity  which  his  vessel  can  safely  carry  but,  in  his 
endeavors  to  do  so,  it  often  happens  that  the  limit  is  exceeded;  for,  as  long  as  a  vessel 
remaias  in  port  and  in  smooth  water,  an  excessive  deck  load  will  not  always  become 
apparent  and  the  vessel  may  seem  to  be  perfectly  seaworthy,  but  when  she  gets  to 
sea  and  into  rough  water  her  deck  load  will  get  wet,  and  her  unseaworthy  condition 
will  be  observed  by  the  list  she  will  take.  To  correct  this  list  and  bring  his  vessel 
into  an  upright  position  the  master  is  compelled  to  jettison  his  deck  joad,  unless, 
when  his  vessel  took  the  list,  it  was  shot  overboard.  Apart  from  the  grave  danger 
to  the  vessel  and  the  lives  of  those  on  board  her,  there  is  in  such  a  case  the  loss  of  tne 
deck  load  to  be  paid  for,  and  it  not  infrequently  involves  much  trouble  and  friction 
before  the  matter  is  finally  settled. 

It  (^ould  be  observed  that  a  vessel  which  is  considered  perfectly  seaworthy  when 
tracing  to  one  port  may,  under  exactly  similar  conditions  as  regards  loading  and 
equipment,  be  condemned  as  unseaworthy  when  trading  to  another  but  a  few  miles 
distant,  although  the  dangers  which  she  has  to  encounter  are  precisely  the  same, 
because  the  ports  are  situated  in  different  countries  and  the  regulations  of  those  coun- 
tries are  different. 

Whether  the  British  regulations  are  too  severe,  or  whether  the  foreign  rules  are  too 
lax,  it  is  outside  our  province  to  inquire.  The  sole  purpose  of  this  report  is  to  draw 
attention  to  ^e  violent  disparitv  between  the  laws  of  the  various  countries  concerned, 
and  the  constant  difficulties  which  must  and  do  arise  therefrom. 

It  is  evident  that  difficulties  arising  in  such  a  way  can  only  be  removed  by  inter- 
national agreement  on  the  subject. 

G.  F.  Stbwart  Bowles. 
Eustace  W.  Brightican. 
H.  R.  Miller. 
T.  Warren  Moorb. 

W^ ALTER  RUNCIMAN. 

B.  Tbmperlet. 


EXHIBIT  L. 
Madrid  Conybrenoe,  1913. 

report  op  OOMMTrrSB  OK  DECK  CARGOES  OP  HBAYT  WOOD. 

At  the  meeting  of  the  International  Law  Association  held  in  Paris  on  the  29th  of 
May,  last  year,  a  pa|>er  was  read  by  Mr.  Robert  Temperley,  calling  attention  to  the 
anomalous  and  unsatisfactory  position  now  existing  with  regard  to  legislative  restric- 
tions on  the  carriage  of  deck  cargoes  and  the  present  inequalities  between  tne  law  of 
Great  Britain  on  the  <me  hand,  and  the  laws  oi  the  various  continental  countries  on  the 
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other,  notably  with  regard  to  the  carriage  of  heavy  wood  in  winter.  Mr.  Temperley 
pointed  out  tnat  the  present  state  of  British  law  amounts  to  an  absolute  prohibition — 
as  regards  ships  arriving  in  the  United  Kingdom  during  the  prescribed  months — of 
any  aeck  cargo  of  heavy  wood  goods.  As  there  is  no  such  prohibition  at  the  ports  of 
shipment,  say,  in  the  Gulf  of  Mexico,  or  at  any  of  the  continental  ports,  ships  habitu- 
ally cross  the  Atlantic  with  such  deck  cargoes  and  discharge  them,  say,  at  Hamburg 
or  Rotterdam,  and  then  come  back  with  their  under-deck  cargo  to  British  ports. 

As  the  consequence  of  the  discussion  following  the  reading  of  this  paper,  the  meeting, 
on  the  motion  of  Lord  Justice  Kennedy,  passed  the  following  resolution: 

"That  this  conference  resolves  that  the  executive  council  of  this  association  should 
respectfully  recommend  to  the  attention  of  the  governments  the  urgent  importance  of 
the  cooperation  of  governments  in  arriving  at  an  agreement  upon  the  subject  of  deck 
loads,  and  especially  deck  loads  of  heavy  wood  in  winter  months." 

This  was  followed  up  by  our  appointment  as  a  committee  to  look  further  into  the 
matter,  and  we  have  already  presented  to  the  executive  council  the  accompanying 
memorandum,  i.  e.,  the  original  "report  of  the  committee"  printed  for  the  Madrid 
Conference,  1913,  signed  by  all  our  members  but  two,  setting  out  the  laws  of  the  various 
maritime  States  on  the  subject,  which  we  venture  to  think  contains  much  valuable 
information. 

On  July  9, 1913,  a  deputation  of  the  International  Law  Association  waited  on  the 
Right  Hon.  Sydney  Buxton,  president  of  the  British  Board  of  Trade,  in  order  to  pre- 
sent to  him  the  above-mentioned  memorandum,  and,  in  accordance  with  the  Paris 
resolution,  to  urge  upon  His  Majesty's  Government  the  importance  of  steps  beinf 
taken  to  arrive  at  an  international  agreement  upon  the  subject  of  deck  loads,  and 
especially  deck  loads  of  heavy  wood  in  winter,  and  if  possible  of  adopting  international 
regulations  on  the  subject. 

The  deputation  comprised  Messrs.  R.  B.  D.  Acland,  K.  C,  judge  advocate  of  the 
fleet;  Sidney  Boulton  (Lloyds);  F.  R.  Y.  Radcliffe;  K.  C;  Leslie  Scott,  K.  C,  M.  P.; 
and  R.  Temperley  (Newcastle),  with  Messrs.  G.  G.  Phillimore  and  T.  Baty  (honorary 
general  secretaries),  and  was  introduced  by  Mr.  Leslie  Scott. 

Mr.  Temperley,  in  presenting  the  memorandum,  explained  that  though  this  was 
rather  more.of  a  practical  and  less  of  a  le^al  matter  than  the  subjects  usaally  occupy- 
ing the  attention  of  the  International  Law  Aasociatiqn,  yet  in  the  absence  of  any 
appropriate  international  organization  of  shipowners,  it  had  fallen  to  the  lot  of  this 
association  to  take  up  the  matter  on  the  suggestion  of  some  of  its  members  interested 
in  shipping.  Having  traced  the  history  of  the  movement,  as  above  indicated,  Mr. 
Temperley  went  on  to  supplement  the  memorandum  by  reference  to  a  communica- 
tion received  by  the  International  Law  Association  from  Dr.  Briiders,  general  secretary 
of  the  Internationaler  Transport- Versicherungs-Verband,  and  secretary  of  the  Inter- 
national Association  of  Marine  Underwriters,  from  which  it  appeared  that  the  pro- 
posals of  the  International  Law  Association  had  the  strong  support  of  the  German 
underwriters,  and  that  the  American  Marine  Underwriters*  Associations  had  already 
taken  steps  toward  procuring  the  voluntary  working  of  the  provisions  of  the  British 
regulations  as  to  deck  cargoes,  but  only  with  partial  success  in  the  absence  of  legislative 
sanction,  and  that  the  American  and  German  underwriters  had  also  suggested  to  their 
respective  Governments  that  the  Question  of  international  regulation  of  deck  loads 
be  included  in  the  agenda  for  the  aiplomatic  conference  that  is  to  be  held  in  London 
in  November  to  discuss  the  question  of  safety  at  sea.  Dr.  Briiders's  memorandum  was 
directed  mainly  to  the  regulation  by  law  of  the  carriage  of  heavy  wood  deck  cargoes, 
and  he  pointed  out  that  such  regulations  for  light  wood  trades  was  a  much  more  diffi- 
cult matter^  for  the  reason  that  in  these  latter  trades  types  of  vessel  designed  specially 
for  the  carnage  of  deck  loads  of  wood  are  in  existence  which  can  carry  a  considerable 
deck  load  even  in  winter,  and  which  indeed  only  attain  suitable  conditions  as  regard 
stability  with  a  deckload  of  considerable  height.  Although  the  International  Law 
Association  did  not  express  any  views  as  to  whether  the  British  regulations  were  or 
were  not  too  severe,  that  bein^  a  practical  question  requiring  expert  investigation, 
and  the  association's  object  being  rather  to  obtain  uniformity  by  means  of  interna- 
tional agreement  in  order  to  remove  anomalies,  yet  it  was  pointed  out  that  the  Spanish 
Government  had  recently  passed  regulations  practically  identical  with  the  British 
law,  and  that  the  action  ot  the  marine  imderwriters  above  mentioned  indicated  a 
trend  of  opinion  in  favor  of  the  British  regulations  or  something  approximate  to  them. 
The  conference  at  Paris  included  practicing  shipping  lawyers  from  various  countries, 
representatives  of  mutual  shipping  associations,  of  British  shipowners,  and  of  the 
mercantile  marine,  and  the  desire  there  expressed  for  the  international  treatment  of 
this  matter  was  unanimous  and  emphatic.  The  same  subject  was  also  discussed  at 
the  recent  conference  under  the  auspices  of  the  international  maritime  committee 
at  Copenhagen  with  the  like  result.  The  time,  therefore,  appeared  to  the  association 
to  be  ripe  for  concerted  governmental  action 
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Mr.  R.  B.  D.  Acland,  K.  C,  spoke  of  the  interest  in  this  particular  topic  which  had 
been  evinced  at  the  recent  Maritime  Conj^'ess  at  Copenhagen.  A  unanimous  reso- 
lution had  been  there  adopted  recommending  the  utility  of  an  international  agreement 
for  general  rules  on  the  matter  of  deck  loads  (among  other  objects),  and  another  that 
a  permanent  advisory  international  body  would  be  of  advantage  in  the  matter  of 
maritime  legislation. 

Mr.  Sidney  Boulton  expressed  the  opinion  of  the  English  underwriters,  concurring 
in  the  importance  of  the  subject,  and  observing  that  the  United  States,  as  the  principal 
country  of  export  of  timber,  might  well  take  the  initiative  in  regulating  its  carriage, 
which  is  not  performed  to  any  appreciable  extent  in  American-owned  ships. 

Mr.  Leslie  Scott  having  expressed  the  thanks  of  the  deputation,  the  president,  in 
the  course  of  a  sympathetic  reply,  observed  that  the  department  had  been  carefully 
studyii^  the  question,  and  that  the  deputation  might  be  said  to  be  forcing  an  open 
door  so  mr  as  His  Majesty's  Government  was  concerned.  The  difficulty  was  to  induce 
foreign  countries  to  follow  our  lead,  and  he  thought  that  the  question  might  well  be 
kept  to  the  front  in  the  various  countries  concerned  in  the  trade.  With  regard  to  a 
suggestion  that  the  topic  might  be  dealt  with  at  the  forthcoming  conference  to  be  held 
next  November  in  London  on  safety  of  life  at  sea,  that  could  not  be  done,  simply 
because  its  program  was  already  overloaded. 

With  regard  to  the  existing  British  legislation  on  the  subject,  Mr.  Scott,  K.  C, 
M.  P.,  remarked  that  elasticity  might  usefully  be  introduced  into  the  stringent  British 
rule.  He  had  met  with  the  case  of  a  turret-deck  ship  which  could  only  safely  be  sent 
to  sea  with  a  deck  cargo.  A  case  was  also  referred  to  in  which  a  ship  was  penalized 
at  Hamburg  for  being  insufficiently  loaded,  owing  to  her  having  rejected  a  deck  cargo 
tendered  in  America,  because  of  the  penalties  she  would  incur  in  Great  Britain  for 
overloading. 

Your  committee  feels  that  the  subject  is  certainly  making  progress.  It  was  referred 
to  in  the  House  of  Commons  in  the  debate  of  July  16,  when  the  president  of  the  board 
of  trade  again  expressed  his  desire  to  arrive  at  an  international  understanding,  and 
took  occasion  to  refer  to  the  encouraging  attitude  of  the  underwriters  in  Germany 
and  America.  Steps  have  been  taken  by  the  circulation  of  the  memorandum  and  of 
accounts  of  the  depiftation  to  obtain  the  cooperation  of  member?  of  the  association  in 
foreign  countries  in  the  matter  of  pressing  the  a uestion  on  the  attention  of  their  Gov- 
ernments. Special  attention  has  been  directea  in  this  connection  to  America  as  the 
country  of  export. 

We  append  the  memorandum  above  referred  to,  and  desire  to  express  our  heartiest 
thanks  to  our  correspondents  who  have  supplied  us  so  promptly  and  generously  with 
information.  We  are  sure  the  association  will  wish  to  tnank  Messrs.  Briiders  (Berlin), 
Kirchoff  (Hamburg).  Jantzen  (Christiania),  Kravenhoff  (Amsterdam),  Seligmann  (Dun- 
kirk), Mceterlinck  (^.ntwerp),  and  Rastor^ueff  (Russia)  for  their  assistance. 

In  the  preparation  of  the  memorandum  Messrs.  H.  R.  Miller,  G.  F.  S.  Bowles, 
and  E.  W.  Brightman  have  been  of  very  great  assistance  to  the  committee.  Indeed, 
without  their  voluntary  labors  little  could  have  been  accomplished. 

We  were  encouraged  at  the  outaet  of  our  investigation  by  a  resolution  of  the  Liver- 
pool Steam  Shipowners*  Association,  passed  on  June  27,  1912,  expressing  their  sup- 
port of  the  resolution  adopted  at  Paris  by  the  association  with  remrd  to  this  subject. 
Mr.  T.  W.  Moore,  of  the  Imperial  Merchant  Service  Guild,  has  also  cooperated  ener- 
getically with  us  as  a  member  of  the  committee. 

We  beg  to  ask  the  conference  to  conform  and  continue  our  appointment,  and  to 
add  to  our  number  the  following,  viz:  Messrs.  Brtiders.  Jantzen,  Kirchoff,  Kraven- 
hoff, Seligmann  Maeterlinck,  Rastorgoueff,  Will  (Copennagen),  Sans  y  Castafio  (Bar- 
celona), Parker  Kirlin  (New  York),  Farrar  (New  Orleans),  Niemeyer  (Kiel),  Helaring 
(Amsterdam),  Fruin  (Rotterdam),  Nolst-Tr^nit^  (Rotterdam),  Bekker  (Rotterdam), 
Korff  (Hebingfors),  Betta  (New  York),  Boulton  (Ix)ndon),  and  W.  O.  Hart  (New 
Orleans). 

•  (Signed)  G.  F.  Stewart  Bowles. 

Eustace  W.  Brightman. 
T.  Warren  Moore. 
Walter  Runciman. 
R.  Temperlbt. 

August,  1913. 
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Addendum. 

[On  this  report  being  presented  to  the  conference  at  Madrid  (8d  October,  1913),  the 
resolution  embodied  in  tne  last  paragraph  was  unanimously  adopted,  and  on  the  propo- 
sition of  Dr.  BrUders  (Berlin)  it  was  further  resolved:  "That  the  executive  council 
of  the  International  Law  Association  do  respectfully  approach  the  Governments  of 
the  nations  represented  at  the  conference  to  be  held  in  London  in  November  next 
respecting  safety  at  sea,  with  the  view  of  obtaining  at  that  conference  the  consideration 
of  arrangements  for  an  early  conference  to  consider  (with  the  assistance  of  expert 
advisers)  the  question  of  the  regulation  of  the  carriage  of  deck  cargoes  by  uniform 
legislation."] 

November,  1913. 
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THE  EMANCIPATION  OF  LABOR. 


Mr.  Chairman  and  Gentlemen:  We  are  upon  the  threshold  of 
another  poUtical  campaign.  A  battle  is  being  waged  for  political 
supremacy.  Each  of  the  political  parties  are  appealing  to  the 
voters  for  indorsement.  The  Democratic  Party  not  only  asks  for 
continued  support,  so  as  to  complete  the  great  policies  of  reform 
legislation  that  it  promised  and  nas  been  enacting  for  the  people, 
but  it  is  likewise  appealing  to  their  patriotism  upon  a  recorci  of 
achievement  unparalleled  in  the  history  of  the  Nation.  The  Dem- 
ocratic Party  has  brought  about  a  new  era  in  which  the  public  con- 
science has  been  rectified  and  awakened  to  a  newer  and  nobler 
sense  of  patriotic  duty,  an  era  that  is  placing  the  great  business  and 
commercial  interests  of  the  people  upon  a  nigher  moral  plane,  an 
era  that  is  restoring  to  the  people  the  fundamental  principles  of 
government  that  should  have  ever  be^n  theirs  by  common  right  and 
justice;  an  era  that  has  restored  opportunity  for  honest  and  legiti- 
mate endeavor  and  which  has  made  competition  in  business  possible. 

The  Democratic  administration,  by  the  enactment  of  the  cur- 
rency law,  has  destroyed  the  Money  Trust,  with  its  far-reaching, 
monopohstic,  and  controlling  influence  of  the  credits  of  the  country, 
which  has  resulted  in  making  business  free  and  has  created  new  hope 
and  encouragement  for  all  those  who  have  heretofore  been  compelled 
to  do  the  bidding  of  a  few  masters  of  special  privilege  who  have  been 
able,  because  of  money's  influence  and  power,  to  dictate  the  national 
pohcy.  The  destruction  of  this  menace  is  alone  sufficient  to  endear 
the  iJen  ocratic  Party  to  the  hearts  of  the  people. 

Bu^  this  is  not  all.  The  Democratic  administration,  led  by  that 
great  man  who  has  not  surrendered  but  who  dares  to  do  his  duty, 
has  taught  the  Nation  a  new  lesson  of  the  power  and  dignity  of  peace. 
He  has  den  onstrated  that  "peace  is  the  virtue  of  civilization  and 
that  war  is  its  crime.''  Above  the  din  of  threatened  warfare  and 
the  desires  of  a  momentarily  excited  people  we  see  him  occupying 
that  lofty  plane  where  his  trained  intellectuality  and  immense  neart 
have  placed  him,  pleading  for  peace,  pleading  for  the  cause  of 
humanity,  pleading  for  civilization,  pleading  for  women  and  Uttle 
children,  pleading  for  the  conservation  of  the  Nation's  manhood, 
recognizing  reason  and  justice  as  the  supreme  law  and  not  force;  and 
the  people  having  had  time  for  cabn  and  sober  reflection  have  sus- 
tained nis  larger  and  more  patriotic  view.  Thus  by  his  humane 
poUcv  of  '^  watchful  waiting  war,  with  all  its  attendant  cruelties 
and  norrors,  has  been  averted,  and  this  Nation  is  free  to  pursue  the 
ways  of  peace.  Not  only  is  it  saved  from  the  wreck  and  ruin  of  war 
which  endangered  its  own  people,  but  his  policy,  which  has  been 
adopted  in  the  making  of  treaties  with  foreign  countries,  is  making 
a  precedent  that  is  destined  to  allay  pubUc  elamor  for  war  amone 
the  nations  of  the  world  and  bring  about  sublime  and  universal 
peace. 

8 
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By  this  great  and  commendable  policy  of  peace  our  beloved  Presi- 
dent has  not  only  performed  a  service  for  his  own  country,  but  for 
the  world,  and  as  long  as  the  loftiest  ideals  of  civilization  are  cher- 
ished by  the  human  heart  Woodrow  Wilson's  peace  policy  will  live 
and  shine  as  a  beacon  light  to  lead  and  guide  the  nations  of  the  world 
to  that  ideal  state  of  civilization  wherein  war  will  have  no  place. 
Wilson  belongs  to  the  world.  Historians  of  the  future  will  refer  to 
this  age  as  the  age  of  Wilson.     What  greater  glory  than  this? 

While  too  mudi  can  not  be  said  in  praise  of  this  policy,  yet  I  shall 
not  discuss  it  further,  but  I  now  desire  to  discuss  a  proposition  that 
concerns  labor  and  the  rights  of  the  laboring  man.  As  a  represen- 
tative of  labor,  I  am  plea«^ed  to  say  now  that  after  years  of  struggles 
and  disappointments,  after  repealed  appeab  for  simple  justice  to 
Republican  administrations  witnout  avail,  the  Democratic  Party  has 
struck  the  shackles  from  the  hands  of  those  who  toil  and  has  written 
into  law  a  new  emancipation  proclamation  that  gives  labor  a  legal 
status  that  has  been  persistently  denied  it  in  the  past.  Labor  has 
been  construed  and  acted  upon  as  a  property  right.  Labor  has  had 
government  by  injunction.  Its  appeals  for  justice  have  been  an- 
swered and  met  by  injustice.  The  Democratic  Party,  realizing  this 
injustice,  realizing  the  abuse  of  injunctive  process,  and  the  usurpa- 
tion of  power  by  ftie  Federal  judiciary,  wherein  property  rights  have 
been  construed  superior  to,  and  placed  above,  human  rights,  felt  that 
the  time  had  come  to  correct  these  great  evils  that  were  fast  under- 
mining the  very  foundations  of  our  free  institutions.  Laboring  men 
had  be^n  to  lose  faith.  A  state  of  unrest  had  swept  over  the  country 
like  a  tidal  wave.  In  manv  States,  and  especially  in  West  Virginia, 
Federal  court  injunctions  have  denied  laboring  people  the  right  of 
free  speech— have  been  denied  the  right  to  act  in  unison  or  belong  to 
a  labor  union  for  the  purpose  of  bettering  their  conditions  of  employ- 
ment. Peaceable  and  lawful  suasion  were  likewise  denied  tnem. 
They  were  helpless  under  this  system  of  tyranny  and  oppression. 
Upon  the  threshold  of  every  honest  and  legitimate  endeavor  that 
laboring  men  have  made  to  oetter  their  condition  in  life  they  have 
found  barring  the  way  to  advancement  and  justice  "  blanket"  injunc- 
tions issued  by  Federal  judges  which  have  taken  away  and  destroyed 
every  right  that  every  American  citizen  should  exercise  without 
question. 

These  injunctions  have  been  so  broad  and  sweeping  in  their  pro- 
visions that  it  has  been  almost  impossible  not  to  in  some  way  violate 
them.  These  injunctions  have  proven  to  be  the  Garden  of  Geth- 
semane  for  the  laboring  man,  whcx-ein  the  cruel  "cup'*  has  not  passed, 
but  the  bitter  dregs  have  been  drunk.  Honest,  hard-working  men 
have  been  impiisoned  like  felons— torn  from  their  homes  and  loved 
ones  for  no  other  crime  than  trying  to  better  their  conditions  in  life 
and  obtain  that  to  which  they  were  justly  entitled.  The  Democratic 
Party,  knowing  that  the  country  had  been  controlled  for  years  by 
those  interests  which  were  antagonistic  to  the  rights  of  labor;  know- 
ing that  poUticians  had  done  the  bidding  of  the  masters  of  special 
pnvilege;  knowing  that  a  large  majority  of  Federal  judges  were  in- 
clined to  favor  the  interests  of  organized  capital,  having  been  ap- 
pointed at  the  instance  of  politicians  representing  these  masters  of 
special  privilege,  to  whom  they  owed  their  pofitical  success,  the 
Democratic  Party  felt  that  in  so  far  as  it  could  it  would  remedy  these 
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great  wrongs  and  outrages  perpetrated  upon  the  laboring  man  and 
compel  the  Federal  judges  to  treat  him  as  a  human  being,  possessed  with 
certain  rights  that  even  they  could  not  destroy  or  refuse  to  recognize. 
So  the  Democratic  Party,  ever  responsive  to  the  wiU  of  the  people, 
took  upon  itself  the  duty  of  enacting  a  law  that  would  meet  the  de- 
mands of  justice;  that  would  restore  the  rights  of  labor  and  give  to 
the  laboring  man  a  legal  status  wherein  his  rights  would  be  fixed  and 
determined. 

The  Clayton  antitrust  bill  is  the  result  of  this  Democratic  endeavor 
to  bring  about  industrial  justice.  It  has  passed  the  Lower  House  of 
Congress  and  has  gone  to  a  friendly  Senate,  where  its  passage  is 
assin^.  This  bill  embodies  the  greatest  legislation  that  has  ever 
been  enacted  in  behalf  of  the  toifing  millions  of  this  country.  It 
declares  "that  the  labor  of  a  human  being  is  not  a  commodity  or 
article  of  conmaerce"  and  that  "nothing  contained  in  the  antitrust 
laws  shall  be  construed  to  forbid  the  existence  and  operation  of 
labor,  agricultural,  or  horticultural  organizations,  instituted  for 
the  purpose  of  mutual  help,  and  not  having  capital  stock  or  con- 
ducted lor  profit,  or  forbid  or  restrain  individual  members  of  such 
organizations  from  lawfully  carrying  out  the  legitimate  objects 
thereof:  nor  shdl  such  organizations,  or  the  members  thereof  be  neld 
or  construed  to  be  illegal  combinations  or  conspiracies  in  restraint 
of  trade,  under  the  laws. 

This  provision  settles  once  and  for  all  time  the  rights  of  the  laboring 
man  to  join  a  labor  union  for  the  purpose  of  bettenng  his  condition  oi 
employment;  allows  laboring  men  to  organize  for  mutual  help  or  for 
the  purpose  of  acting  together  in  a  concerted  effort  for  the  benefit  of 
aU.  We  have  been  taught  by  many  sad  experiences  that  the  individ- 
ual laborer,  acting  alone,  is  helpless.  He  is  powerless  in  the  grasp  of 
organized  capital.  Without  organization,  he  must,  of  necessity, 
accept  the  conditions  imposed  upon  him,  for  to  attempt  to  do  other- 
wise would  bring  about  starvation  for  himself  and  those  dependent 
upon  him.  Employers  of  labor  have  well  understood  that  as  long  as 
they  could  prevent  united  action  on  the  part  of  their  employees,  tney 
would  be  in  a  position  to  dictate  their  own  terms  of  employment  and 
with  the  aid  of  Federal  courts,  especially  in  this  State,  they  have 
prevented  united  action  and  have  at  every  point  thwarted  the  efforts 
of  organized  labor  to  better  the  condition  of  employment.  Federal 
judges  have  held  that  union  labor  is  in  violation  of  the  antitrust  law 
and  constitutes  an  unlawful  and  illegal  conspiracy  in  restraint  of 
trade.  Labor  has  been  construed  as  a  commodity  and  as  an  article 
of  commerce.  Strikes  inaugurated  for  the  purpose  of  securing  an 
advance  in  w^es,  when  all  other  means  failed,  have  likewise  been 
declared  iUegal  by  these  same  courts.  Laborii^  men  have  been 
driven  from  their  homes  by  United  States  marsh^  under  process  of 
Federal  courts,  because  of  their  being  engaged  in  a  strike;  not  only 
driven  from  their  homes,  but  have  been  compelled  to  leave  the  com- 
munity in  which  they  had  Uved  for  years.  Purported  contracts  made 
between  coal  companies  and  their  employees  in  consideration  of  25 
cents  (which  sum  was  never  paid),  whereby  the  employee  agreed 
not  to  join  a  labor  union,  have  been  by  these  same  Federal  courts 
held  to  be  valid  and  binding,  although  the  coal  companies  did  not 
bind  themselves  to  give  employment  for  any  definite  length  of  time 
or  u|>on  any  terms,  nor  was  there  any  definite  period  of  time  men- 
tioned in  such  purported  contracts.    Laboring  men  have  learned  that 

Digitized  by^^OOy  ItT 


6  EMANCIPATION   OF   LABOE. 

the  only  purpose  these  coal  companies  had  in  securing  such  purported 
contracts  was  to  crush  the  rights  and  advantages  that  organized  labor 
would  bring  about  by  making  it  impossible  for  organized  labor  to 
exist.  . 

These  evils  have  been  destroyed  in  the  Clayton  antitrust  bill.  It 
provides  that  '^no  injunction  shall  issue  in  any  case  between  an  em- 
ployer and  employee  involving,  or  growing  out  of,  a  dispute  concern- 
ing terms  or  condfitions  of  employment,  imlcss  necessary  to  prevent 
irreparable  injury  to  property  or  to  a  property  right.''  This  is  fair, 
for  this  law  provides,  as  oefore  stated,  that  labor  is  not  a  property 
right.  Furtncrmore,  the  employer  seeking  an  injunction  upon  the 
basis  of  a  threatened  irreparable  injury  to  property  must  describe 
with  particularity  such  property,  or  property  right,  threatened  with 
irreparable  injury  and  the  application  lor  such  injimction  must  be 
be  verified,  feut  no  such  injunction  or  restraining  order  ''shall  pro- 
hibit any  person  or  persons,  whether  singly  or  in  concert,  from  ter- 
minating any  relation  of  employment,  or  from  ceasing  to  perform  any 
work  or  labor;  or  from  recommending,  advising,  or  persuading  others 
by  peaceful  means  so  to  do ;  or  from  attending  at  any  place  where 
sucn  persons  may  lawfully  be,  for  the  purpose  of  peacefully  obtaining 
or  communicating  information;  or  from  peacefully  persuading  any 
person  to  work  or  to  abstain  from  woiking;  or  from  ceasing  to 
patronize  or  to  employ  any  party  to  such  dispute;  or  from  recom- 
mending, advising,  or  persuading  others  by  peaceful  and  lawful 
means  so  to  do ;  or  from  paying  or  giving  to,  or  withholding  from,  any 
person  engaged  in  any  such  dispute,  any  strike  benefits  or  other 
moneys  or  things  of  value ;  or  from  peaceaoly  assembUng  in  a  lawful 
manner,  and  for  lawful  purposes  •  or  from  doing  any  act  or  thing  which 
might  lawfully  be  done  in  the  aosence  of  such  dispute  by  any  party 
thereto;  nor  shall  any  of  the  acts  specified  in  this  paragraph  oe  con- 
sidered or  held  to  be  in  viola ti(n  of  any  law  of  the  United  States.'' 

This  is  not  all.  Here  is  the  provision  that  robs  Federal  courts  of 
their  great  power  to  oppress  ana  crush  laboring  men  by  the  imposing 
of  jail  sentences  in  contempt  cases:  ''Inall  cases  [meaning  contempt 
cases,  or  persons  charged  with  the  violati(^n  of  injunctions]  within  the 
purview  of  this  act  trial  mav  be  had  by  the  court,  or,  uprn  demand  of 
the  accused,  by  a  jury;  ancl  in  which  latter  event  the  court  may  im- 
panel a  jury  from  the  jurors  then  in  attendance,  or  the  court  or  the 
ludge  thereof  in  chambers  may  cause  a  suflicient  number  of  jurors  to 
be  selected  and  summoned,  as  provided  bv  law,  to  attend  at  the  time 
and  place  of  trial,  at  which  time  a  jury  shall  be  selected  and  impaneled 
as  upon  a  trial  for  misdemeanor;  ancf  such  trial  shall  c<mform  as  near 
as  may  be  to  the  practice  in  criminal  cases  prosecuted  by  indictment 
or  upon  information.  That  the  evidence  taken  upon  the  trial  of  any 
person  so  accused  may  be  preserved  by  bill  of  exceptions,  and  any 
judgment  of  conviction  may  be  reviewed  upon  writ  of  error  in  all 
respects  as  now  provided  by  law  in  criminal  cases,  and  may  be 
aflBrmed,  reversecl,  or  modified  as  justice  may  require.  Upon  the 
granting  of  such  writ  of  error,  exeeuti.  n  of  the  judgment  shall  be 
stayed,  and  the  accused,  if  thereby  sentenced  to  imprisonment,  shall 
be  admitted  to  bail  in  such  reasonable  sum  as  may  bo  required  by  the 
court,  or  by  any  justice,  or  any  judge  of  any  district  court  of  the 
United  States,  or  aiw  court  of  the  District  of  (Jolumbia." 

There  is  nothing  dearer  or  more  sacred  to  the  heart  of  the  American 
people  than  trial  by  jury.    It  is  the  great  bulwark  of  our  Uberties. 
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It  insures  justice  and  fairness.  Had  this  been  the  law  as  regards 
procedure  m  contempt  cases  in  the  Federal  courts  during  the  many 
years  that  organized  labor  has  been  fighting  for  its  existence,  how 
many  earnest  labor  leaders  would  have  avoided  the  humiliation  of 
jail  sentences?  How  many  heartaches  of  women  and  Uttle  children, 
occasioned  by  seeing  husbands  and  fathers  railroaded  to  prison, 
would  have  been  avoided?  How  many  days  of  anguish  and  long 
nights  of  cruelty  and  oppression  suffered  by  those  who  have  dared  to 
do  their  duty  to  their  lellow  man  would  have  been  happy  had  those 
who  have  so  suffered  been  given  a  jury  trial?  A  jury  trial  is  insep- 
arable from  justice;  in  fact,  there  can  not  be  justice  in  these  kinds  of 
cases  without  it.  This  provision  of  this  law  giving  a  jury  trial  stands 
out  as  the  brightest  star  on  the  road  to  justice.  It  has  robbed  the 
Federal  judiciary  of  its  power  to  crush  the  honest  and  legitimate 
endeavor  that  labor  is  making  for  its  betterment.  It  will  take  13 
men  to  send  a  man  to  jail  and  we  will  trust  the  other  12  for  justice. 
The  chasm  has  been  bridged  and  the  cruelties  of  the  past  wiU  con- 
tinually remind  us  that  labor's  cause  is  sacred  and  has  been  conse- 
crated by  the  many  noble  men  who  forgot  self  and  suffered  every 
indimity  and  humiliation  that  others  may  be  made  more  contented 
andnappy. 

I  have  discussed  these  provisions  of  this  bill  for  the  purpose  of 
having  you  f ullv  imderstand  this  great  legislation  in  behalf  of  labor. 
What  more  could  we  honestly  ask  for  ?  What  more  would  you  have  ? 
Under  this  law  labor  is  emancipated,  and  it  can  begin  this  new  era 
with  a  new  hope.  There  is  no  longer  any  room  for  discouragement. 
Labor's  rights  have  been  determined.  It  is  only  necessary  to  stay 
within  these  rights  and  exercise  the  privileges  provided  by  this  law 
to  reach  that  stage  of  progress  where  labor  will  come  into  its  own. 
We  have  seen  the  dawmng  of  a  grander  day.  This  industrial  justice 
will  bring  about  a  better  citizenship.  A  newer  patriotism  will  be 
aroused  in  the  hearts  of  those  who  toil,  those  upon  whom  the  Nation 
depends,  in  its  last  analysis,  for  its  very  life.  Millions  have  been 
made  happy.  They  feel  that  at  last  their  appeals  for  justice  have 
been  answered.  Tney  will  make  it  a  better  country  to  live  in. 
There  will  be  better  homes.  Labor  will  perform  its  full  duty  to  our 
civilization.  Labor's  progress  is  now  assured.  Jails  and  pnsons  no 
longer  yawn  for  those  who  have  led  a  life  of  hardships  and  oppression 
in  their  efforts  to  alleviate  the  sorrows  and  oppressions  of  their  toihng 
brothers,  because  labor  has  triumphed  and  the  **  Goddess  of  Justice 
looks  on  and  smiles. 

In  this  democratic  legislation  the  Democratic  Party  has  proven 
itself  true  to  its  traditions,  true  to  its  ideals  of  justice  and  equality 
of  opportunity  to  all;  a  party  to  which  the  interests  and  rights  of 
the  most  humble  and  lowly  appeal  with  the  same  force  as  do  the 
interests  of  the  most  powerful,  and  more  so. 

I  am  glad  to  say  that  West  Virginia  is  entitled  to  share  ui  the  glory 
resulting  from  the  enactment  of  this  great  law.  Our  Democratic 
Congressmen  helped  to  pass  it  in  the  House.  Senator  Chilton,  in  the 
Senate  of  the  United  States,  is  leading  the  fight  for  this  bill,  and  he  is 
making  a  brilliant  fight  to  preserve  intact  tne  provisions  relating  to 
labor.  He  assures  me  that  the  bill  will  pass  the  Senate,  and  that  it 
will  soon  become  a  law.  By  his  untiring  energy  and  defense  of  this 
bill  and  the  ability  that  he  has  displayed  in  meeting  the  onslaught 
of  the  opposition,  he  has  demonstrated  his  statesmanship  and  has 
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endeared  himself  more  than  ever  before  to  the  hearts  of  the  laborii^ 
men.  He  has  come  into  his  own,  and  I  am  glad  to  know  that  he  is 
considered  one  of  the  ablest  men  in  the  United  States  Senate  to-day. 
I  would  not  do  myself  and  those  I  represent  justice  should  I  fail  to 
mention  the  eflForts  of  Congressman  Neely,  of  West  Virginia,  in 
behalf  of  labor.  I  have  learned  to  love  him.  He  has  a  heart  of  gold. 
When  the  laboring  men  of  West  Virginia  realize  as  truly  as  I  do  the 
fight  he  is  making  for  labor  and  labor's  rights  in  West  Vii^^ia  they 
too  will  love  him  as  much  as  I.  Neely  has  stood  for  labor  and  fought 
every  kind  of  opposition  that  the  ingenuity  of  those  who  are  against 
the  rights  of  labor  coidd  conceive,  and  in  the  face  of  it  all,  with 
threatened  poUtical  annihilation  hurled  at  him  from  those  who  have 

Erofited  by  West  Virginia's  system  of  industrial  slavery,  Neely  has 
een  the  man  who  has  dared  to  do  his  duty  toward  labor,  and  laboring 
men  in  the  first  congressional  district  oi  West  Virginia  will  not  do 
their  duty  unless  they  put  up  the  same  stubborn  and  relentless  fight  for 
Neely's  reelection  that  Neely  has  made  for  them.  This  I  am  sure  they 
will  do. 

Coming  nearer  home,  we  want  to  say  that  we  are  interested  in 
maintaining  a  Democratic  Congress.  We  want  to  complete  the  great 
work  that  it  set  out  to  do.  We  appeal  to  the  patriotic  men  of  West 
Virginia  in  the  words  of  our  great  rresidont,  *^I  summon  all  honest 
men,  all  patriotic  men,  all  forward-looking  men,  to  my  side.  God 
helping  me,  I  will  not  fail  them,  if  they  wiU  but  counsel  and  sustain 
me.''  Let  us  answer  this  great  appeal.  Let  us  sustain  this  great 
administration.  Let  us  elect  to  help  sustain  Woodrow  Wilson,  by 
electing  George  I.  Neal,  your  fellow  townsman,  to  the  Congress  of  the 
United  States.  I  need  not  teU  you  that  he  is  worthv  of  your  support. 
I  need  not  tell  you  of  his  loyalty  to  Wilson  ancl  the  Democratic 
administration.  I  need  not  tell  you  of  his  ability  to  fill  the  place. 
I  need  not  tell  you  that  the  laboring  people,  as  well  as  all  others,  trust 
him,  for  you  know  all  this  as  well  as  1.  Your  duty  is  clear.  We 
know  that  his  opponent  does  not  deal  with  any  labor  organization. 
We  know  that  in  his  section  of  the  State  corporate  power  and  influ- 
ence has  never  permitted  imion  labor  to  exist.  The  law  of  force  has 
prevailed  there,  and  the  Baldwin  &  Felts  system  of  a  standing  army 
m  times  of  peace  has  reigned  supreme,  ever  ready  to  strike  down 
upon  the  first  suspicion  any  and  all  of  those  who  would  dare  try  to 
exercise  the  privilege  of  free  American  citizens.  But  why  say  more  ? 
Geoi"ge  I.  Neal  should  and  will  be  elected  to  represent  the  fifth 
district  of  West  Virginia  in  the  Congress  of  the  United  States. 

One  more  reason  why  a  Democratic  Congress  should  be  elected 
to  sustain  Wilson  is  this:  In  the  great  world  war  that  is  now  waging, 
that  is  carrying  devastation  and  ruin  in  its  wake,  when  the  strongest 
and  best  men  of  all  the  countries  engaged  in  this  titanic  struggle  are 
being  killed,  whc^n  women  and  little  children  are  being  made  home- 
less to  die  of  hunger  and  starvation,  we  want  our  country  saved  from 
the  ravages  of  war.  And  as  laboring  men  must  bear  the  brunt  of  war, 
we  must  do  all  we  can  to  prevent  this  country  from  getting  involved 
in  this  great  conflict.  To  prevent  this  is  to  sustain  Wilson.  And 
the  Ignited  States  at  peace,  is  entering  upon  an  area  of  prosperity 
that  will  surpass  the  fondest  dreams  of  those  who  are  trjdng  to  make 
this  Nation  the  most  powerful  and  respected  nation  of  the  world. 
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In  the  Senate  op  the  United  States, 

October  SI,  1914. 
ResolvedfTheLt  the  manuscript  entitled  "Rural  Credits  in  Ireland," 
by  Hon.  Wesley  Frost,  United  States  consul  at  Queenstown,  be 
printed  as  a  Senate  document. 
Attest: 

James  M.  Baker, 

Secretary. 
By  Peter  M.  Wilson, 

Cfhiefaerh 
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By  Wesley  Frost,  United  States  Consul  at  Cork  (Queenstown),  Ireland. 

IForwarded  bj  tiie  Dcnftment  of  Stale  to  Hon.  Dnnoaii  U.  PleUsher,  oliftlniMii  of  tbe  United  BtAta 
i  OD  Bml  Credits,  July  15, 1914.] 


A  highly  notable  report  on  agricultural  credit  has  been  published 
in  Ireland  under  date  of  May  20,  1914.  The  select  ocmmittee  of  the 
department  of  agriculture  and  technical  instruction  for  Ireland, 
after  two  and  one-hiJf  years'  labor,  now  presents  to  the  lord  Ueu- 
tenant  general  a  document  comprising  407  quarto  pages,  prepared 
th  oughout  with  the  utmost  care  and  intelligence.^  Aa  this  report 
will  constitute  a  landmark  &^on^  recent  contnbutions  on  the  subject, 
its  findings  merit  synopsis.  The  character  of  the  people  of  rural 
Ireland  is  more  similar  to  that  of  American  farmers  than  ia  the  case 
in  continental  Europe.  On  the  other  hand,  the  Irish  problem  is  in 
many  ways  diflFerent  from  that  in  America;  the  long-term  or  land- 
mortgage  credits  so  prominently  urged  by  the  present  United  States 
commission  are  by  the  Irish  committee  disnussed  as  not  requisite 
in  view  of  existing  facilities. 

GENERAL  CONCLUSIONS — ^ABBANGEMENT  OP  BfATTEB. 

The  net  active  recommendations  of  the  committee's  majority  are 
(1)  for  the  consolidation  under  a  new  branch  of  the  department  of 
agriculture  of  aU  present  governmental  agencies  for  tne  financial 
encoun^ement  of  farmers  in  Ireland,  and  (2)  for  the  systematic  pro- 
motion by  this  branch  of  cooperative  credit  unions  in  rural  com- 
munities. Subsidiary  recommendations  emphasize  the  importance 
of  character  and  ability  in  the  mani^ement  of  loan  societies,  the 
need  for  secrecj  and  business  methods  in  the  conduct  of  societies, 
the  undesirability  of  renewals  of  loans  or  of  excessive  loans,  and  the 
maladaptation  of  the  principle  of  unlimited  liability  to  British  socie- 
ties. From  the  main  recommendation  for  the  consolidation  and 
expansion  of  all  rural  credit  facilities  under  the  department  of  i^i- 
eulture  four  members  of  the  committee  express  strong  dissent,  out 
of  a  total  of  eight,  but  have  nevertheless  signed  the  report.  Three 
of  the  dissentient  opinions  are  based  on  the  belief  that  cooperative 
loan  associations  must  take  their  ori^  in  a  quasi  evangelistic  zeal 
and  altruism  which  Government  employees  are  not  apt  to  generate 
or  even  successfully  simulate.     These  views  assume  that  the  present 

Eromotion  and  supervision  of  credit  societies  by  the  Irish  Agricultural 
li^mization  Society  is  adequate  and  satisfactory. 
The  fourth  memoer  who  did  not  concur  in  the  majority  findings 
felt  that  the  extensive  existing  facilities  for  credit  aid  to  farmers, 
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throu^  ordinary  commercial  means,  need  not  be  supplemented. 
He  states: 

From  the  evidence  that  has  been  given  before  ub,  I  have  come  to  the  conclusion 
that  the  joint-stock  bimks  meet  the  requirements  of  those  fanners  who  have  need  to 
borrow,  and  who  are  in  a  financial  position  to  do  so;  and  I  have  great  doubts  whether 
increased  facilities,  or,  in  other  words,  ''makine  borrowing  easier,"  would  be  a  wise 
or  prudent  innovation.  Also  I  can  not  accept  the  principle  that  increased  borrowing 
facilities  are  an  incentive  to  thrift. 

This  member,  Mr.  Walter  Kavanagh,  D.  L.,  thought  that  the  wit- 
nesses appearing  before  the  committee  in  the  country  districts  were 
hesitant  and  tmcertain  as  to  the  need  or  usefulness  of  further  credit 
societies. 

Both  principal  and  minor  recommendations  contained  in  the 
report — the  latter  being  too  numerous  for  any  summary — are  the 
precipitates  from  copious  and  skillfully  collated  evidence  regarding 
every  phase  of  present  and  past  rural  loan  conditions  in  Ireland, 
studied  in  the  hght  of  other  foreign  experience;  so  that  the  report 
furnishes  a  comprehensive  and  convenient  fund  of  reference  informa- 
tion for  legislators  and  economists.  Only  about  one-third  of  the 
data  relate  to  the  actual  operation  and  residts  of  cooperative  credit 
among  Irish  farmers.  The  remainder  deal  principally  with  ordinary 
nonbenevolent  loan  sources  and  with  advances  and  grants  by 
govenunental  or  allied  organizations. 

COMMEBOIAL  OB  NONOHABTrABLE  MONET  LENDING. 

The  original  condition  of  the  Irish  peasantry  as  to  loans  was  far 
from  favorable.  Owing  to  ignorance,  lack  of  communication,  and 
errors  in  judgment  the  really  rural  neighborhoods  were  frequently 
at  the  mercy  of  so-called  ^'gombeen  men,*'  persons  of  larger  educa- 
tion and  capital,  who  settled  into  a  community  and  by  monev  lending 
and  legal  devices  reduced  the  farmers  to  a  state  of  wretchea  depend- 
ency and  penury.  Often  the  gombeen  was  a  country  shopkeeper, 
and  when  the  spread  of  intelligence  began  to  hamper  his  usurious 
practices  was  aole  to  cloak  and  contiaue  his  exploitation  of  lus 
neighbors'  necessities  by  means  of  store  credits,  sale  of  inferior  goods 
at  regular  prices,  etc.    The  committee  is  now  able  to  report  that 

fombeenism  is  virtually  a  thing  of  the  past  and  that  abuses  by  store- 
eepers  have  been  much  diminished  much  by  competition  and  other 
forces. 

To  a  deplorable  extent,  however,  the  gombeen  man  has  been 
superseded  oy  the  registered  town  money  lender,  and  the  conmiittee 
treats  of  the  strikingly  laige  quantity  of  loan-office  advertisements 
which  are  carried  by  the  average  Irish  newspaper.  At  present  241 
lenders  are  re^tered  as  in  active  business,  while  400  additional 
registrations  wnich  have  lapsed  during  the  period  since  1900  indicate 
the  number  of  transient  competitors  m  this  evidently  lucrative  field. 
The  privacy  and  accessibility  of  this  source  of  money  lender  it  pecul- 
iarly insidious.  Both  parties  to  the  transactions  are  so  anxious  to 
avoid  the  publicity  of  tne  courts  that  legislative  attempts  to  regulate 
rates  of  interest  or  otherwise  curb  the  evil  have  been  foregone  as 
inexpedient.  The  remedy,  it  is  thought,  will  be  found  in  providing 
equally  ready  and  quiet  sources  in  cooperative  or  other  organizations. 
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A  further  expedient  which  may  be  noted  as  exemplifying  Irish 
ingenuity  is  the  credit  auction  system.  In  order  to  secure  ready 
money  a  farmer  takes  a  horse  or  cow  to  an  auctioneer  and  then  pro- 
cures some  friend  or  relative  to  bid  in  the  animal  when  it  is  put  up 
for  sale.  The  buyer  gives  his  note  to  the  auctioneer,  payable  in  60 
or  90  davs  and  secured  by  the  animal.  The  auctioneer  indorses  the 
note  and  discounts  it  at  a  bank,  giving  the  proceeds,  less  a  commis- 
sion, to  the  pseudovendor.  Thus  the  farmer  gets  his  animal  back 
with  an  advance  of  cash,  although  on  the  latter  he  pays  not  only  dis- 
count interest  but  sales  commission.  In  some  cases  tne  same  animal 
is  thus  put  up  several  times  within  a  few  days  and  the  ill-advised 
farmer  obtains  relatively  heavy  loans,  which  are  for  too  short  a 

f period  to  permit  him  to  harvest  crops  or  otherwise  mature  resources 
or  repayment.  **The  cause  of  many  an  emigration  from  Ireland  of 
a  once  prosperous  family,  leaving  behind  a  dereUct  farm,  may  be 
traced  back  to  the  financial  difficulties  brought  on  by  frequent 
'raising  the  wind'  at  trust  auctions."  While  it  is  not  easy  for  auc- 
tioneers always  to  detect  such  bogus  sales,  some  auctioneers  connive 
at  the  practice  and  become  virtu«Qly  money  lej.ders. 

The  most  rational  recourse  of  the  Irisn  farmer  has  been  to  the 
branches  of  ordinary  joint-stock  banks,  and  the  recent  multiplication 
of  these  branches,  which  now  number  872,  has  enabled  them  to  better 
serve  the  needs  of  semirural  agriculturists.  Bank  branches  are  now 
sufficiently  near  to  the  residences  of  applicants  so  that  the  latters' 
financial  standing  and  needs  can  be  readily  adjudged.  One  member 
of  the  committee,  as  stated  previously,  has  concluded  that  these 
institutions  now  fully  cope  witn  the  legitimate  needs  of  rural  Ireland; 
and  the  majority  reco^izes  that  the  expansion  of  the  banking  system 
has  gone  far  toward  driving  out  the  gombeen  and  store  credit  systems 
and  has  reduced  the  pernicious  ubiquity  of  private  money  lenders. 

GOVERNMENTAL   AND   ALLIED   LOAN   FAOILrriES. 

The  first  attenipt  to  bettar  the  loan  situation  in  Ireland  was 
made  by  the  loan  fund  societies  which  sprang  up  in  the  early  decades 
of  the  nineteenth  century  and  were  consolidated  under  the  loan 
fund  board  by  the  acts  of  1836  and  1843.  While  designed  originally 
to  meet  the  wants  of  indigent  mechanics  and  mill  operatives,  the 
loans  by  these  societies  are  now  mainly  devoted  to  farmers.  Owing 
to  a  general  inisinterpretation  of  the  enabling  statutes  under  which 
these  associations  were  organized,  and  to  the  interest  displayed 
in  them  by  influential  persons,  they  were  for  years  supposed  by 
depositors  to  be  backoa  by  a  Glover nment  guaranty;  and  when 
mismanagement  resulted  in  many  bankruptcies  the  surprise  and 
dismay  of  depositors  made  a  d^ep  impression  on  the  popular  mind. 
In  later  years  the  eagerness  of  officers  to  reap  undue  salaries  has 
raised  the  i  iterest  even  on  capital  furnished  gratuitously  by  benev- 
olent donors,  and  the  size  liimt  of  $48.67  has  curtailed  applications. 
The  amount  circulated  in  loans  has  fallen  from  $4,466,167  in  1860 
to  $928,752  in  1912,  while  the  number  of  societies  (51)  is  less  than 
one-half  as  large  as  in  1860.  The  central  board  is  in  a  moribund 
state  for  failure  of  revenue;  and  it  is  deemed  advisable  by  the  com- 
mittee that  the  entire  system  be  brought  under  the  new  branch  of 
the  department  of  agriculture. 
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The  actual  goyenunental  aids  by  loans  or  graats  to  farmere  are, 
from  any  viewpoint,  already  pronouncedly  extensive.  Four  different 
official  boards  or  departments  carry  on  systematic  loan  or  non- 
repayable g^ant  schemes  amon^  the  Irish  agriculturists,  namely,  the 
board  of  works,  the  con^ted  districts  board,  the  department  of 
am*iculture  and  technical  instruction,  and  the  estates  commissioners. 
Tne  aggregate  expenditure  by  these  bodies  during  the  fiscal  year 
ended  March  31,  1913,  was  $1,034,759,  of  which  $622,888  was  in 
loans,  $207,366  in  advances  repayable  with  annuity,  and  $204,505 
in  free  grants. 

The  largest  single  lender  has  been  the  board  of  works,  whose  land 
loan  schemes  in  fiscal  year  1913  totaled  $530,449,  of  which  97  per  cent 
was  for  farm  buildings,  mainly  hay  bams.  Efforts  have  been  active  to 
induce  greater  utilization  of  the  board's  loan  facilities  for  drainage 
and  tree  planting,  but  with  slight  success.  Loans  for  minor  improve- 
ments have  been  restricted  by  the  prescribed  minimum  of  $243  under 
the  land  improvements  acts,  and  of  $170  under  the  land  law  act, 
these  minima  being  as  CToatly  excessive  as  the  loan  fund  maximum 
of  $48.67  is  deficient.  Moreover,  the  schemes  are  planned  only  for 
tenants  whose  leaseholds  are  above  $58  per  annum  poor-law  valua- 
tion, and  for  purchaser  tenants  with  holdings  of  over  $34  annual 
value;  so  that  the  really  necessitous  peasants  can  not  be  aided.  The 
fact  that  the  loans  must  be  publicly  advertised  is  also  a  drawback. 
In  taking  over  certain  portions  of  the  board's  functions,  the  projected 
branch  of  the  department  of  agriculture  would  reduce  the  lower  limit 
for  loans  to  $50  or  $75,  and  would  permit  the  occupants  of  small 
holdings  to  avail  of  them. 

The  so  called  congested  districts  board  deals  with  rural  districts 
where  there  is  a  ^'scarcity  of  any  but  the  poorest  land."  The  term 
''congested''  dates  from  the  time  when  it  was  actually  synonymous 
with  the  term  * 'impoverished, "  and  though  the  congestion  has  long 
since  been  relieved  the  condition  of  poverty  anywhere  existing  in 
rural  Ireland  is  spoken  of  still  in  the  old  phrase.  Tliis  board  has 
powers  almost  indefinitely  wide  to  aid  distressed  regions  in  any  man- 
ner, and  the  funds  annually  at  its  disposal  are  $1,124,162.  It  sets 
apart  each  vear  nearly  $100,000  for  free  nonrepayable  grants  for  the 
erection  of  farm  buildings ;  and  the  rise  of  these  grants  is  deprecated  by 
the  committee's  report.  The  activities  of  the  Doard  as  to  credit  are 
wholly  subsidiary,  the  total  loans  in  fiscal  vear  1912  being  but  $29,866. 
Although  in  that  year  there  were  received  625  applications  for  dwell- 
ing house  erection  loans  the  confusion  as  to  titles  to  land  were  so 
great  that  but  66  could  be  acceded  to.  The  live  stock  loan  scheme 
resulted  in  but  175  loans.  For  small  loans  in  general  the  board  itself 
believes  that  cooperative  credit  societies  can  best  minister  to  the 
needs  of  country  neighborhoods;  and  the  committee  concurs  in  this 
view  as  being  an  indorsement  of  their  own  attitude. 

The  department  of  agriculture  and  technical  instruction  for  Ireland 
has  made  considerable  loans  tx)  rural  borrowers  in  connection  with 
a  diversity  of  projects.  In  fiscal  1913  these  totaled  $58,705. 
Nea^y  one-half  of  this  was  for  the  purchase  of  bulls—Ireland's  great 
agricultural  industries  being  based  upon  cattle  raising — while  the 
remainder  was  principally  divided  among  plans  for  fencing,  imple- 
ment purchase,  and  stallion  purchase.  The  loans  for  the  purchase 
of  implements  have  since  been  much  expanded.    Loans  for  the 
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equipment  and  repair  of  meal  mills,  scutch  mills,  etc.,  have  not  at- 
tained the  importance  anticipated,  owing  to  security  difficulties. 
Loans  to  cooperative  credit  societies  were  more  common  a  decade 
ago  than  at  present,  aad  the  total  for  the  12  years  since  the  depart- 
ment was  founded  was,  in  1912,  only  $89,018.  These  various  inci- 
dental loan  arrangements  of  the  department,  now  administered  by 
various  bureaus,  would,  under  the  projected  rural  credits  branch,  he 
^harmonized  and  coordinated. 

LAND  CREDrrS,  PUBCHASE,  AND  MOBTOAGE. 

Probably  the  most  salient  feature  of  the  rural  credit  situation  in 
Ireland  is  the  extent  to  which  the  problem  of  financing  farmers  in  the 
acquirement  of  freehold  lands  has  been  successfully  solved  by  the 
estates  commissioners.     The  committee  states: 

The  important  branch  of  rural  credit  which  concerns  itself  with  advances  to  agri- 
culturists for  the  purchase  of  land  could  be  almost  entirely  eliminated  from  our  con- 
sideration, thus  strikingly  differentiating  this  country  from  others  where  this  difficult 
and  Tundamental  question  necessarily  occupies  a  prominent  place. 

This  applies  directly  to  the  United  States;  and  it  may  be  said  that 
the  farm-loan  problem  most  acutely  pressing  in  our  own  country  at 
the  present  time  has  been  solved  in  Ireland  as  an  incident  of  the 
important  political  and  economic  alterations  which  constitute  the 
island's  recent  history.  In  fiscal  1913  the  expenditures  for  the 
improvement  of  estates  and  land  of  reinstated  tenaats  amounted  to 
$122,874  in  free  OTants  and  $185,282  in  advances  repayable  with 
annuity,  and  nearly  one-half  of  this  was  for  drainage,  fencing,  seed, 
and  implement  purchase,  etc.  It  should  be  said,  too,  that  the 
fidelity  and  punctuality  with  which  repayments  have  been  made  by 
tenant  purchasers  on  loans  granted  to  them  by  the  estates  commis- 
sioners are  held  to  be  evidence  of  a  trustworthiness  which  may  be 
taken  into  account  in  the  building  up  of  cooperative  credit  societies. 

A  less  favorable  situation  exists  as  to  the  frequency  and  increase 
of  long-term  land-mortgage  loans  in  Ireland,  which  are  remarked  by 
the  committee  with  apprehension.  The  annual  increase  alone  of 
mortgage  indebtedness  on  Irish  farm  lands  is  estimated  at  approxi- 
mately $5,000,000.  There  abo  prevails  the  so-called  judgment 
mortgage,  under  which  a  lender  extends  credit  to  a  farmer  ana  later 
obtains  judgment  against  his  land,  the  whole  proceeding  being  in 
collusion  with  the  borrower.  This  is  resorted  to  in  cases  where  the 
farmer  has  already  reached  the  statutory  limit  in  mortgaging  his 
land.  Since  a  good  proportion  of  Irish  farmers  are  now  for  the  first 
time  holding  their  own  lands,  or  in  a  fair  way  to  hold  them,  there  is 
^ave  need  lor  yarding  them  against  undue  addiction  to  the  prac- 
tice of  mortgagmg  While  the  committee  recognizes  the  benefits 
which  the  Landscnaften  type  of  banks  have  worked  on  the  Conti- 
nent of  Europe,  it  believes  that  without  elaborate  reform  in  the 
direction  of  compulsory  land-title  registration  such  banks  could  not 
be  successful  in  Ireland. 

COOPEBAXrVE    BANKS    HURT    BY    UNUMITBD    UABILIFY 

In  taking  up  the  history  of  the  cooperative  credit-society  move- 
ment in  Ireland  the  committee  are  able  to  report  only  a  qualified 
success.    The  first  rural  cooperative  bank  in  Ireland  was  founded  at 
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Doneraile,  county  Cork,  in  this  consular  district,  in  Februarr,  1895, 
under  the  auspices  of  the  Irish  Agricultural  Organization  Society. 
By  1899  there  had  been  organizea  no  less  than  61  rural  banking 
societies,  with  a  capital  of  $25,000,  of  which  one-third  had  been 
advanced  by  the  congested  districts  board.  In  1905  the  number 
was  232,  with  a  membership  of  13,035  and  capital  of  $187,010,  of 
which  well  over  one-third  was  from  governmental  sources.  The 
nominal  number  has  since  increased  to  236,  with  a  membership  of 
19,505  and  a  capital  of  $275^20,  of  which  less  than  one-fourth  was 
from  governmental  loans.  The  number  of  societies  on  the  books 
of  the  registrar  of  Friendly  Societies  has,  in  fact^  increased  to  308, 
but  the  committee  reports  that  the  number  of  active  unions  is  really 
but  176,  so  that  there  has  been  a  decided  decline  in  recent  years. 
Many  societies  have  virtually  j^one  out  of  existence,  and  the  pres- 
ence of  their  defunct  organizations  in  their  communities  is  a  daunt- 
ing influence  against  further  spread  of  cooperative  credit.  Of  103 
societies  inspected  in  1910  by  tne  department  of  agriculture  only  22 
were  returned  as  ''good,"  while  36  were  *'fair"  and  45  **unsatia- 
factory."  The  total  loans  granted  by  cooperative  rural  unions  in 
Ireland  since  the  inception  of  the  movement  are  approximately 
$2,500,000,  and  the  recent  annual  average  $275,000.  ^ '^Contrasted, 
however,  with  the  credit  needs  of  the  large  boay  of  small  farmers 
and  agricultural  laborers  throughout  the  country,  the  present  s<x>pe 
of  the  cooperative  credit  movement,  after  20  years  of  organization, 
is  extremely  limited." 

These  credit  union  or  bankinyg  societies  have  been  organized  under 
the  friendly  societies  act,  which,  it  may  be  said,  incidentally,  is 
thought  by  the  committee  to  reauire  radical  amenoment  in  view  of 
the  fact  that  it  was  framed  long  before  cooperative  rural  banks  were 
introduced.  They  are  operated  on  the  re^ar  Raiffeisen  system, 
especially  as  relates  to  tne  unlimited  liabihty  of  all  members.  As 
the  deposits  and  the  governmental  loans  have  not  together  sufficed 
for  capital  the  societies  have  established  an  arrangement  with  com- 
mercial banks  imder  which  the  latter  customarily  furnish  credit  in 
the  form  of  overdraft  at  a  static  rate  of  4  per  cent  independently  of 
money-market  fluctuations.  This  accommodation  is  in  reality  accorded 
upon  the  individual  security  of  a  few  of  the  substantial  members  of 
the  cooperative  society;  and  if  there  were  failures  these  members 
would  be  forced  to  make  good,  later  seeking  a  probably  impossible 
reimbursement  from  their  colleagues  under  the  unlimited  liability 
principle.  In  other  words,  unlimited  liability  is  said  in  practice 
to  mean  unlimited  Uabili^  of  the  more  prosperous  members  of  the 
credit  union.  The  bank  facilities  are  not  induced  by  the  unlimited 
liability  of  all  the  members  of  the  society  but  by  the  character  and 
status  of  the  few  members  who  negotiate  the  overdrafts;  and  an 
abandonment  of  such  liability  would  not  curtail  loans  from  com- 
mercial banks.  The  unlimited  liability  requirement,  on  the  other 
hand,  has  deterred  many  capable  and  cautious  farmers  from  active 
participation  in  the  cooperative  credit  movement;  although  fro- 
|[uently  these  men  have  recognized  the  possibilities  of  the  societies 
or*^ood  by  loaning  deposits  to  them  or  oy  guaranteeing  loans  to  a 
specified  limited  extent 

Differing  from  Raiffeisen,  the  committee  regards  the  nature  of 
members'  liability  as  a  matter  of  expediency  and  not  of  principle, 
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and  for  the  reasons  above  indicated  recommends  the  promotion  of 
limited  liability  societies  somewhat  upon  the  order  of  the  Schultze- 
Delitzsch  banks.  While  resting  on  nonsordid  impulses  fidly  as  much 
as  the  patemiJistic  Rajffeisen  societies,  these  umons  would  be  more 
apt  to  evoke  the  participation  of  well-to-do  farmers.  In  order  to 
maintain  the  friendly  spirit  of  the  present  type  of  society,  these  new 
banks  would  encourage  members  to  take  out  share  capital,  and  thus 
incur  liability  so  far  as  possible  in  proportion  to  their  means.  By 
holding  10  snares  of  $5  each,  while  his  neighbor  holds  but  three  or 
four,  me  prosperous  farmer  would  shoulder  his  fair  share  of  the 
responsibihty.  The  German  practice  of  enforcing  this  proportionate 
purchase  of  share  capital  is  felt  to  be  unsuited  to  the  Qdsh  tempera- 
ment, a  conclusion  which  might  doubtless  apply  also  in  the  case  of 
the  American  temperament.  But  the  same  result  could  be  to  some 
extent  induced  by  providing  that  members  should  be  able  to  borrow 
only  to  tile  extent  of  the  face  value  of  the  shares  held  by  them. 
This  would  give  the  lai^er  farmers  an  interest  in  holding  sufficient 
shares  so  as  to  enable  mem  to  secure  large  loans.  The  democratic 
character  of  the  oi^anization  would  be  protected  by  the  provision 
that,  irrespective  of  share  holdings,  each  member  should  nave  but 
one  vote. 

DBPOSrrS  SHOULD  BALANOB  LOANS. 

Spedal  attention  was  given  to  the  thrift  side  of  the  cooperative 
creoit  movement,  and  in  this  respect  it  is  reported  that  tne  Irish 
societies  have  not  been  highly  effective.  The  deposits  of  members 
have  risen  from  $61,853  in  1905  to  $148,273  in  1912;  but  this  latter 
figure  is  for  but  110  societies  out  of  308,  showing,  in  the  committee's 
opinion,  that  many  societies  fail  wholly  in  attempts  to  attract 
deposits.  Of  the  total  deposits  in  1911  over  one-hall  were  held  by 
but  14  societies.  The  secrecy  and  security  offered  by  postal  and 
other  savings  banks  have  deflected  deposits  from  local  publicly  man- 
aged cooperative  societies;  and  the  ease  with  which  managements 
have  been  able  to  secure  funds  from  joint-stock  banks  by  overdraft, 
or  from  governmental  bodies,  has  reUeved  them  from  ur^ng  members 
to  make  deposits  and  from  developing  thrift.  It  is  behoved  that  by 
bringing  the  societies  under  the  supervision  of  the  Department  of 
Agriculture  they  will  take  on  an  aspect  of  reliabilitv  such  as  to  com- 
pete with  the  postal  banks,  especially  as  they  will  pav  3^  per  cent 
mterest  instead  of  the  2^  per  cent  offered  by  the  postal  banks.  The 
committee  deplores  the  injury  done  to  Ireland  oy  the  transfer  of 
$75,000,000  01  the  savings  of  her  population  to  England  for  invest- 
ment in  Grovernment  securities  under  the  postal-bank  system,  and 
hopes  to  draw  back  some  of  this  capital  into  rural  cooperative  societies 
to  be  used  for  the  agricultural  development  of  Ireland.  With  regard 
to  overdraft  credit  as  freeing  the  societies  from  seeking  deposits,  it  is 
hoped  that  the  rate  of  3^  per  cent  paid  for  the  latter  as  contrasted 
with  4  per  cent  paid  for  the  former  will  encourage  managements  to 
obtain  as  much  capital  at  the  lower  cost  as  possible.  The  gradual 
withdrawal  of  all  governmental  advances  to  credit  societies,  which  is 
urged,  will  also  stimulate  efforts  to  secure  deposits  from  members. 

While  State  loans  have  been  repaid  in  all  but  three  cases  during 
the  past  13  years,  aggregating  but  $735,  legal  action  has  been  neo- 
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essary  in  the  case  of  29  societies  out  of  12 1,  while  pressure  has  beea 
brou^t  to  bear  in  43  others.  The  according  of  State  loans  tends  to 
demoraUze  societies  and  discourage  thrift,  as  these  loans  are  too 
often  regarded  in  the  Ught  of  permanent  grants.  In  future  it  is  sug- 
gested that  they  be  confined  to  very  rare  instances  where  the  remote- 
ness and  poverty  of  the  district  excuse  them. 

In  contrast  with  the  niunerous  societies  which  have  few  deposits 
are  the  rare  wealthy  associations  which  enjoy  a  surj^us  of  deposits, 
and  are  forced  to  loan  them  out  in  commerce  to  secure  returns;  ana 
this  condition  Ukewise  is  not  approved.  It  is  concluded  that  the 
deposits  on  the  one  hand  and  tne  loans  to  member  farmers  on  the 
other  should  approximately  balance;  with  recourse  at  odd  times  to 
joint-stock  banks  for  temporary  overdraft  when  deposits  fail  or  for 
the  safekeeping  of  fimds  when  there  is  a  U'ansitory  surplus  of  de- 

J»osits.  At  present  the  societies  are  not  permitted  to  oank  their 
unds  elsewhere  than  with  the  Bank  of  Ireland,  but  it  is  su^ested 
that  thev  be  by  legislation  authorized  to  utilize  anv  stablb  and 
solvent  banking  institution.  When  each  society  takes  pains  to 
bring  about  a  normal  balancing  of  depodts  and  loans  there  should 
be  no  necessity  for  a  central  cooperative  bank;  and  therefore  tite 
establishment  of  such  an  institution  is  neither  imminently  requisite 
nor  desirable. 

TRADING   POWERS — ^RENEWAL  OP  LOANS. 

The  pcormitting  of  credit  societies  to  assume  general  trading  powers 
is  also  discountenanced.  This  practice  has  Men  advocated  on  the 
ground  of  swelling  profits,  so  that  secretaries  can  be  paid  more  gen- 
erouslv,  and  also  because  in  many  communities  it  is  impossible  to 
assemble  two  separate  sets  of  competent  officials,  so  tnat  in  the 
absence  of  a  union  of  {>owers  and  purposes  either  the  credit  societv 
or  the  general  cooperative  society  can  not  be  founded.  It  is  found, 
however,  that  the  Qualifications  for  a  successful  secretary  for  one 
society  would  often  be  widely  divergait  from  tho&e  for  the  other,  so 
that  to  insist  upon  union  would  really  complicate  the  already  aefi- 
cate  task  of  finding  proper  secretarial  timber.  The  profits  of  the 
society,  instead  of  rising,  might  freauently  be  diminished  or  extin- 
guished, and  it  seems  probable  that  oy  the  alterations  now  contem- 
Elated  in  the  conducting  of  the  purely  credit  societies  the  latter  will 
ave  sufficient  profits  to  pay  secretaries  as  heavily  as  is  advisable. 
Moreover,  depositors  would  be  prone  to  lend  less  reliance  to  organi- 
zations which  mix  in  general  commerce.  * 
A  phase  of  rural  cr^its  not  falling  directly  within  the  scope  of  the 
cooperative  movement,  but  which  nevertheless  the  committee  be- 
lieves worthy  of  sympathetic  attention,  is  the  fijiancing  of  cottage 
industries,  small  rural  manufactures,  and  the  like.  Numerous  sudi 
industries  are  found  to  exist  in  Ireland,  which  might  well  be  expanded 
if  better  credit  were  available.  Woolens,  laces,  homespun,  and  sou- 
venirs would  find  ready  sale  in  larger  quantities  than  at  present,  but 
for  various  reasons  the  banks  appear  unwilling  to  lend  money  upon 
the  security  of  machinery.  It  is  stated  that  many  woolen  mills  in 
the  south  of  Ireland  have  gone  out  of  existence  in  recent  years  be- 
cause they  could  not  get  credit  to  buy  or  repair  equipment.  It  is 
recommended  that  the  Department  of  Agriculture  be  empowered  to 
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iiiTesti^ate  parlicTilar  industries  and  to  pr^>ftre  information  upon 
which  banks  mij^ht  be  induced  to  extend  greater  loan  accommodar 
tion.  Hie  development  of  cottage  industries  in  Ireland  might  eadij 
off«  a  market  for  American  machinery,  if  sudi  deyelopment  takes 
place. 

The  practice  of  renewing  loans,  so  that  borrowers  become  chronic 
debtors,  is  a  fault  of  many  credit^society  managers.  It  is  found 
hard  to  refuse  extensions  to  neighbors  of  the  committees  of  mam^e- 
ment,  and  the  inclusion  of  sufficient  territory  so  that  no  sin^  bor- 
rower would  live  in  close  vicinity  to  a  majority  of  the  conmiittee  may 
prove  the  only  ranedy.  It  is  ako  urged  that  numagraoients  maintain 
greater  secrecy  and  keep  their  records  in  a  manner  more  calculated 
to  inspire  respect  upon  the  part  of  member  borrowers.  An  interval 
of  a  month  betweai  the  repayment  of  one  loan  and  the  issuance  of 
another  to  the  same  party  might  well  be  insisted  upon.  Tlie  present 
term  limit  of  <me  year  is  approved;  althoudi  in  rare  cases  where 
installment  payment  is  proviaed  there  might  oe  extension  to  a  maxi- 
mum of  throe  years.  Shortness  of  term  should  in  general  be  kept 
constantly  in  mind  as  a  desideratum  in  contrast  to  the  two,  three, 
and  even  five  year  loans  connnon  upon  the  Continent.  The  size  oi 
loans  should  not  exceed  the  present  $250  limit,  the  average  interest 
rate  charged  to  borrowers  should  be  6i  per  cent,  and  the  method  of 
extending  funds  should  b^  by  the  society's  check  upon  the  joint- 
stock  bai^  where  it  has  its  current  account. 

TECHNIQUB  OF  AT7DITIKQ  AND  HANAQEMENT. 

The  system  of  annual  returns  to  the  registrar  of  Friendly  Societies 
has  been  very  laxly  carried  out.  New  forms  should  be  issued,  and 
defunct  societies  should  be  stricken  from  the  registrar's  boobs  and  be 
officially  declared  nonexistent.  The  custody  and  care  of  the  records 
and  cash  of  each  society  should  be  better  manf^d,  and  as  Uttle  cash 
as  possible  kept  on  hand.  The  secretaries  should  be  chosen  with  the 
utmost  care,  as  upon  their  character  and  abihties  largely  rests  the 
success  or  faolure  of  the  societies.  If  a  man  well  qualified  can  not  be 
found  the  organization  should  not  be  attempted.  This  latter  counsel 
is  illustrative  of  the  awareness  manifested  tnroughout  the  report  that 
the  cooperative  credit  movement  is  not  a  mere  matter  of  proper  legal 
or  commercial  mechanism  but  is  a  social  or  humanitarian  effort. 
The  remuneration  of  the  secretary  should  not  be  wholly  nominal, 
but  neither  should  it  amount  to  a  salary;  $50  or  $60  per  annum  is 
suggested.  The  local  council  of  control,  which  in  Germany  keeps 
check  upon  the  conduct  of  the  societies'  affairs,  is  not  practicable  m 
Ireland,  as  frequently  there  is  not  material  in  the  district  from  which 
to  form  a  council  that  could  maintain  itself  in  its  functions.  For 
general  advice  and  expert  aid  the  itinerant  instructors  of  the  depart- 
ment of  agricultiu*e  should  be  utilized,  as  they  at  present  are  in  Qer- 
many,  and  under  the  projected  new  regime  these  instructors  would 
also  De  expected  to  act  as  organizers  and  apostles  of  the  movement. 

The  auditing  of  the  accounts  of  the  societies  has  heretofore  been 
done  at  the  Dublin  offices  of  the  Irish  Agricultural  Org:anization 
Society;  and  while  it  has  been  as  efficient  as  is  possible  K>y  corre- 
spondence, it  should  now  be  superseded  by  on-the-spot  auditing  by 
a  public  auditor.    A  more  trenchant  auditing  system  would  stir  the 
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societies  to  better  methods  and  would  thus  aid  their  prestige  and 
prosperity.  The  friendly  societies  act  permits  societies  to  elect  an 
auditing  oy  two  outside  parties  chosen  by  the  management.  Tins 
permission  should  be  extmguished,  and  only  the  services  of  pubUc 
auditors  be  allowed.  The  auditing  should  not  be  done  by  the  State 
directly,  but  the  Government  might  occasionally  defray  part  of  the 
expense  of  audit  for  poorer  societies,  thus  having  some  slight  super- 
vision of  the  operations  of  these. 

In  conclusion  may  be  cited  the  committee's  reiterated  pronoimcc- 
ment  that  there  exists  in  Ireland  an  ample  field  for  the  operations  not 
only  of  the  present  cooperative  credit  banks  in  rural  communities  but 
also  for  many  new  credit  imions  imder  the  proposed  branch  of  the 
department  of  agriculture.  The  dissent  of  those  members  who  b^ 
lievd  that  rural  borrowing  should  have  no  further  encouragement,  or 
who  feel  that  the  Government  ought  not  properly  to  undertake  an 
essentially  inspirational  service,  has  already  been  noted. 

CoBK,  Ibeland,  June  £9, 1914* 
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Mb.  President,  Gov.  Ralston,  and  Members  op  the  Indiana 

Bankers'  Association: 

As  you  are  bankers,  with  the  pubUc  as  your  customers,  and  I  am 
CSomptroller  of  the  Currency,  with  you  as  my  customers  and  bosses, 
it  is  mevitable  that  an^  talk  between  us  shall  be  of  banking,  currency, 
finance,  and  allied  subjects.  We  are  associated  mysteries.  As  ail  of 
you  know,  the  conception  of  the  average  citizen  regarding  your  func- 
tions, powers,  and  duties  is  very  vague;  and  as  to  wnat  I  am  supposed 
to  be  and  to  do  officially,  the  ideas  of  some  of  our  statesmen  are  dim. 

Your  distinguished  fellow  citizen,  the  second  officer  of  the  Republic, 
to  whom  I  am  largely  indebted  for  the  honor  and  very  great  pleasure 
of  being  here,  saia  that  in  accepting  the  Vice  Presidency  he  sentenced 
himself  to  four  years  of  silence.  With  the  American  people  generally 
I  am  glad  his  buoyant  spirit  and  bubbling  thought  force  Imn  occasion- 
ally to  issue  himself  a  parole  and  let  us  hear  from  him,  for  always 
wten  he  does  talk  for  publication  he  talks  wisely,  strongly,  incisively, 
and  with  a  delightful  flavor  of  the  American  and  Indiana  humor  that 
is  effective  because  it  is  common  experience  put  into  words  and  com- 
mon sense  expressed  pithily  and  shrewdly.  As  his  office  imposes  a 
certain  amount,  at  least,  of  silence,  mine  means  protracted  periods  of 
obscurity.  I  am  the  trouble  wagon  called  out  for  emergencies,  a  force 
I  hope  sometimes  felt,  but  rarely  seen  and  yet  more  rarely  heard, 
except  now  and  then  at  some  quiet,  friendly  gathering  like  this.  It 
was  out  a  few  days  ago  that  a  relative  of  mine  from  a  New  England 
State,  being  in  Washmgton,  called  up  the  Treasurv  Department  by 
telephone  to  inquire  if  I  worked  there,  or  if  not,  if  they  Imew  where  I 
did  work. 

Among  ourselves  as  mysteries  talking  together,  we  will  discuss 
some  special  phas^  and  aspects  of  bankmg,  cxirrency,  and  business, 
and  especiaDv  their  relations  to  present  conditions  in  the  world — 
the  unpreceaented  situation  and  dangers,  tremendous  responsibil- 
ities— even  more  tremendous  opportumties  and  promises  before  us. 

Before  beginning  on  the  broader  and  more  general  lines,  I  ask  to 
be  allowed  to  say  a  few  words  of  local  apphcation.  I  am  a  Vir- 
ginian. You  may  not  suspect  it,  but  it  may  as  well  be  confessed 
that  we  Virginians  are  a  vain  people.  We  like  to  boast™there  is 
no  use  denying  it — of  the  men  and  women  our  State  has  given  the 
country  and  tne  world,  and  we  delight  when  we  can  claim  some 
ownership  in,  and  kinship  with,  all  the  successes  that  develop.  If 
we  can  not  exactly  prove  that  they  are  products  of  our  sou  and 
air  and  water — and  some  other  elements  or  life  we  have  been  in  the 
habit  of  furnishing,  such  as  mint  and  its  natural  allies  and  com- 
panions, but  from  which  recent  events  threaten  separation — we 
glory  in  assertions  that  any  large  success  is  of  our  blood  and  stock 
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and  breed.  Therefore  we  are  happy  to  consider  Indiana  as  one  of 
Virginia's  daughters  and  one  of  the  favored  and  most  beautiful  of 
them  all,  just  now  approaching  the  perfection  of  her  glory  and 
growth,  although  two  years  hence  she  will  attain  the  respectable 
age  of  one  himdred  years  as  a  State.  We  are  not  content  with 
exulting  in  the  President  as  a  son,  but  insist  on  having  it  known 
that  although  Indiana  actually  bred  and  reared  and  presented  the 
Vice  President  and  a  very  distinguished  and  honored  Senator,  both 
aregrandsons  of  Virginia. 

This  is  not  a  political  address  intended  to  reproach  or  exalt  any 
party,  but  all  of  us,  of  all  parties,  realize  now  that  wretched  mistakes 
were  made  when  the  judgment  of  the  country  was  disturbed  40  years 
ago,  in  the  processes  of  reconstruction,  by  natural  but  bitter  and 
dangerous  sectional  feeling.  No  southern  man  or  Virginian  who 
lived  in  that  time  can  forget,  or  should  forget,  that  in  our  misery 
and  fear,  when  the  foundations  of  our  civilization  were  threatened 
and  when  thick  clouds  obscured  our  hopes,  Indiana  was  one  of  the 
Northern  States  to  which  we  looked  with  confidence  for  help,  whose 
powerful  hand  we  felt  was  friendly  while  so  many  other  hands  were 
lifted  to  smite  us.    That  time  is  buried  and  gone;  but  the  duty  gladly 

{)erformed  of  forgetting  old  animosities  does  not  carry  with  it  forget- 
ulness  of  old  friendships  and  affections,  and  gratitude  for  comfort 
and  aid,  given  when  both  were  sorely  needed.  We  like  to  think  that 
much  of  the  conservatism  and  solidity  and  directness  and  force  of 
thought  that  have  guided  your  people  are  attributable  to  your  Vir- 
ginia lineage.  We  are  very  proud  of  this  daughter  of  ours  and  of  her 
many  achievements,  of  her  material  greatness  and  iitellectual  activ- 
ities. Perhaps  one  of  your  most  remarkable  feats  is  your  bestowal 
upon  a  homely  and  derisive  word  like  ''Hoosier,"  of  dignity  and 
beauty — a  name  fastened  on  you  by  some  ancient  and  buried  enemy. 
By  sheer  power  of  merit,  of  fiine  and  rich  thought,  exquisite  imagina- 
tion, and  noble  workmanship,  your  men  and  women  have  added  great 
contributions  to  English  literature,  destined  to  live;  have  won  for  the 
State  a  high  place  in  the  love  and  respect  of  the  reading  people  of  this 
generation  and  of  generations  to  come;  have  taught  the  world  that 
the  word  "Hoosier,  connected  with  verse  or  story  or  essay,  is  almost 
a  guarantee  of  excellence,  of  sweet  or  stirring  appeal  to  its  interest, 
its  sensibilities,  and  appreciation. 

Now  having  gratified  my  own  vanity  as  a  Virginian  with  a  well 
deserved  and  utterly  inadequate  tribute  to  your  virtues  and  excel- 
lencies, I  shall  hope  to  detain  your  attention  with  some  compressed 
thought  on  a  vast  and  ever  widening  subject. 

Nowhere  in  the  history  of  the  world  is  there  a  record  of  such  a  sit- 
uation as  that  of  which  we  here  in  this  room  to-day  are  a  living  and 
potent  part.  Never  before  has  any  country  been  in  the  position 
m  which  our  country  is.  Tlie  possibiUties  before  us,  pressing  upon 
us  ready  for  our  thought,  work,  and  faith  to  make  them  reaUties, 
are  of  immensity  and  grandeur  almost  beyond  human  conception. 

Never  before  since  civiUzation  took  shape  and  so(5iety  began  to 
order  itself  have  the  banking  interests  and  directors  of  finance  and 
commerce  of  any  country  had  such  power  to  do  wonderful  work  of 
patriotic  and  broad,  permanent  construction,  or  to  allow  confusion 
and  failure  or  force  ruin,  as  is  in  your  hands  and  the  hands  of  your 
fellow  bankers  of  America. 
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This  Republic  is  the  Mount  Ararat  of  a  umverse  oyerwhelmed  by 
a  deluge  oi  blood,  of  confusioii  and  raging  strife,  of  wild  desolation. 
This  is  the  one  sure,  established  place  where  hope  is  springing, 
instead  of  being  destroyed.  Everywhere  else  the  hioeous  harvests  oi 
death  are  being  gathered  by  day  and  by  night;  here  we  are  gamer- 
inethe  har^este  of  peace  and  life  and  freedom. 

We  may  pause  a  moment  to  recall  that  to  the  thinkers  of  bygone 
i^es  the  one  assurance  of  stability  was  centralized,  concentrated, 
absolute  power  in  the  keeping  of  one  strong  man.  To  them  self- 
government  by  the  people  meant  chaos.  To-day  the  solitary^  stable, 
unshaken,  ana  undisturbed  part  of  the  earth  to  which  humamty  may 
turn  its  eyes  and  its  thought  is  that  governed  by  a  hundred  million 
free  individual  rulers;  and  the  centers  of  the  horror  and  storm  are 
where  hereditary  absolutism  is  accepted  as  the  safest  and  the  ideal 
government. 

Surely  the  majestic  dream  the  dreamers  dreamt  of  a  powerful  people 
ruling  and  regulating  themselves  is  vindicated.  Surely  the  higher, 
wider,  sweeter  dream  of  such  a  people  leading  and  lifting  up  all  the 
nations,  by  methods  gentle  but  irresistible,  causine  tyrannies  to  van- 
ish, banishing  war,  righting  wrongs  and  sending  where  the  four  cardi- 
ng points  of  the  compass  du*ect  the  conquering  inspirations  of  Uberty 
and  love,  is  nearer  to  realization  than  ever  before.  Considering  our 
daily  lives  and  our  contact  with  the  small  and  ignoble,  the  base  and 
petty  things  of  human  nature  and  of  our  local  and  State  and  general 
politics,  the  most  hopeful  of  us  sometimes  are  tempted  to  discourage- 
ment and  to  the  thought  that  we  have  failed;  that  the  old  dreams  of 
the  fathers  and  builoers  and  prophets  never  can  come  true.  That 
thought  is  a  treason  of  the  moment,  bom  of  weakness  and  weariness 
and  the  political  disappointments  that  come  to  all  of  us.  It  is  treason 
to  the  time,  to  the  facts,  to  the  crowding  events  of  this  pr^nant 
stirring  period,  to  ourselves,  our  fathers,  and  our  children.  Such 
thoughts,  I  say,  are  treason  to  the  flag  and  the  traditions,  the  lessons, 
and  the  deatluess  and  hallowed  purposes  it  represents  on  every  sea 
and  beneath  all  the  variant  skies.  They  are  treason  to  the  deathless 
and  God~created  principle  of  the  Republic,  of  free  and  representative 
self-government;  treason  to  ancient  aspirations  and  present  duties 
and  new  and  assured  hopes. 

It  is  the  task  of  us  practical,  money-handling,  plain  men,  trained 
to  definite  action  and  the  handling  of  affairs,  to  Duild  to  strong  actu- 
alities the  visions  of  the  best  and  boldest  of  mankind.  We  must 
work  and  toil  with  real  things.  The  Government,  the  bankers,  and 
the  financial  leaders,  the  thinkers,  the  men  active  in  politics,  and  the 
masses  of  the  people  must  unite  thought  and  effort  to  the  ends  de- 
sired by  all  ana  necessary  for  all.  The  idealist  with  his  hi§h  concep- 
tionS)  sometimes  apparently  misty  and  vague,  is  helpless  without  the 
practical  man,  accustomed  to  working  with  the  knowledge  that  two 
and  two  will  come  to  four,  and  that  no  proposition  will  find  lasting  favor 
unless  a  prospect  of  substantial  advantage,  benefit,  or  profit  of  some 
kind  can  be  demonstrated.  The  practical  man  without  ideals  and 
something  beyond  his  immediate  daily  concerns  becomes  a  sordid  and 
useless  machine.  All  of  us  Americans  are  here  together  on  this 
Mount  Ararat  of  ours,  established  for  us  and  by  us,  this  great  land  of 
peace  and  abundance  and  hope,  this  country  touching  on  each  side 
another  nation,  with  himdred  of  miles  of  frontier  lines  and  not  a  foot 
of  fortification  on  either  side. 
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We  must  work  to  give  as  well  as  to  take.  We  are,  as  regards  the 
fearful  wars  of  Europe,  put,  almost  without  act  or  will  of  our  own, 
in  the  position  of  a  benevolent  lago:  ''Now,  whether  he  kill  Cassio 
or  Cassio  him,  or  each  do  kill  the  other;  evenr  way  makes  m^  gftin." 

We  have  the  right  to  use  thriftily  what  fortune  or  the  folEes  or 
crimes  of  others  may  send  for  our  advantage,  but  we  have  the  plain 
duty  to  use  our  peculiar  conditions  and  the  strength  they  give  us  to 
try  to  make  the  world  and  the  human  race  happier  and  better.  As 
we  do  that,  the  reflex  action  and  results  must  make  our  own  nation 
happier,  better,  richer,  and  more  prosperous.  No  other  people  has 
been  permitted,  as  we  are  now,  to  offer  rescue  to  mankind;  to  be  the 
firm  foundation  for  the  rehabilitation  of  civilization  and  order;  to 
deserve  and  win  the  gratitude,  the  confidence,  and  the  affection  of 
every  nation,  of  every  tongue. 

Our  first  step  and  duty  nas  been,  and  is,  to  assure  our  own  safety, 
to  establish  our  own  strength,  to  care  for  our  own  people.  Through 
the  years  of  a  lon^  peace  we  have  been  interwoven  with  all  the  coun- 
tries by  commerciai  and  social  connections  and  ties,  by  association, 
by  mutual  interest  and  dependence.  For  us  the  rapidly  succeeding 
declarations  of  war  and  the  immediate  consequences  were  like  a 
sudden  and  violent  amputation.  Holdii^  steadily  to  the  maxim 
bequeathed  to  us  by  tne  farseeiujg  Washington,  we  had  avoided 
entangling  poUtical  alliances;  but  in  business  we  were  in  partner- 
ship with  au  the  countries  which  without  warning  began  to  tear  and 
destroy  each  other.  WTien  the  history  of  this  bewildering  and  fear- 
ful time  comes  to  be  written  in  the  tranquiUity  of  restored  peace  and 
reasoning  resumed,  one  of  the  most  wonderful  facts  will  be  the 
serenity  and  firmness  and  ready  resource  with  which  the  business 
and  the  Government  of  the  United  States  endured  the  shock  of 
severance  in  a  day  of  thousands  of  Ugaments  and  nerves  and  points 
of  contact  binding  us  to  the  old  countries.  Yet  we  had  tnrown 
before  us  a  multitude  of  unprecedented  problems  and  unexampled 
and  imforeseen  conditions.  Almost  automatically  as  a  man  throws 
up  his  arms  to  fend  his  face  when  he  sees  a  blow  coming,  the  great 
exchanges  were  closed.  That  was  a  simple,  we  might  say  instinctive 
and  defensive  measure,  but  it  was  heroic  and  effective. 

As  we  stood,  we  were  subject  to  drains  on  our  resources  and 
demands  on  our  credit  by  the  cables  imder  the  sea  and  the  wireless 
in  the  air,  through  the  heavens  above  and  the  waters  which  are 
under  the  earth;  and  along  the  surface  of  the  sea  we  could  send 
nothing  of  our  heaped-up  stores  of  actual  substance  to  bring  money 
or  crests.  Our  money  assets  were  assaulted  by  invisible  forces  of 
suction.  The  closing  of  the  exchanges  here  and  the  moratorium 
declared  in  Great  Britain  were  like  anesthetics  to  stop  nerve  action 
and  prevent  death  from  shock  and  strain.  The  results  so  far  have 
been  the  striking  contrast  of  no  panic  or  ruin  here  with  eight  declara- 
tions of  war  among  powerful  nations  within  a  week  and  paralysis  of 
all  international  traffic,  whereas  in  1893  dangers  in  no  way  com- 
parable to  those  we  have  recently  faced  brought  a  procession  of 
failures  and  bark  suspensions,  the  closing  down  of  mercantile  houses 
and  industries,  and  terrific  losses  extending  from  one  ocean  to  the 
other. 

Yet.  while  the  methods  used  were  prompt  and  heroic,  they  would 
have  done  harm  rather  than  good,  would  have  spread  demoralization 
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and  given  new  impetus  to  fast-spreading  fright  but  for  one  great, 
Bolemn,  beautiful  lact  underlying  everytmng  and  representing  the 
real  philosophy  and  stren^h  of  the  RepubUc.  That  fact  is  the  con- 
fidence of  tne  people  in  themselves  and  in  their  Government.  The 
American  people  naturaUy  are  fearless  in  the  presence  of  any  danger 
they  can  see  and  face  and  understand.  That  tearlessness  and  daunt- 
less courage,  not  to  be  alarmed  by  any  emergency,  proceeds  from 
their  confidence  in  themselves  and  in  their  own  power  and  honesty. 
When  they  know  they  are  in  direct  control  of  their  own  affairs 
through  their  Government,  that  their  interest  and  welfare  are  the 
first  thought  of  sagacious  and  chosen  rulers,  no  disaster  or  threat  can 
stampede  them. 

I  am  not  here  to  talk  poUtics  or  to  ask  approval  for  the  adminis- 
tration, but  I  think  all  oi  us  business  men,  RepubUcans,  Democrats, 
and  Progressives,  know  in  our  hearts  that  but  for  the  clearing  up  we 
have  had,  the  knowledge  the  RepubUc  has  been  given  of  the  limita- 
tions of  the  power  of  great  corporations,  financial  institutions,  and 
leaders,  and  the  conviction  that  this  Government  of  ours,  of  the 
people,  by  the  people,  and  for  the  people,  is  now  ready  and  able  to 
protect  us  from  unnecessary  or  artificially  created  stringencies,  we 
would  have  had  dismay  instead  of  assurance  and  frantic  anxiety  and 
demoralization  instead  of  quiet  optimism. 

It  is  not  out  of  place,  I  trust,  to  say  just  a  few  words  of  our  new 
banking  and  currency  law  which  will  go  mto  effect  in  a  few  days. 

The  Federal  reserve  act  is  not  a  measure  which  serves  only  banks 
and  their  customers,  but  it  is  destined,  I  firmly  beUeve,  to  exert 
a  powerful  influence  for  good  on  the  Uves  and  fortunes  of  all  classes 
of  our  population.  It  is  the  instrumentality  through  which  the 
American  people  will  be  freed  from  the  domination  of  a  financial 
oligarchy.  It  restores  to  the  channels  of  commerce  and  industry 
hundreds  of  millions  of  dollars  of  money  which  was  drawn  from  the 
sections  where  it  was  most  needed  to  lie  idle  in  the  vaults  of  the  big 
banks  in  two  or  three  cities,  or  else  be  loaned  by  those  banks  largely 
on  demand  loans  in  the  stock  market. 

It  provides  for  a  system  to  meet  completely  and  effectively  the 
requirements  of  expanding  or  contracting  business  according  to  the 
seasons  and  the  varying  conditions,  and  it  accomplishes  along  the 
most  natural  lines  the  mobilization  of  the  bank  reserves,  and  devises 
the  methods  by  which  they  can  be  most  safely  and  fairly  utilized. 

It  practically  removes  from  honestly  and  capably  managed  banks 
all  fears  of  runs  or  the  dread  of  suspension  or  failure  by  providing  the 
means  for  quickly  converting  into  currency  the  commercial  paper 
in  which  its  funds  mav  have  been  invested. 

By  the  system  of  clearings  which  the  bill  provides  for  it  is  esti- 
mated that  several  hundred  milUon  dollars  heretofore  kept  in  transit 
and  in  unavailable  b^ances  will  be  released  for  the  needs  of  business, 
while  the  delay  and  expense  of  making  collections  of  checks  will  both 
be  eliminated. 

It  opens  the  way  for  the  establishment  of  branches  of  our  national 
banks  in  foreign  countries  so  as  to  secure  for  this  country  a  larger 
share  of  the  world's  commerce.  It  removes  the  barrier  which  pre- 
vented the  national  banks  from  lending  on  real  estate  and  makes 
improved  real  estate  acceptable  as  a  basis  for  loans  under  conditions 
clearly  and  conservatively  defined  so  as  to  bring  into  active  com.- 
mercial  use  one  of  the  most  substantial  of  all  securities. 
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A  curious  and  unforeseen  ramification  of  the  blessings  of  the  new 
system  was  called  to  my  attention  the  other  day  when  one  of  the 
Goyemment's  most  important  health  officers  told  me  that  he  had 
hailed  with  the  deepest  satisfaction  the  passage  of  the  Federal 
reserye  act  ' 'because/'  said  he,  ''I  feel  that  in  its  operation  it  is 
going  to  contribute  largely  to  the  public  health."  As  I  was  a  litUe 
slow  in  seeing  the  connection,  he  explained  that  his  study  of  the 
measure  had  conyinced  him  of  its  supreme  and  far-reaching  yalue 
and-  that  he  beUeyed  it  would  effect  a  gentle  reyolution  ana  social 
reorganization  which  would  bring  about  a  stable  prosperity  in  which 
the  masses  of  the  people  would  share  more  equitably  and  more 
liberally  than  they  eyer  had  before;  that  their  scale  of  uying  would 
be  raised  and  that  they  would  be  in  a  position  to  giye  attention  to 
matters  of  health  and  hygiene  more  than  they  haye  been  able  to 
giye  under  the  exigencies  and  conditions  in  which  they  haye  liyed  in 
the  past.  That  is  incidental,  but  it  goes  to  confirm  the  teaching 
that  a  ^ood  and  wise  law  blesses  and  hdps,  as  a  bad  or  ill-considered 
or  outhyed  law  cramps  and  afflicts  the  people  who  must  Uye  under 
it  in  eyery  department  and  interest  of  their  liyes. 

I  shall  now  ask  your  indulgence  while  I  reyiew  briefly  a  few  recent 
leading  financial  eyents  of  these  historic  times. 

Although  this  country  had  shipped  abroad  between  May  1  and 
August  31,  1914,  in  payment  oi  securities  sold  here  for  foreign 
account  and  in  payment  of  debts  due  abroad,  including  balances 
due  by  importers,  more  than  a  hundred  and  sixteen  milhon  dollars 
of  gold,  the  outbreak  of  the  war  found  us  with  debts  falling  due  in 
European  countries  between  August  1  and  January  1,  1915,  amount- 
ing, as  far  as  can  be  estimated,  to  between  three  hundred  and  four 
hundred  million  dollars.  The  largest  portion  of  this  indebtedness 
due  by  any  one  borrower  was  represented  by  the  loans  placed  abroad 
of  the  city  of  New  York,  amounting  to  some  $82,000,000.  Had  tie 
world  been  left  at  peace  our  exports  of  cotton,  oi  food  products  and 
other  merchandise  between  August  1  and  January  1,  1915,  normally 
would  haye  amounted  to  more  than  one  thousand  million  dollars, 
or  enough  to  pay  off  the  floating  debt  to  Europe,  to  settle  for  all 
imports  during  tne  same  period,  and  show  a  handsome  balance  due 
ns.  But  when  the  1st  of  Aug;ust  came,  instead  of  launching  our 
fleets  of  merchantmen  laden  with  the  fruits  of  our  most  bountiful 
harvests  of  cotton,  wheat,  and  other  merchandise,  we  faced  the 
forbiddii^  clouds  of  war,  suddenly  gathered.  All  Europe  seemed 
to  rush  to  conyert  our  securities,  oflfering  as  they  did  better  hope 
than  any  other  for  realization  into  gold;  while  all  markets  were 
closed  against  what  we  had  to  sell.  It  was  necessary  for  us  to  sedi 
our  exchanges  against  our  bonds  and  shares,  as  Europe  had  closed 
hers  to  our  cotton,  wheat,  minerals,  and  manufactures.  By  this 
action  one  pressing  and  imminent  danger  was  met  and  ayertea. 

On  Saturday,  August  1,  following  the  dimiping  upon  the  market 
for  foreign  accoimt  of  an  ayalanche  of  bonds  and  shares  held  by  for- 
eigners, the  reserves  of  the  New  York  banks  fell  more  than  $40,000,000 
below  legal  requirements.  The  stock  exchange  had  been  closed,  but 
the  drain  upon  the  resources  of  the  New  York  banks  had  set  in  from- 
many  directions  and  there  was  alarm  and  cause  for  it.  Responding 
promptly  to  urgent  appeals,  the  Secretary  of  the  Treasury  went  oyer 
to  New  X  ork  Sunday  afternoon,  August  2,  and  held  a  conference  that 
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night  with  a  score  or  more  of  the  presidents  of  the  leading  banks  and 
trust  companies  of  the  metropolis.  He  heard  their  statements, 
analyzed  tne  situation  quickly,  saw  what  was  necessary  to  enable 
the  banks  to  meet  the  demands  upon  them  and  to  restore  confidence, 
which  had  been  so  racked  by  the  world-shakinff  events  of  the  week. 
Confidence  in  the  Government,  the  people,  and  tne  ultimate  resources 
of  the  coimtry  was  absolute,  but  tnere  was  need  to  meet  immediate 
and  urgent  emergency.  Knowing  that  confidence,  and  the  soiuld- 
ness  of  the  basis  for  it,  the  Secretaiy  announced  that  the  Govern- 
ment would  supply  the  New  York  banks  forthwith  with  as  much  as 
$100,000,000  01  additional  currency  if  it  should  be  needed.    Antici- 

Eating  the  situation  as  it  was  laid  before  him  at  that  conference,  he 
ad  that  Simday  morning,  before  leaving  Washington,  directed  the 
shipment  by  express  to  the  subtreasury  in  New  York,  for  the  New 
York  banks]!  of  $40,000,000,  and  the  Treasury  forces  and  the  express 
companies  at  that  moment  were  taxing  their  resources  in  hurrying 
the  execution  of  the  order. 

The  announcement  that  the  Treasury  had  arranged  to  give  the 
New  York  banks  a  hundred  million  of  currency  was  flashed  that 
night  over  the  wires  to  every  section  of  the  country,  along  with 
the  assurance  that  the  New  York  City  banks  were  prepared  to  honor 
all  requests  of  their  country  bank  correspondents  for  shipments  of 
currency  against  their  balances.  Therefore  there  was  no  suspension  of 
currency  payments,  or  premium  on  currency,  as  in  the  comparatively 
limited  stringencies  of  1893  and  1907. 

A  few  "weeks  later  leading  bankers  from  New  York  came  to 
Washington  to  ask  if  the  Government  would  lend  its  support  in 
enabling  New  York  City  to  raise  through  a  syndicate  of  bankers 
the  funds  necessary  to  provide  for  the  city's  loans  of  $82,000,000, 
just  maturing  abroad.  They  were  assured  by  the  Secretary  of  the 
Treasury  that  the  Government  would  cooperate  by  providing  the 
banks  with  a  further  amount  of  currency  and  would  accent  a  fair 
proportion  of  New  York  City's  new  notes  or  bonds  as  the  oasis  for 
such  currency,  in  order  to  help  the  bankers  carry  out  the  plan  for 
the  funding  of  the  city's  floatmg  indebtedness;  and  since  that  time 
the  Treasury  Department  has  actuaDy  furnished  to  the  New  York 
banks  $50,000,000  of  additional  currency,  making  the  total  amount 
accorded  to  the  banks  of  that  city  from  the  Treasury  since  August  1 
more  than  $140,000,000. 

Is  it  not  deeply  significant  and  enheartening,  as  indicative  of  a 
new  poUcy  on  the  part  of  our  Government  that  in  this  emergency 
the  administration  of  the  restorative  was  not,  as  in  the  past^  con- 
fined to  the  banks  in  New  York  City  ?  For  imder  the  direction  of 
Secretary  McAdoo  more  than  $160,000,000  of  currency  has  already, 
since  August  1,  with  impartial  hand,  been  distributed  to  the  national 
banks  in  every  section  of  the  coimtry  where  it  has  been  needed  from 
Boston  to  San  Francisco,  and  from  the  Great  Lakes  to  the  cities  on 
the  Gulf,  helping  to  dispel  and  neutralize  the  poisonous  fumes  of 
distrust,  alarm,  and  fear,  which  had  begun  to  manifest  themselves. 

In  its  efforts  to  provide  for  present  and  to  ^ard  against  further 
and  future  demands,  the  country  has  been  steering  a  cautious  course 
between  two  perils.  Money  enough  for  ordinary  and  extraordinary 
requirements  mcident  to  conditions  unprecedented,  and  not  only  to 
move  the  crops  but  to  hold  some  crops,  the  normal  demands  for 
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which  was  suspended,  was  urgently  needed.  Yet  such  inflation  of 
the  currency  as  might  threaten  our  gold  reserve  and  impair  our  pub- 
lic credit  and  the  value  of  our  money  would  be  suicide.  Self-preserva- 
tion demands  first  the  preservation  of  our  credit.  With  that  woimded 
we  would  be  unable  to  maintain  ourselves;  miserably  powerless  to 
help  others,  left  impotent  and  feeble  and  shamed,  while  opportunity 
turned  its  back  on  us.  If  we  allowed  the  currency  supply  to  become 
inadequate  for  our  requirements,  we  might  inflict  the  penalties  of 
confiscation  and  ruin  on  the  innocent  many  to  the  enrichment  of  the 
designing  and  remorseless  few. 

If  we  should  allow  inflation  of  the  currency  away  from  safe  and 
solid  bases  of  actual  and  irreproachable  value,  we  would  be  like  a  man 
drinking  himself  to  frenzy  and  torpor  while  his  honor  and  the  safety 
of  his  home  depended  on  his  steadiness  and  strength.  Therefore  we 
have  felt  and  tested  and  studied  and  have  striven  to  work  and  build 
swiftly  but  carefully;  to  act  promptly,  but  with  thoughtful  provision 
for  the  situation  as  it  is,  while  keeping  alert  eyes  on  the  possibiUties 
of  the  days  and  months  to  come. 

In  this  work  all  of  us  have  united.  It  is  deeply  gratifying  to  me 
to  be  able  to  certify  how  much  the  country  owes  of  its  growing  pros- 
pects and  increasing  stabiUty  to  the  genius,  skill,  and  generous,  pa- 
tient, broad  patriotism  of  its  bankers  in  all  sections.  Those  of  New 
York,  Chicago,  and  other  lage  cities  have  been  not  only  willing 
but  zealous  m  cooperation  and  with  sraluable  and  timely  service. 
Most  of  them  have  tendered  their  resources  and  their  services  to  help 
the  pubUc  interest.  But  the  people  of  all  grades  and  sections  have, 
as  a  general  rule,  done  what  they  could  to  forward  a  difficult  and  com- 
phcated  labor. 

The  administration  has  been  given  full  cause  to  feel  gratefully 
and  exultingly  that,  when  the  common  defense  and  the  general  wel- 
fare are  involved,  the  free  citizens  of  the  United  States  have  no  lines 
of  differences  in  politics,  in  sections,  in  social  grades,  or  the  distribu- 
tion of  the  favors  of  fortune.  The  people,  regardless  of  party,  have 
given  cordial  and  cheerful  sanction  to  every  movement  and  act 
approved  by  their  reason  as  being  for  the  good  of  the  Republic. 

The  work  of  adjustment  and  of  getting  the  machinery  of  business 
on  perfect  foundations  and  oiled  and  leveled  is  not  conrpleted:  but 
it  is  well  started  with  safe  and  efficient  methods.  We  ana  our 
business  machinery  will  be  required  to  work  not  only  for  ourselves 
but  for  the  world.  The  task  is  enormous,  but  it  is  in  conjunction 
necessarily,  in  protecting  our  own  stability  we  protect  the  world^s 
finance  and  conunerce.  in  conserving  the  interests  of  the  other 
nations  we  conserve  our  own  and  improve  the  opportunities  that 

Eractically  are  forced  upon  us.  Along  with  illimitable  responsi- 
iUties,  tne  prospect  of  illimitable  expansion  confronts  us.  Just 
now,  and  because  of  the  sudden  halting  of  our  dehvery  service  and 
closing  of  the  markets,  we  are  a  debtor  people.  We  are  taking  days 
of  grace  because  we  have  assets  with  which  to  pay  and  know  that 
they  will  be  needed  desperately  and  soon. 

Europe  is  beUeved  still  to  hold  several  biUions  of  our  securities. 

Exactly  what  amount  it  is  quite  impossible  to  determine  accurately. 

If  we  opened  the  stock  exchanges  and  allowed  tliis  indefinite  mass 

to  be  unloaded  on  us  with  the  frantic  purpose  to  get  our  gold  at  any 

cost,  no  one  can  quite  foretell  what  the  consequences  would  be. 


Digitized  by  VjOOQ  IC 


ON  MOUNT  ARARAT.  11 

There  are  onhr  three  methods  by  which  our  international  debts  can 
he  paid — by  shipments  of  gold  or  silver,  by  shipments  of  merchandise, 
or  oy  the  sales  abroad  of  securities.  If^  American  securities  ownea 
abroad  should  amount  to,  say,  $4,000,000,000,  and  all  holders 
should  offer  them  for  sale  and  demand  gold  for  them,  our  entire  gold 
supply  of  one  and  seven-eighths  biUion  dollars,  by  far  the  largest 

fold  holdings  of  any  nation  on  earth,  would  be  insumcient  to  pay  for 
alf  of  them;  therefore  it  is  preposterous  to  talk  of  taking  tnem  all 
back  at  once  and  settling  for  them  now  in  gold. 

It  is  equally  idle  to  talk  of  paying  for  them  by  the  sale  abroad  of 
other  securities;  therefore  it  is  evident  that  if  Europe  wants  to  send 
back  to  us  our  securities,  she  must  take  payment  in  merchandise,  in 
the  ejjuivalent  of  gold.  When  the  European  countries  bought  our 
securities,  they  did  not  pay  for  them  in  actual  gold;  they  paid  for 
them  in  merchandise,  and  should  take  merchandi^  in  pajrment  when 
they  sell  them  back. 

It  is  not  believed  that  the  American  securities  owned  abroad  as 
late  as  1883  amounted  to  as  much  as  $500,000,000,  probably  con- 
siderably less.  The  securities  at  this  time  owned  in  foreign  countries 
have  therefore  nearly  all  been  acquired  since  1883. 

Now,  from  1883  to  1914,  we  have  brought  in  from  foreign  countries 
only  $11,000,000  more  gold  than  we  have  sent  abroad;  therefore,  if 
Europe  has  accumulated  since  1883,  say,  three  and  a  half  billions  of 
American  secuiities,  it  is  evident  that  they  could  not  have  been  paid 
for  in  gold,  but  were  paid  for  in  trade  balances  and  merchandise. 

From  1883  to  1913  the  figures  show  that  the  total  value  of  mer- 
chandise and  silver  exported  from  this  country  exceeded  in  value 
the  merchandise  and  silver  imported  by  nearly  $10,000,000,000.  In 
other  words,  the  net  balance  of  trade  in  our  favor  for  the  past  30 
years  has  averaged  more  than  $300,000,000  per  year.  If  we  add  to 
this  the  sale  ana  shipment  to  Europe  of,  say,  an  average  of  a  hundred 
millions  of  securities  per  annum  for  the  past  30  years,  there  would 
be  a  total  apparent  balance  of  trade  in  our  favor  arising  from  the 
movements  of  gold,  merchandise,  and  securities  of  more  than 
$400,000,000  a  year,  which  vast  sum,  it  is  claimed,  has  been  offset 
and  consumed  principally  by  the  sums  we  have  had  to  pay  for  ocean 
freights  and  by  the  huge  sums  spent  aimually  by  tourists  abroad  and 
the  amounts  paid  for  interest  and  dividends  to  foreign  investors. 
From  these  figures  it  would  appear  that  it  has  taken  practically  our 
entire  trade  balance  and  the  proceeds  of  all  securities  sold  abroad 
during  this  period  to  recoup  tne  annual  expenditures  made  by  the 
two  to  three  hundred  thousand  American  tourists  in  Europe  to  pay 
the  carrying  charges  to  foreign  ships  for  the  transportation  of  Amen- 
cah  commerce  and  for  foreign  interest  and  di\'idends. 

My  study  of  the  problem  nas  led  me  to  the  conclusion  that  we  will 
not  nnd  it  difficult  to  adjust  ourselves  to  buy  back  in  the  course  of  a 
few  years — if  they  should  be  offered  to  us — and  pay  for,  all  the 
American  securities  that  Europe  has,  or  which  it  may  desire  to  sell. 
We  have  in  abundance  the  raw  material  for  the  food  and  the  clothing 
that  Europe,  Asia,  and  Africa  must  buy.  With  these  and  other 
products  needed  and  demanded  by  the  world,  we  can  cancel  our 
obligations  and  redeem  our  securities  at  fair  prices  to  their  holders 
instead  of  sacrifice  and  panic  prices. 
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In  the  eijght  years  following  our  Gvil  War  here,  notwithstandio^ 
the  havoc  it  made  in  the  South,  there  was  through  the  North  ana 
West,  as  we  all  know,  bewildering  growth,  development,  and  activity, 
until  they  went  too  fast  and  too  mr  and  the  development  and  business 
activity  culminated  and  collapsed  temporarily  in  the  disaster  of 
1873.  Jud^ng  bv  all  experiences  of  the  past  and  all  the  visible 
facts  and  sims  of  the  present,  a  time  of  j^wth  and  expansion,  of 
creation  and  extension  in  all  directions,  is  just  ahead  of  us.  The 
Panama  Canal  of  itself  promised  us  new  opportunities  which  dazzled 
foresight  and  made  prediction  lose  itself  in  an  infinitjr  of  possibilities. 
Now,  just  as  we  have  completed  this  new,  short  highway  of  com- 
merce from  one  side  of  the  globe  to  the  other,  we  are  confronted 
with  a  new  and  endless  universe  of  problems,  and  in  each  problem 
opportunity  to  bless  mankind  and  ourselves.  Strong  and  powerful, 
but  just  and  compassionate,  we  must  be  prepared  to  meet  the  rush 
of  people  fleeing  to  us  from  war  and  war  taxes  and  war  ruin;  the 
rusn  of  demand  for  bread  and  meat  and  clothing;  for  fuel  and 
building  materials;  the  rush  of  demand  for  money  for  restoration  and 
new  beginnings  where  war  will  leave  chaos  and  emptiness. 

Our  task  is  not  only  to  hold  ourselves  steady  and  secure,  but 
presently  to  help  feed  and  clothe  and  shelter  and  mxance  the  nations, 
Decause  we  are  the  one  sure,  solid,  established  place  of  peace  and  of 
production,  with  power  unimpaired.  We  must  look  not  only  to  our 
foundations,  but  to  indefinite  enlargement  and  elasticity  of  our  power 
and  facilitaties  for  doing  business. 

You  bankers,  you  of  Indiana^  and  of  all  the  other  States  of  our 
Heaven-rescued  and  maintained  land,  must  do  a  very  large  share  of 
thepreparation,  the  adjustment,  the  doing,  and  the  estiublishing. 

We  can  prove  ourselves  honest  and  kindly  debtors  and  merciful 
and  considerate  creditors.  We  will  soon  be  looked  up  to  as  the  store- 
house of  the  world.  Our  cotton  fields  alread^r  furmsh  two-thirds 
of  the  cotton  which  <5lothes  the  human  race,  while  from  our  harvest 
fields  is  already  being  shipped  the  grain  to  supply  bread  to  the 
miUions  of  Europe  who  have  now  become  dependent  upon  us  for  their 
food  supply.  By  the  ways  of  peace  and  tne  uses  oi  commerce,  we 
can  and  will  not  only  strengthen  our  influence  where  it  exists  already 
and  tighten  our  hold  on  those  with  whom  we  have  traded  and 
exchanged,  but  we  will  widen  our  sphere  of  operations  through  a 
great  part  of  this  great  western  hemisphere  and  send  our  flag  and 
our  agencies  where  they  are  strangers  now.  Our  conditions  for  doing 
all  of  this  great  work  are  better  than  ever  before  in  our  life  as  a 
country. 

We  are  correcting  the  tendency  toward  hi^e  consolidations,  to 
inordinate  individual  accumulations,  and  to  isolation,  and  the  bludg- 
eoning and  suppression  of  individual  enterprise  and  initiative.  We 
are  calling  back  and  restoring  the  dash  and  daring  and  restless  alacrity 
that  spring  from  free  and  fair  competition.  We  are  distributing  ambi- 
tion among  all  of  our  citizenship  by  restraining  the  facilities  for 
acquisition  by  small  and  select  minorities.  We  are  sweeping  away 
many  clouds  of  doubt  and  distrust,  the  more  dangerous  because  by 
imagination  and  ex^geration  they  are  magnified  and  given  shapes 
of  dread  portent.  We  are  breathing  a  cleaner  and  more  stimulating 
atmosphere. 
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I  believe,  and  those  of  you  who  do  not  asree  with  me  now  wiU,  I 
think,  share  my  faith  withm  a  year  or  two,  that  otir  new  banking  and 
currency  laws  give  us  noble  and  powerful  machinery  with  which  to 
change  dangers  to  blessings  and  enabling  us  to  deal  with  the  most 
rapimy  widening  demands  on  our  energy  and  resources. 

We  have  a  government  founded  on  broad,  farseeing,  sagacious 
thought,  on  thehighest  philosophy  and  noblest  purposes.  It  is  estab- 
lished on  the  love  and  confidence  of  a  free-bom  and  intelligent  people. 
Fast  as  we  have  gained  in  wealth  and  strength  we  have  gained  more 
and  faster  in  breadth,  in  spirit,  in  the  true  religion  that  recognizes 
human  brotherhood  and  our  obligations  to  each  other,  in  that  purest 
of  piety  that  teaches  service  as  our  highest  function  and  magnanimity 
and  justice  as  the  first  and  best  achievements  of  a  great  people. 

So  we  stand  among  the  turbid  surges  of  a  trouoled  and  stricken 
world  as  a  mountain  of  peace  and  rest  and  refuge,  or,  in  the  words 
of  the  Psalmist,  "as  the  shadow  of  a  great  rock  in  a  weary  land." 

We  will  be  the  gathering  place  for  the  renewal  and  distribution  of 
hope  and  purpose,  for  the  restoration  and  purification  of  a  civiliza- 
tion drowned  in  blood  and  wrecked  and  dismantled  by  furious  and 
reckless  passion. 

IVagic  and  pitiful  as  it  is,  we  may  find  gratification  and  hope  in 
the  constant  appeal  made  to  us  by  one  strong  people  or  another  on 
the  means  and  methods  iised  by  brave  men  of  aiflPerent  tongues  and 
birthplaces  in  deadly  strife  with  each  other.  God  forbid  from  us 
the  vanity  that  would  assmne  for  ourselves  superiority  over  any  of 
these,  our  brethren,  at  war.  May  God  and  our  memories  protect  us 
against  the  sin  and  arrogance  of  self-complacency  or  the  rharisee's 
thanksgiving  that  we  are  not  as  other  men.  We  need  not  look  back 
far  to  know  of  our  own  sins  and  weakness  and  follies,  blessed  and 
kept  and  led  as  we  have  been.  In  profound  gratitude  to  the  Power 
that  has  delivered  us  from  the  consequences  of  them,  and  in  deep 
humihty,  we  may  find  our  gratification  in  the  hope  that  the  dove 
of  peace,  once  sent  winging  over  the  deluge,  may  find  a  resting  place 
here,  and  carry  from  us  an  acceptable  olive  branch. 

We  do  not  mvite  such  opportunity,  but  we  would  welcome  it,  and 
all  of  us — I  am  speaking  only  for  and  to  representatives  of  the  con- 
servative and  thinking  people  of  our  country — ^would  unite  io  the 
ambition  that  we  might  be  the  means  of  helping  not  only  toward 

Eermanent  peace  in  the  world  but  toward  actual  justice  and  the 
etterment  of  mankind.  We  can  afford  to  speak  for  peace,  because 
we  have  proved  sternly  that  we  do  not  fear  war  when  it  is  necessary 
and  just. 

Our  voice  for  peace  is  not  soprano  expostulation.  It  has  the  deep, 
harsh,  masculine  note  of  big  guns,  well  served  at  efficient  target  prac- 
tice. If  the  time  comes  for  us  to  urge  or  invite  or  help  toward  peace, 
it  will  be  not  because  our  interests  require  it,  or  because  we  are  nervous 
or  fearful,  but  because  as  a  conmiunity  of  free  and  peaceful  people  we 
desire  very  earnestly  the  deliverance  and  advancement  of  our  brother 
man.  We  will  talk  peace  as  strong  and  prepared  men  talking  face  to 
face  to  strong  men. 

In  any  case,  we  will  stand  a  living  raonument  to  the  truth  that  the 
statesmanship  of  peace  and  patience  is  the  most  successful^  that  the 
diplomacy  of  mercy  and  exact  honor  is  the  wisest  because  directed  by 
the  spirit  of  eternal  wisdom. 
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Eauipped  for  emergency  as  we  never  before  had  be«n,  we  havtd  met 
this  fearful  stress  unoQsturbed.  We  meet  opportunity,  such  «a  Q^yer 
has  come  to  a  people,  with  purposes  higher  and  wider  and  purer,  we 
trust,  than  any  people  ever  have  felt;  with  the  power  gathered  of 
peace,  the  resources  derived  of  honest  industry,  and  the  will  bom  of 
our  own  self -searching,  to  lead  the  world;  to  be  its  dominating  influ- 
ence; and  to  use  that  influence  to  bless  and  brighten,  lift  and  comfort 
all  humanity. 
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BEPOBTBD  BY  HB.  CHILTON. 

In  the  Senate  op  the  United  States, 

October  21, 1914. 
Resolved,  That  the  manuscript  submitted  by  Mr.  Overman  on  March 
25,  1914,  entitled  ''Government  by  Judges,"  an  address  delivered 
by  Chief  Justice  Walter  Clark,  of  the  Norfli  Carolina  Supreme  Court, 
at  Cooper  Union,  New  York  City,  January  27, 1914,  be  printed  as  a 
Senate  document. 
Attest: 

Jambs  M.  Bakeb,  Secretary. 
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AddreaB  by  Chief  Justice  Wai/teb  Glakk,  of  the  Supreme  Court  of  North  Carolina, 
deHvered  at  Cooper  Union,  New  York  City,  January  27, 1914, 


Mt  Fellow  Citizbks:  It  has  been  said  that  a  contented  people 
have  no  annals.  The  present  unrest  among  the  people,  not  only  m 
this  country  but  the  world  around,  strange  as  it  may  seem  to  some, 
is  one  of  the  best  signs  of  the  times.  When  people  at  large  are  con- 
tent^ they  are  either  i^orant  of  better  conditions  or  hopeless  of  at- 
tainmg  tnem.  A  ^'divme  discontent"  is  the  basis  of  civiuzation;  and 
of  all  progress  in  bettering  the  condition  of  humanity. 

Some  one  has  said  that  ^'civilization  is  h — U  to  the  under  dog!" 
Those  who  create  the  wealth  of  the  world  do  not  possess  it,  for  they 
pass  through  the  world  with  the  barest  living,  and  not  always  that, 
while  those  who  do  not  create  it  have  all  of  it  except  the  mere  sub- 
sistence of  those  who  create  it  and  of  the  other  workers.  We  are 
fond  of  saying  that  this  coimtry  is  a  *' government  of  the  people,  by 
the  people,  and  for  the  people'';  that  our  Government  rests  upon 
the  consent  of  the  governed;  that  all  power  is  derived  from  the  peo- 
ple and  is  to  be  exercised  for  their  benefit  and  in  accordance  with 
their  will.  This  is  the  end  toward  which  the  world  is  moving.  We 
shall  some  day  realize  that  ideal,  but  it  will  be  ''far  on  in  summers 
that  we  shall  not  see."  for  as  yet  we  are  merely  "on  our  way." 

All  advance  toward  better  conditions  has  been  through  a  ceaseless 
combat  between  those  who  exploit  and  those  who  are  exploited; 
between  those  who  create  the  wealth  of  a  coimtry  and  those  who 
take  as  large  a  share  of  it  as  they  can  grasp. 

In  this  coimtry,  as  in  all  coxmtries,  we  control  of  the  Government 
is  in  the  hands  of  the  few.  Our  institutions  merely  give  an  easier 
opportunity  to  the  many  whenever  they  have  the  vTill  and  the  intel- 
ligence to  improve  their  conditions.  We  have  learned  that  the  form 
of  government  amounts  to  very  little.  The  real  question  is,  Where 
does  the  control  of  that  government  reside  f 

In  the  coxmtries  of  the  Old  World  power  was  vested  in  an  hereditary 
sovereign  in  whose  selection  the  people  had  no  voice  and  who  needed 
no  approval  of  his  conduct,  however  arbitrary.  In  the  process  of 
time  the  wealthier  classes  were  able  to  force  recocaition,  and  they 
became  the  nobility  and  hereditary  legislators.  When,  in  course  of 
time^  after  long  struggles  and  many  revolutions,  the  class  next  below 
obtamed  recognition,  they  elected  the  lower  house,  as  in  England, 
but  upon  a  sunrise  restricted  to  the  well-to-do  and  by  a  system  which 
permitted  the  influence  and  the  money  of  the  government  of  the  Inng 
and  nobility  to  dictate  the  election  of  a  majority  of  the  lower  house 
or  their  purchase  by  the  bestowal  of  titles  and  money. 

To  this  system  as  buttresses  there  was  an  army  and  navy  whose 
best  posts  were  filled  by  younger  members  of  the  nobility,  while  the 
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rank  and  file  were  composed  of  men  from  the  exploited  masses,  con- 
scripted or  forced  into  service,  and  paid  an  insignificant  amoimt, 
ranging  from  2  to  20  cents  per  month.  The  Church  was  also  a  State 
institution,  likewise  paid  for  bv  the  exploited  miUions,  and  whose 
higher  positions  were  filled  by  the  appointment  of  the  younger  mem- 
bers of  the  aristocracy. 

Such,  in  brief,  was  the  origin  and  the  development  of  governments 
in  the  Old  World.  If  there  was  discontent,  the  army  and  navy  imder 
the  command  of  their  aristocratic  officers  were  used  to  shoot  down  the 
friends  and  relatives  of  the  underpaid  rank  and  file.  And  the  thim- 
ders  of  the  Church  were  used  to  frighten  with  threats  of  eternal  con- 
demnation and  everlasting  fires  those  who  aspired  to  better  their  con- 
ditions in  life  and  obtain  some  little  larger  share  of  the  wealth  thej 
created.  Those  who  objected  to  being  exploited  were  shot  in  this 
world  and  officially  damned  in  the  next.  Our  plutocrats,  lackmg 
these  f  aciUties,  have  resorted  to  the  inf  alUbilitv  of  the  Supreme  Court. 

In  this  countrv,  in  1776,  we  issued  a  Declaration  which  was  the 
sublimest  that  the  world  had  ever  heard.  It  proclaimed  the  rights 
of  mankind  and  their  equality  and  freedom.  For  seven  years  the 
people  of  this  coimtry  sacrificed  themselves  to  obtain  a  government 
based  upon  the  principles  of  that  great  Declaration  of  Human  Rights. 
And  then,  when  the  struggle  was  over,  with  sublime  audacity,  the 
reactionary  party — the  champions  of  government  of  the  mary  by  the 
few — quietly,  unostentatiously,  but  effectively,  took  control  of  the 
(Government. 

In  1787  there  was  assembled  at  Philadelphia  a  convention  for 
the  nominal  purpose  of  creating  better  business  and  commercial 
relations  between  the  States.  A  stronger  Union  was  necessary. 
Taking  advantage  of  this  need,  the  reactionary  element  shaped  the 
Constitution  of  the  United  States. 

That  instniment  deserves  an  analvsis.  Our  Gk)vemment  is 
divided  into  three  great  departments — tne  legislative,  the  executive, 
and  the  judicial.  Of  these  three  great  departments  which  compose 
our  whole  scheme  of  Government,  the  control  of  only  one-sixth,  i.  e., 
the  election  of  the  lower  branch  of  the  legislative  department — the 
House  of  Representatives— was  riven  to  the  people.  Indeed,  it 
was  less  than  one-sixth,  because  tne  House  of  Kepresentatives  not 
having  the  confirmation  of  public  officials  or  the  treaty  power  and 
other  privil^es  which  were  given  to  the  Senate,  is  considerably  less 
than  one-half  of  the  lerislative  department.  Besides,  the  election 
of  the  Members  of  the  House  of  Kepresentatives  was  not  granted 
to  the  people,  as  we  now  understand  the  word,  for  in  no  State  was 
there  "manhood  suffrage,"  but  the  right  of  voting  was  in  most,  if 
not  in  all,  restricted  by  a  property  qualification,  which  in  some 
States  meant  the  ownership  of  land. 

Tlie  other  and  the  far  larger  part  of  the  legislative  department — ^the 
Senate — ^was  chosen  at  second  nand  by  legislators,  themselves  chosen 
originally  by  a  restricted  suffrage.  It  was  soon  discovered  that  the 
election  of  Senators  was  largely  controlled  by  the  great  financial 
interests.  Exceedingly  few  of  them  were  ever  frankly  in  sympathy 
with  the  masses.  Triey  were  not  in  accord  with  the  "under  dog," 
to  whom  they  were  not  indebted  for  their  seats  and  to  show  sym- 
pathy for  whom  would  be  a  sure  means  of  defeating  a  reelection. 
This  was  soon  understood,  and  as  far  back  as  1820^  now  more  than 
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90  years  ago,  an  effort  was  made  to  amend  the  Constitution  to  require 
the  election  of  Senators  and  judges  by  the  people.  But  so  powerful 
has  been  the  influence  of  the  great  corporations  and  the  allied  vested 
interests  that  it  took  90  years  for  the  people  to  win  the  right  to 
choose  the  Senators  who  should  represent  them.  The  fight  was  not 
won  until  less  than  a  year  a^.  Tne  astonishing  change  in  the  tone 
of  the  Senate  has  already  vindicated  the  wisdom  of  the  people  in 
persistently  demanding  tnis  ^eat  change. 

But  to  return  to  the  Constitution  of  the  United  States  as  adopted 
in  1787.  There  was  the  provision  for  the  election  of  the  Presiaent. 
This  was  not  given  to  the  people,  and  it  was  intended  that  he  should 
be  elected  at  third  hand  dj  electors  chosen  by  the  legislatures  of 
the  different  States,  the  le^latures  being  chosen,  as  already  stated, 
by  restricted  suffrage.  Tms  system,  however,  has  not  worked  out 
as  intended.  The  people  demanded  that  the  electors  should  be 
chosen  by  themselves.  This  was  done  gradually  as  State  after  State 
made  this  change.  After  nearlv  40  years  the  system  of  the  legisla- 
tures electing  the  presidential  electors  was  entirely  done  away  with, 
except  in  South  Carolina.  In  1876  Colorado  chose  its  presidential 
electors  by  the  l^islature,  and  it  is  still  in  the  power  of  anv  State 
legislature  to  change  the  election  of  its  presidential  electors  back  to 
that  method — if  they  dare  to  do  it.  As  a  result,  however,  the  greatest 
constitutional  amendment  was  adopted  by  popular  action,  without 
writing  an}r  amendment  into  the  Constitution^  for  the  people  cap- 
tured the  right  to  elect  the  President  by  makmg  the  electors  mere 
figureheads,  and  have  ever  since  chosen  their  Praident  by  popular 
vote.  Though  each  elector  has  the  legal  power  still  to  cast  his  vote 
for  his  individual  choice,  no  one  has  yet  dared  even  in  the  most 
heated  contest,  as  in  the  Hayes-Tilden  election,  to  vote  for  a  candi- 
date other  than  the  one  for  whom  he  was  pledged  to  vote. 

Now.  let  us  turn  to  the  third  department  of  tne  Government,  which 
in  the  oeginning  was  considered  of  so  little  influence  in  the  Govern- 
ment that  ChiS  Justice  Jay  of  the  Supreme  Court  of  the  United 
States  resigned  to  take  the  position  of  governor  of  New  York,  and 
the  appointment  to  the  Supreme  Court  was  declined  by  more  than 
one  when  tendered.  The  possibilities  of  the  court  were  not  under- 
stood, and  indeed  were  unknown  until  its  vast  extension  of  power 
was  grasped,  without  any  grant  in  the  Constitution  itself,  by  an 
obiter  dictum  opinion  in  Marbury  v.  Madison.  Those  who  drafted 
the  Constitution  at  Philadelphia  had  been  careful  to  place  the  judges 
beyond  any  influence  of  mibUc  opinion  by  making  tnem  appomtive. 
at  fourth  nand,  by  the  President,  who  was  to  be  chosen  at  thira 
hand,  subject  to  confirmation  by  a  Senate  chosen  at  second  hand, 
and  they  were  to  hold  for  life,  so  as  to  be  free  from  any  consideration 
whether  their  conduct  was  conformable  to  the  will  of  the  people, 
which  last,  with  well-framed  irony,  was  proclaimed  as  the  "founda- 
tion stone    of  the  new  Republic. 

Nothing  coidd  be  more  absolutely  out  of  accord  with  a  republic 
than  the  appointment  of  officials  for  life.  At  the  time,  however,  that 
this  Constitution  was  adopted  such  was  the  tenure  of  judges  in  aJl  the 
States  but  one,  and  in  none  of  them  were  the  judges  chosen  by  the 
people,  even  under  the  restricted  suffrage  then  obtaining.  But  it  was 
soon  discovered  that  the  method  of  selecting  judges  meant  practically 
their  selection  by  the  property  interests,  and  that  a  life  tenure  w- 
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stracted  them  from  all  responsibility.  As  a  result.  State  after  State 
amended  its  constitution,  until  to-day  the  judges  are  elective  in  all  the 
States  but  seven;  and  while  they  still  retam  tne  life  tenure  nominally 
in  four  States,  they  practically  have  that  tenure  in  only  one.  For  in 
the  other  three  the  judges  can  be  dropped  at  any  time  by  a  majority 
vote  of  the  legislature,  without  trial  and  without  cause  assignecl. 

The  change  from  lile  tenure  to  a  term  of  years  and  to  election  by 
the  people  was  in  eflFect  the  adoption  of  a  modified  recall,  the  necessity 
for  which  had  been  proven  by  experience.  Not  that  the  judges, 
either  elective  or  appointive,  either  State  or  Federal,  have  teen 
corrupt.  To  the  creait  of  the  bench  it  must  be  said  that  such  in- 
stances have  been  exceedingly  rare.  But  experience  has  demon- 
strated the  absolute  unwisdom  of  placing  irreviewable  power  in  the 
hands  of  any  man  or  set  of  men  by  life  tenure,  no  matter  how  wise  or 
pure  they  may  be.  It  had  proved  so  in  the  past  as  to  kings,  though 
there  had  been  some  good  kings,  and  it  proved  equally  so  as  to  life 
judges,  for  State  after  State  abolished  it.  As  to  the  United  States 
judges,  though  bill  after  bill  has  been  introduced  into  Congress  to 
change  their  life  tenure  into  tenure  for  a  term  of  years,  and  their 
method  of  appointment  into  election  by  the  people  of  the  respective 
districts  ana  circuits  over  which  they  preside,  the  influence  of  the 
great  vested  interests  has  postponed  the  adoption  of  the  proposed 
measure. 

The  importance,  indeed  the  overwhelming  preponderance,  of  the 
judiciary  m  the  Government  was  unexpecteSy  created  in  1803  by  a 
decision  of  the  Supreme  Court  of  the  United  States,  without  a  line  in 
the  Constitution  to  authorize  it,  when  that  body  assumed  the  right  to 
nullify  and  veto  any  act  of  Congress  that  they  chose  to  hold  uncon- 
stitutional. This  astonishing  declaration  was  made  in  the  case  known 
as  Marbury  v.  Madison,  by  (Jnief  Justice  Marshall.  The  doctrine  was 
shrewdly  set  forth  in  an  obiter  dictum — that  is,  in  an  opinion  which 
did  not  call  for  an  execution  of  any  mandate  of  the  court — ^for  he 
knew  that  Thomas  Jefferson,  then  President,  would  not  recognize  the 
validity  of  the  opinion  nor  put  it  into  execution.  He.  therefore  laid 
down  the  doctrine  that  the  court  could,  if  it  chose,  declare  that  any 
act  of  Congress  was  unconstitutional,  but  wound  up  by  deciding, 
notwithstanding,  against  the  plaintiff,  upon  the  eround  that  the 
Supreme  Court  was  not  authorized  to  issue  a  mandamus  or  writ  to 
effectuate  the  views  he  had  expressed.  A  few  years  later,  in  the 
matter  of  the  Yazoo  claims,  when  the  court,  through  the  same  chief 
justice,  held  an  act  unconstitutional  and  directed  the  issuance  of  a 
writ  in  accordance  with  the  opinion,  Andrew  Jackson,  then  President, 

I)ithily  said:  "John  Marshall  has  made  his  decision,  has  hel  Now 
et  us  see  him  execute  it.'*  It  was  accordingly  never  executed,  and 
to  this  day  has  remained  a  blank  piece  of  paper. 

The  assertion  of  this  doctrine  was  promptly  seized  upon  as  a  boon 
by  the  special  interests  and  by  all  wno  at  heart  believed  in  the  gov- 
ernment of  the  many  for  the  benefit  of  the  few.  It  has  practically 
made  the  courts  the  dominant  power  in  every  State  and  in  the  Union. 
Whenever  any  progressive  statute  has  not  been  in  accord  with  the 
economic  views  entertained  by  the  courts,  it  has  always  been  in  their 
power,  which  has  been  very  generally  exercised^  to  d.eclare  that  the 
statute  in  Question  was  unconstitutional  because  it  was  not ''  due  proc- 
ess of  law,    or  "  deprives  of  the  equal  protection  of  the  law,"  and  there 
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are  other  phrases  which  thejudges  use  at  will.  Even  Magna  Carta, 
which  was  a  treaty  between  King  John  on  the  one  hand  and  13  barons 
and  13  bishops  on  the  other,  in  an  attempt  to  restrict  the  absolute 
power  of  an  irresponsible  king,  has  sometimes  been  resorted  to  as  being 
m  some  inconceivable  way  a  heaven-bom  bar  in  the  hands  of  the 
courts  upon  the  Dower  of  the  American  people.    The  phrases  above 

auoted  are  very  elastic  and  mean  just  whatever  the  court  passing  upon 
iie  statute  thinks  most  effective  for  its  destruction.  This,  of  course, 
makes  of  vital  importance  the  inquiry,  ''What  are  the  beliefs  of  the 
majoritjr  of  the  court  on  economic  questions,  and  what  happens  to  be 
their  opinion  of  a  sound  public  policy  f"  A  power  so  CTcat  and  so 
irreviewable,  and  therefore  so  irresponsible,  has  become  tne  mainstay 
of  the  anti-progressive  element. 

The  elastic  and  much  extended  phrase,  "due  process  of  law/' 
historically  and  as  a  legal  concept,  relates  only  to  procedure.  It 
merely  requires  that  the  party  snail  have  right  to  a  re^ar  trial 
accoroin^  to  ordinary  procedure.  In  the  Ives  case  (201  N.  Y.,  271) 
the  court  set  adde  an  act  providing  for  the  compensation  of  work- 
man eniployed  in  eight  inherently  dangerous  trades.  This  decision 
requiredan  amendment  to  the  State  Constitution  to  overrule  it.  This 
IB  but  one  instance  out  of  hundreds. 

It  is  because  of  this  intrusion  of  the  economic  views  of  the  judges 
that  Hie  more  recent  State  constitutions  resemble  rather  a  consoU- 
dated  edition  of  the  statutes  than  a  declaration  of  the  organic  law 
and  a  frame  of  government.  The  judges  have  made  it  aosolutely 
necessary  that  amendments  to  the  Constitution  may  be  made  more 
easily  in  order  to  prevent  the  evil  that  is  caused  by  their  opposition 
to  all  progressive  measures  for  the  betterment  of  the  pubUc. 
Proi.  Corwin,  of  Princeton  University,  recently  saia  that — 

Due  process  of  law  ia  not  a  le^  concept  at  aU,  but  merely  a  roving  commiasion  to 
jodgee  to  sink  whatever  legislative  craft  may  appear  to  them,  from  the  standpoint  of 
vested  interests,  te  be  of  a  piratical  tendency. 

Dean  Trickett  well  said: 

The  le^:ifllatorB  are  elected  to  speak,  and  usuaUy  do  speak,  the  people's  will.  The 
people  will  never  be  masters  in  tneir  own  house  so  long  as  a  majoritv  of  nine  gentle- 
men,  pretending  to  have  Marconigrams  from  the  defunct  men  of  1787  and  1788  con- 
cerning their  meaning  when  they  adopted  this  or  that  phrase  of  the  Constitution, 
arrogate  to  themselves  the  power  of  veto^  and  not  merely  refuse  to  aid  in  the  enforce- 
ment of  statutes,  but  even  launch  prohibition  against  the  carrying  out  of  these  statutes 
by  those  who,  unhindered  by  them,  would  legally  execute  them. 

The  fourteenth  amendment,  which  was  passed  for  the  protection 
of  the  negro,  has  been  construed  as  useless  as  to  him,  but  it  has 
become  a  tower  of  safety  to  the  vested  interests,  who,  seeing  that 
suffrage  was  becoming  more  and  more  unrestricted,  and  that  the 
President  had  been  made  elective  practically  by  the  people,  and  that 
they  could  not  rely,  as  in  Europe,  upon  an  army  omcered  bv  their 
sons,  or  the  fulminations  of  a  state  church,  were  thrown  bacK  upon 
the  Senate,  chosen  largely  by  their  influence,  and  the  appointment 
of  judges  for  life,  mostly  from  the  ranks  of  attorneys  who  had  been 
their  employees. 

The  vested  interests  for  90  years  held  back  the  election  of  United 
States  Senators  by  the  people.  Their  remaining  sheet  anchor  now  is 
the  selection  of  judges  appointed  by  the  Executive  to  hold  for  life. 
No  one  will  accuse  these  judges  o!  corruption,  notwithstanding  a 
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few  alleged  instances  and  a  few  impeachinent  triab.  But  the  fact 
renudns  that  the  ajppomtments  to  the  Federal  judgeships  are  very 
often  made  at  the  instance  of  influences  which  are  exerted  for  great 
interests  who  feel  the  need  of  men  in  that  position  who  belieye  in 
the  sacredness  of  their  vested  rights.  These  appointees,  as  a  rule, 
haye  been  men  of  ability,  but  men  who,  because  of  their  ability, 
haye  been  retained  in  the  service  of  great  cOTporations.  When 
these  men  who  have  spent  their  professional  hfe  ia  advocating 
the  decision  of  causes  from  the  standpoint  of  their  employers  are 
translated  to  the  bench,  they  naturall]^  continue  to  view  such  ques- 
tions from  the  same  standpoint.  Tms  is  not  corruption  on  their 
8 art,  for  the  more  honest  their  convictions  the  more  tenacioudy 
iiey  will  assert  those  ultra  views  in  their  opinions  on  the  b^ich. 
The  complaint  is  not  of  corruption,  but  of  usurpation  of  control  over 
the  lawmaking  power,  which,  under  the  Constitution,  should  be  in 
the  people.  In  England,  when  the  people  have  put  a  measure 
through  Parliament  over  the  power  ot  the  aristocracy,  there  b  aa 
end,  for  there  is  neither  executive  nor  judicial  veto.  Here  the 
interests  resort  first  to  the  executive  and  then  to  the  judges  to  defeat 
the  popular  will. 

A  well-known  book  gives  the  secret  history  of  the  Dartmouth  Col- 
lege case  and  the  methods  by  which  the  original  views  of  the  court 
in  that  case  were  changed  in  favor  of  the  vested  interests.  The  true 
inside  history  of  the  methods  used  to  change  the  court  in  the  income 
tax  case  mignt  shock  the  Nation,  if  generally  made  known. 

It  would  be  well  to  inquire  just  here  what  authority  there  is  in 
the  Constitution  for  the  assertion  of  such  remarkable  power,  by 
which  five  lawyers  sitting  in  Washington  can  negative  an  act  of  Con** 
gress  passed  by  the  House  and  Senate^  and  approved  bj  the  Presi- 
dent, and  overruUng  the  precedents  of  the  court  on  which  they  sit, 
and  overruling,  besides,  the  views  of  four  judges  on  the  same  bmicht 
as  happened  in  the  income  tax  case. 

There  is  not  a  hne  in  the  Constitution  which  authorizes  the  as- 
sumption of  this  unlimited  power  by  the  court.  Nor  is  there  a  line 
in  any  State  constitution  which  so  authorizes  it.  The  members 
of  tiie  legislatures  and  of  Congress,  governors  and  presidents,  are 
equally  with  the  judges  sworn  to  observe  the  Constitution.  There 
is  no  intimation  tnat  to  the  fudges  was  given  the  power  to  negative 
the  exercise  of  their  sworn  auties  by  thege  other  officials,  and  the 
presumption  was  that  all  equally  would  obey  the  Constitution. 
There  was  no  preeminence  given  tne  judges.  When  Congress^  or  a 
legislature,  passes  a  statute,  it  is  a  construction  by  the  majority  of 
those  bodies  that  it  is  constitutional.  When  the  President  or  the 
governor  vetoes  or  approves  it,  the  presumption  is  that  he  has  acted 
according  to  his  construction  of  the  Constitution ;  but  as  the  presump- 
tion is  that  the  greater  number  of  men  are  better  informed  than  one, 
by  the  constitutions  of  the  States  (and  the  Federal  Constitution) 
in  which  the  veto  power  is  given,  there  is  power  lodged  in  the  legis- 
lature or  Congress  to  overrule  a  veto,  by  a  vote  ranging  from  a  bare 
majority  to  a  two-thirds  vote.  If  the  executive,  or  tne  legislative 
departments  disr^ard  their  oaths,  the  remedy  is  correction  by  the 
people  at  the  next  dection.  If  the  judges  make  a  mistake  in  vetoing 
a  statute,  there  is  no  power  to  correct  tnem,  especially  if  holding  for 
Kfe.    Had  the  Constitution  given  the  judges  the  power  to  set  aside 
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a  statute,  it  would  haye  gi^en  the  legislature  the  same  power  as  in 
case  of  tlie  executive  to  overrule  their  veto.  Had  it  been  supposed 
that  such  power  for  the  judges  was  concealed  in  the  Constitution,  it 
is  safe  to  say  that  it  would  not  have  been  ratified  by  a  single  State. 

Tbia  power  when  assuined  by  the  judges  in  Marbury  v.  Madison 
was  witnout  a  precedent  in  any  other  country.  It  had  never  been 
dreamed  of  before  in  any  other  country  that  the  judges  would  as- 
sume jgovemmental  functions  and  negative  the  action  of  the  men  who 
were  mtrusted  with  tiie  lawmaking  duties.  It  had  been  attempted 
onl}[  once  in  England,  and  then  they  very  promptlv  hung  the  chief 
justice  (Tressihan)  and  exiled  his  associates.  And  the  feat  was  never 
attempted  again  by  any  subsequent  judges.  Indeed,  in  En^and 
for  a  long  time  the  judges  were  removable  at  the  will  of  the  King, 
and  when  that  was  abandoned  they  were  made  removable  by  a 
majority  vote  of  Parliament  without  trial  and  without  cause  shown. 
This  is  the  law  in  England  to  this  day.  If  the  judges  had  attempted 
any  such  decision  as  our  court  made  in  Marbury  v.  Madison,  in  the 
Dartmouth  College  case,  or  in  the  Income  Tax  case,  and  similar  cases, 
the  lawmaking  power  would  have  at  once  vindicated  its  rights  by  the 
prompt  removal  of  the  judges. 

Neither  was  the  power  CTanted  to  the  United  States  judges  by 
the  convention  at  Philadelphia  in  1787.  The  reactionaiy  element 
which  was  in  charge  of  that  convention  was  not  inadvertent  to  the 
great  advantage  of  an  irreviewable  body  having  power  to  negative 
the  will  of  the  people.  They  attempted  to  get  into  the  Constitution 
a  provision  to  that  eflfect.  When  that  convention  met,  to  protect 
themselves  from  any  influence  from  public  opinion  and  in  defiance 
of  the  maxim  that  government  should  exist  only  by  the  consent 
of  the  governed,  it  sat  with  closed  doors.  The  members  were  sworn 
not  to  make  copies  of  any  resolution  or  other  action  or  to  corre- 
spond with  constituents  or  communicate  with  others  as  to  any  mat- 
ters pendinjg  before  the  convention.  Any  record  of  yeas  and  nays 
was  lorbidden;  but  fortunately  one  was  kept  without  the  knowl- 
edge of  the  convention.  The  journal  was  kept  secret,  and  the  motion 
to  destroy  it  fortunately  failed  by  one  majority.  Mr.  Madison's 
copy  was  published  only  after  the  lapse  of  49  years,  when  every 
member  had  passed  beyond  human  accountability.  Only  12  Stat^ 
were  ever  represented,  and  one  of  these  withdrew  before  the  final 
result  was  reached.  Of  its  65  members,  only  55  ever  attended,  and 
so  far  from  being  unanimous,  only  39  simed  the  Constitution,  and 
some  actively  opposed  its  ratincation  by  their  own  States.  In  several 
States  ratification  was  had  by  the  barest  majority.  In  New  York,  I 
believe,  a  majority  of  one  for  ratification  was  had  by  persuading  a 
member  of  the  legislature  to  absent  himself.  Its  ratification  by  the 
required  number  of  States  was  secured  only  by  a  pledge  to  adopt 
the  first  10  amendments  which  guaranteed  tine  rights  of  man,  a  sud- 
ject  which  had  been  wholly  omitted.  In  no  State  was  there  any  rati- 
fication by  a  vote  of  the  people. 

Even  in  such  a  convention,  thus  composed  and  thus  secluded  from 
the  influence  of  pubUc  opinion,  the  persistent  effort  to  grant  the 
judges  such  power  was  repeatedly  and  overwhelmingly  denied. 
The  proposition  was  made,  as  we  now  know,  from  Mr.  Madison's 
journal,  that  '^the  judges  should  pass  upon  the  constitutionality  of 
acts  of  Congress. ''  This  was  defeated  June  4,  receiving  the  votes  of 
S  D— «»-2— vol  29 39 
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only  two  States.  It  was  renewed  no  lees  than  three  times,  i.  e.,  ati 
June  6,  July  21,  and  finally  agam,  for  the  fourth  time,  on  August  15. 
it  was  brought  forward,  and  though  it  had  the  powerful  support  of 
James  Madison,  afterwards  President  Madison,  and  James  Wikon, 
afterwards  a  justice  of  the  United  States  Supreme  Court,  the  propo- 
sition at  no  tmie  received  the  votes  of  more  than  three  States.  On 
this  last  occasion,  August  15,  Mr.  Mercer  thus  summed  up  the  thought 
of  the  convention,  as  evidenced  by  its  vote: 

He  diaapproved  of  the  doctrine  that  the  judges,  as  expositors  of  the  Constitution, 
should  have  authority  to  declare  a  law  void.  Be  thought  the  laws  ought  to  be  well 
and  cautioudy  made,  and  then  to  be  incontrovertible. 

Though  the  doctrine  that  a  court  could  set  aside  a  statute  and 
deny  the  authority  of  the  lawmaking  power  was  not  recognized  in 
England  or  any  other  country,  shortly  before  the  convention  met 
the  courts  of  four  States,  either  because  avid  of  power  or  because 
they  thought  themselves  a  substitute  for  the  authority  which  before 
tiie  Revolution  had  been  exercised  by  the  privy  council  in  England 
of  refusing  approval  to  the  statutes  of  our  Provinces,  had  asserted 
such  authority.  In  Rhode  Island  the  offending  judges,  who  were 
elected  annually  by  the  legislating,  were  dropped^  and  the  doctiine 
in  otiier  States  met  with  cusapproval.  These  decisions  were  recent, 
and  Madison  and  Wilson  knew,  as  the  convention  did,  that  they 
were  endeavoring  to  confer  the  same  power  on  the  Federal  Supreme 
Court,  and  though  it  was  persistentlv  presented  by  them  on  four 
several  occasions,  it  was  thus  overwheumngly  defeated. 

While  friends  of  this  doctrine  of  judicial  supremacy  over  the  other 
departments  of  the  Government  have  ingemously  argued  in  divers 
ways  that  the  doctrine  can  be  construed  into  the  Constitution,  these 
votes  are  conclusive  that  the  convention  refused  to  put  it  there.  It 
is  not  reasonable  to  suppose  that  when  the  convention  gave  the 
President  the  veto  power,  but  expressly  provided  that  he  could  be 
overruled  by  two-thirds  vote  in  Congjress,  that  they  would  have  given 
by  impUcation  a  greater  veto  to  the  judges  without  expressly  so  stat- 
ing and  without  making  their  action  reviewable,  as  m  the  case  of 
thepresidential  veto. 

However  plausible  the  arguments  in  favor  of  judicial  supremacy, 
its  friends  can  not  point  to  a  line  in  the  Constitution  which  confers 
it.  The  only  words  that  can  even  be  construed  as  giving  them  any 
power  is  the  provision  that  "the  Constitution  of  the  United  States 
and  the  laws  made  in  pursuance  thereof  shall  be  supreme."  That 
does  not  authorize  the  court  to  hold  any  act  of  Congress  unconstitu- 
tional, but  it  means  that  when  a  State  statute  or  constitution  con- 
flicts with  the  Federal  Constitution  and  statutes  enacted  by  Con- 
gress under  its  authority,  the  latter  shall  govern,  just  as  a  later  act 
controls  an  older  one. 

Even  in  Marbury  v.  Madison,  Judge  Marshall  did  not  claim  that 
any  express  provision  of  the  Constitution  conferred  this  power,  but 
derived  it  by  implication.  Indeed,  freed  from  the  prepossessions 
derived  from  our  long  acquiescence  in  the  doctrine,  notning  could 
be  mcwe  preposterous  than  the  proposition  that  five  lawyers  can  in 
their  discretion  set  aside  the  will  of  the  people  as  expressed  in  an  act 
by  the  Senate  and  House  and  approved  by  the  President,  and  that 
wnen  this  is  done  the  hundred  millions  of  the  American  people  are 
powerless  in  any  way  to  review  such  decision. 
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If  I  were  speaking  to  a  body  of  lawjrerS;  I  could  name  case  after 
case  in  which  this  has  happened,  and  point  out  the  bar  upon  progress 
and  upon  the  amelioration  of  the  conditions  of  the  masses  which  has 
resulted  therefrom.  If  I  were  to  quote  to  you  the  comments  made 
by  Thomas  JeflFerson  upon  some  of  these  decisions,  the  remarks  of 
Andrew  Jackson,  of  Abraham  Lincoln,  and  of  others  upon  the  exer- 
cise of  thds  usuiyed  power,  it  would  make  jour  ears  bum. 

Grovemor  Baldwin,  formerly  chief  justice  of  Connecticut,  and  a 
staunch  defender  of  hi^  prerogative  m  the  courts,  recently  admit- 
ted that — 

This  right  of  a  court  to  set  itself  up  against  the  legislature  *  *  *  is  Bomething 
which  no  other  country  in  the  world  would  tolerate. 

Mr.  Justice  Harlan  has  well  said: 

When  the  American  people  come  to  the  conclusion  that  the  judiciary  of  this  land 

9  usurping  to  itself  the  fimctions  of  the  legislative  department  of  the  Government 

and  by  judicial  construction  only  is  declaring  what  should  be  the  public  policy  of  the 


is  usurping  to  itself  the  fimctions  of  the  legislative  department  of  the  Government 
and  by  judicial  construction  only  is  declaring  what  should  be  the  public  policy  of  the 
United  States,  we  will  find  trouble.    Ninety  millions  of  people — all  sorts  of  people — 


are  not  going  to  submit  to  the  usurpation  by  the  judiciary  of  the  functions  of  other 
departments  of  the  Grovemment,  and  the.  power  on  its  {Mirt  to  declare  what  is  the 
public  policy  of  the  United  States. 

I  need  not  now  refer  to  the  case  of  Chisholm  v.  Qeor^,  in  which 
the  court  haled  a  sovereign  State,  like  a  private  individual,  to  the 
bar,  and  an  indignant  people  promptly  prevented  the  recurrence  of 
such  a  spectacle  by  enacting  the  eleventh  amendment,  as  to  which 
the  court  as  late  as  1890,  in  Hans  v.  Louisiana,  134  U.  S.,  11,  said: 
'^This  amendment,  expressing  the  will  of  the  ultimate  sovereignty  of 
the  whole  country,  superior  to  all  legislatures  and  all  courts,  actually 
reversed  the  decision  of  the  Supreme  Court."  This  has  happened 
since  in  the  reversal  of  the  income  tax  decision  by  the  sixteenth 
amendment.  I  will  not  refer  to  the  Dred  Scott  decision,  which  was 
so  rotmdly  denounced,  but  which  has  since  been  cured  by  the 
thirteenth,  fourteenth,  and  fifteenth  amendments.  I  will  cite  only 
two  cases. 

The  people  of  New  York,  through  their  l^idature,  felt  i^rieved 
that  the  bakers  in  their  State  were  subjected  by  the  ereed  of  their 
employers  to  enormous  heat  for  an  excessive  number  of  hours,  to  the 
shortening  of  their  lives,  and  passed  a  statute  limiting  such  labor  to 
10  hours  per  day.  The  act  was  promptly  attacked  by  that  interest, 
supported  by  the  influence  of  other  vested  interests  which  feared 
similar  legislation.  But  the  State  Court  of  Appeals,  elected  by 
your  own  people,  in  Lochner's  case,  affirmed  the  power  of  your  State 
to  make  such  regulations.  Those  great  interests  at  once  took  the 
case  by  appeal  to  the  United  States  Supreme  Court  at  Washington. 
It  was  purely  a  matter  of  police  regulation,  and  the  Federal  court  had 
no  jurisdiction  over  the  matter.  But  they  usurped  it  by  the  flexible 
terms  of  the  Fourteenth  amendment,  which  mean  anythii^  and 
everything  that  the  judges  see  fit,  and  which  can  be  used  to  destroy 
any  legislation  that  they  do  not  approve,  and  then  five  judges,  the 
majority  of  the  court,  though  the  four  ablest  judges  dissented,  pro- 
ceeded to  tell  the  bakers  that  they  must  work  as  long  as  tneir 
employers  should  require,  and  in  ovens  as  hot  as  they  chose  to  heat 
them.  With  sardonic  irony  they  added  that  they  did  this  because 
the  bakers  had  a  ''right  to  contract."  Lochnar  v.  N.  Y.,  198  U.  S., 
45.    Thk  was  adding  insult  to  injury,  for  every  one  knew  that  the 
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decision  was  not  in  the  interest  of  the  bakers,  whom  the  legislature 
was  tijing  to  protect,  but  in  the  interest  of  the  employers,  who  did 
not  wish  to  be  controlled  by  the  public  in  their  need. 

It  would  have  been  a  revelation  to  the  men  ^o  passed  the  Four- 
teenth amendment  to  protect  the  n^ro  to  find  it  construed  as  holding 
white  men  in  sUvery;  by  prohibiting  legislatures  from  limiting  the 
hours  of  labor  or  forbidding  insanitary  and  daxigerous  conditions. 

Mr.  Justice  Holtr  es,  who  was  one  of  the  four  dissenting  judges  in  the 
Lochner  case,  in  Bank  v.  Haskell,  219  U.  S.,  Ill,  speaking  for  the 
court,  thus  finely  defines  the  police  power  which  is  reserved  to  the 
States:  ''The  police  power  extends  to  all  the  ^eat  public  needs.  It 
may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage,  or  held  by 
the  prevailing  morality  or  the  stroi^  and  preponderant  opinion  to 
be  greatlv  and  immeaiately  necessary  to  the  public  welfare."  This 
power  belongs  to  the  States,  and  it  was  judicial  usurpation  when  the 
United  States  Supreme  Court  overruled  your  State  statute. 

Then  there  was  the  income  tax  case.  This  tax  had  been  held 
l^al  by  the  court  for  100  years.  Under  it,  during  the  war,  hundreds 
ofmiUions  of  dollars  had  been  collected  to  aid  in  saving  the  Union. 
After  loi^  insistence  by  the  people,  that  great  wealth  was  escaping 
its  due  share  of  taxation,  while  labor  and  men  of  modest  means  oore 
nearly  the  entire  burden  of  supporting  the  Grovemment,  a  new  income 
tax  was  enacted,  in  spite  of  tne  influence  of  a  powerful  lobby  and  of 
a  large  part  of  tJie  press,  which  ridiculed,  after  being  duly  mspired, 
an  income  tax.  In  EUjgland  one-third  of  the  support  of  the  Govern- 
ment was  derived  in  this  way  from  the  superfluities  of  the  wealthy  by 
the  levy  of  a  graduated  income  tax  and  a  graduated  inheritance  tax, 
increasmg  the  per  cent  with  the  size  of  the  income.  The  same 
system  was  in  force  in  all  other  countries,  as  it  had  been  in  ours. 
The  bill  passed  the  lower  house  of  Congress  unanimously,  and 
I  believe  there  were  only  one  or  two  votes  against  it  in  the  Senate. 
The  President,  who  was  a  good  lawyer,  approved  it.  The  plutoc- 
racy of  the  country  was  opposed.  The  matter  was  brought  before 
the  Supreme  Court  of  the  United  States.  That  court  at  first  aflSrmed 
the  validity  of  the  act  in  accordance  with  all  the  precedents.  Sud- 
denly, one  judge  changed  his  views.  Information  was  imparted 
upon  which  a  rehearing  was  asked  and  then  by  a  vote  of  five  to  four 
tjie  act  was  held  unconstitutional  and  set  aside,  to  the  amazement  of 
the  whole  country  and  of  all  foreign  nations.  By  what  means  tlus 
changeable  judge  received  wireless  information  as  to  the  views  of 
the  39  dead  men  who  signed  the  Constitution  of  1787  has  never  been 
known.  Certainly  he  had  no  respect  for  the  opinions  of  the  preceding 
judgjes  on  that  bench  who  had  neld  otherwise,  nor  of  his  four  dia- 
sentW  brethren^or  for  his  own  opinion  as  expressed  on  the  pre- 
vious nearing.  The  result  was  that  the  vote  of  that  one  man  put 
the  Congress  and  the  President  into  the  absurd,  not  to  say  wicked, 
attitude  of  having  passed  a  law  in  violation  ot  their  oaths  to  support 
(he  Constitution.  He  also  showed  a  most  profound  contempt  for 
the  80,000,000  of  people  who  then  constituted  the  United  States,  but 
a  great  regard  for  the  interests  and  views  of  the  two  or  three  htmdred 
lliousand  owners  of  grea^  wealth.  The  result  was  that  by  his  vote 
be  transferred  over  $100,000,000  of  annual  taxation  from  the  very 
rich,  who  were  ihe  most  able  to  pay  it,  and  placed  this  burden  upon 
ibe  masses,  who  already  paid  more  than  their  share  of  the  burdens  of 
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government.  His  change  of  mind  has  thus  up  to  date  caused  the 
masses  to  pay  probably  three  thousand  million  dollars,  which  under 
the  win  of  the  people  as  expressed  by  the  vote  of  Congress  and  the 
approval  of  the  Pre§ident  should  have  been  placed  upon  those  most 
aole  to  pay  it. 

The  power f  ihu8  eonstrued  ioheina  court,  or  indeed  in  the  hands  of 
one  many  to  accomplish  such  an  act  as  this  without  any  review  or  possv- 
bUity  of  review  ana  without  any  words  in  the  Constitution  conferring  it, 
is  so  exorbitant  and  unprecedented  that  it  needs  no  argument  to  demonr 
strate  thai  it  ought  not  to  he  tolerated,  and  can  not  safely  he  permitted  to 
continue.  Not  the  Czar  of  Russia,  nor  any  other  potentate,  would  ha/ve 
dared  to  perpetrate  such  an  act. 

It  may  be  interesting  to  note  the  origin  of  the  doctrine  of  iudicial 
supremacy  over  the  lawmaking  power  as  it  originated  in  Maroury  v. 
Madison,  in  1803.  16  years  mer  the  formation  of  the  Consti- 
tution. The  South  was  aware  that  the  greater  increase  in  popula- 
tion at  the  North  would  give  that  section  control  over  the  House. 
For  the  protection  of  its  slave  property  by  the  Senate  it  kept  up  the 
process  of  always  simultaneously  adnutting  one  slave  State  and  one 
n-ee  State  till  this  could  be  no  longer  continued.  The  South  abo 
secured  the  election  of  a  southern  l^^dent  or  of  a  ''northern  man 
with  southern  principles,"  up  to  the  election  of  Ldncohi.  Its  last 
defense  was  the  power  which  Marshall  had  assumed  for  the  court, 
to  set  aside  acts  of  Congress.  The  longer  use  of  such  power  was 
jeopardized  in  1861  by  the  election  of  Lmcoln,  who  had  denounced 
the  Dred  Scott  decision,  and  by  the  old  age  of  Taney,  who  died, 
indeed,  in  1864.  Thus  for  63  years  from  1801  to  1864  two  southern 
Chief  Justices,  Marshall  and  Taney,  together  with  associates  of  their 
way  of  thinking,  held  to  the  theory  that  legislation  by  Congress 
hostile  to  property  rights  and  slavery  could  be  vetoed  by  the  court. 

It  is  thus  smgular  that  this  doctrme  which  was  largely  a  precau- 
tion for  the  protection  of  property  in  slaves,  and  tne  fourteenth 
amendment  wnich  was  passed  for  the  opposite  purpose  of  protecting 
the  negro,  have  both  become  the  refuge  and  safeguard  of  the  interests. 
Neither  now  subsisrve  their  original  purpose. 

This  doctrine  is  based  upon  the  idea  that  though  a  majority  of 
the  Senators  who  are  sworn  to  serve  the  Constitution  may  either 
viciously  or  ignorantly  violate  the  Constitution  in  the  passage  of  an 
act,  ana  though  a  majority  of  the  House  may  do  the  same,  and 
though  the  President  may  also  either  viciously  or  negligently  vio- 
late nis  oath  of  office  by  failing  to  veto  an  unconstitutional  act, 
and  a  minority  of  the  court  itsdf  may  do  the  same,  the  five  men 
who  constitute  the  majority  are  infallible  and  wiU  never  do  so,  not 
even  when  they  reverse  their  predecessors,  or,  as  in  the  Income  Tax 
case,  their  own  court. 

Marshall  was  a  CTeat  judge  and  rendered  many  valuable  decisions. 
But  as  a  matter  of  history  we  know  that  he  had  strong  bias  and,  like 
other  men,  some  faults.  He  was  Secretary  of  State  in  January, 
1801.  when  appointed  Chief  Justice  and  took  his  seat  on  the  bench. 
Yet  ne  held  both  offices  up  to  the  night  of  March  3,  1801,  when  his 
office  as  Secretary  of  State  expired.  It  was  he  who,  at  midnight, 
signed  the  commission  to  Marbury,  which  he  left  on  the  table  be- 
cause unable  to  deliver  it  before  the  clock  struck  12,  for  Levi  Lin- 
coln, the  new  Attorney  General  stood  by  him  (as  Parton  says)  with 
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Mr.  Jefferson's  watch  in  hand  and  forbade  him  to  proceed.  It 
was  this  commission  which  he  sought  to  validate  as  Chief  Justice 
when  a  mandamus  was  asked  to  compel  Madison,  the  new  Secretary 
of  State^  to  deliver  it.  He  did  not  issue  the  mapdamus.  If  he  had, 
there  might  have  been  impeachment  proceeding  which  would  have 
nipped  this  doctrine  in  the  bud,  as  was  done  in  England  by  the  exe- 
cution of  Chief  Justice  Tressilian  and  the  exile  of  his  associates. 

I  would  not  have  anvone  in  this  audience  misunderstand  me.  I 
am  not  aiding  that  the  Sunreme  Court  of  the  United  States,  or 
any  other  judges,  were  not  able  and  incorruptible  because  thev  have 
dinered  with  me  in  this  matter.  Nor  does  the  fact  that  Thomas 
Jefferson,  Andrew  Jackson,  Abraham  Lincoln,  William  J.  Bryan, 
Tlieodore  Roosevelt,  and  thousands  of  others  have  denied  the  exist- 
ence of  this  power  in  the  judiciary  put  the  judges  in  the  wrong. 
But  the  fact  that  judges  are  able  and  conscientious  does  not  confer 
such  power  when  it  can  not  be  foimd  in  the  Constitution. 

Men  of  ability  are  not  free  from  errors,  nor  from  beine  influenced 
by  love  of  power.  However  conscientious  they  may  be,  placing  them 
on  the  bench  does  not  change  their  nature  nor  the  views  which  while 
at  the  bar  they  have  entertained  of  the  sacredness  and  superiority  of 
vested  property  rights  over  human  rights. 

It  is  true  that  the  audience  before  me,  however  respectable,  is  not 
the  people  of  the  United  States.  At  Syracuse  there  was  a  large 
prison  in  which  every  utterance,  however  low,  could  be  heard  by  the 
custodian  of  the  King.  It  was  known  as  the  ''Ear  of  Dionysius." 
New  York  is  the  great  and  throbbing  center  of  this  country — ^its  *  'Ear 
of  Dionysius."  What  is  said  here,  and  on  an  occasion  Ukc  this,  if  it 
deserves  any  consideration,  will  be  heard  and  considered  all  over  this 
country.  To  you,  therefore^  I  have  submitted  these  views  for  your 
judgment,  as  the  representatives  of  the  people  who  are  and  ought  to  be 
the  supremepower  in  the  RepubUc. 

Even  Mr.Taft,  who  was  long  a  judge  and  who  is  on  record  in  favor 
of  judicial  high  prerogative,  has  said: 

If  the  law  is  but  the  essence  of  common  sense,  the  protest  of  many  average  men  may 
evidence  the  defect  in  a  legal  conclusion,  though  based  on  the  nicest  legal  reasoning 
and  profoundest  learning. 

Mr.  Herbert  Croly  says: 

Every  popular  government  should,  in  the  end,  and  after  a  necessarily  prolonged 
deliberation,  possess  the  power  of  taking  any  action  which  in  the  opinion  of  the 
decisive  majority  of  the  people  is  demanded  by  the  public  welfare. 

Many  judges  have  concurred  in  and  written  opinions  holding 
statutes  unconstitutional,  because,  though  this  power  was  never  con- 
ferred, it  has  been  supported  by  long  acquiescence;  and  legislatures 
have  passed  many  statutes,  which  otherwise  would  not  have  been 
enacted,  by  salving  their  consciences  with  the  statement,  "If  the  act 
is  unconstitutional,  the  courts  will  set  it  aside."  I  am  not  attacking 
the  judges  for  doing  what  most,  if  not  all,  of  them  have  done.  But  I 
support  the  proposition  that  such  autliority  has  never  been  conferred 
by  the  Federal  or  any  State  constitution;  that  its  exercise  is  dan- 
gerous, and  especially  so  as  to  the  judges  themselves,  and  that  it  rests 
solely  upon  long  acquiescence  and  not  on  any  authority  in  the  Con- 
stitution. We  have  seen  lately  a  formidable  movement  for  the  recall 
of  the  judges  and  a  recall  of  judicial  decisions,  and  a  growing  antago- 
nism on  the  part  of  the  masses,  who  are  coming  to  view  the  courts  with 
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distrust  and  as  being  hostile  to.  all  pix^ressive  movements  for  the 
betterment  of  their  condition. 

We  can  not  claim  that  we  are  necessarily  governed  by  the  people 
because  of  our  form  of  government,  nor  that  our  officials  are  reaily 
chosen  by  the  people  or  are  responsive  to  their  will.  After  the  Revo- 
lution, as  I  have  said,  the  suffrage  was  very  much  restricted.  Man- 
hood suffrage  was  practically  imknown.  Without  going  into  the 
details  in  the  different  States,  I  may  cite  the  constitution  in  North 
Carolina.  In  that  State,  down  to  1856,  no  man  could  vote  for  a  State 
senator  imless  he  owned  50  acres  of  land.  ^  Men  who  owned  less,  or  no 
land,  were  not  deemed  possessed  of  sufficient  intelligence  or  patriot- 
ism to  exercise  that  right.  Down  to  1836.  our  governor  and  all  State 
offidals  were  chosen  by  the  le^lature.  And  the  judges  were  chosen 
in  the  same  mode,  and  for  life,  down  to  1868.  For  60  years  our 
sheriffs,  clerks  of  the  court,  coroners,  and  other  officials  were  appoint- 
ive or  elected  by  the  magistrates,  or  legislature.  Changes  m  this 
respect  to  pK)pular  vote  took  place  in  other  States,  some  earlier  and 
some  later  than  with  us.  While  the  change  has  broadened  the  in- 
fluence of  pubUc  opinion,  we  have  not  yet  reached  the  point  where  the 
control  of  any  State  government  or  of  the  Federal  Government  is 
really  in  the  people. 

In  the  last  analysis,  our  Government  is  very  largely  a  plutocracy. 
Our  nominations  are  made  largely  by  party  machines,  which  more  or 
less  in  different  localities  are  supplied  with  the  bulk  of  their  funds  by 
great  interests,  which  are  thus  enabled  to  dictate  in  a  large  degree 
nominations  by  each  of  the  political  parties,  leaving  the  people  to  take 
their  choice  between  candidates  oi  like  sentiments  as  regards  the 
interests.  This  is  being  more  generally  imderstood,  and  hence  the 
widespread  agitation  in  favor  of  the  initiative  and  the  referendum, 
and  of  legali:^  primaries,  and  of  other  measures  intended  to  place 
the  real  pK)wer  in  the  hands  of  the  people.  Only  experience  can  decide 
how  far  the  poUticians  can  '^beat'^  these  measures,  and  how  far 
they  can  be  made  effective  by  remedying  the  defects  which  shall  be 
found  in  them  after  trial.    In  many  States  the  machines  have,  so  far, 

f prevented  the  people  from  even  testing  the  efficacy  of  these  measures, 
n  others,  the  measures  are  on  the  statute  book,  but  time  alone  can 
demonstrate,  as  already  said,  how  far  they  can  really  place  the  Govern- 
ment of  this  coimtrv  in  the  hands  of  the  people. 

In  reference  to  "Government  by  Judges  who  hold  the  ultimate 
power  in  this  country,  since  there  is  no  power  to  review  or  annul 
their  action  when  they  set  aside  legislation,  I  will  call  attention  to  the 
measures  which  have  been  proposed  for  curing  this  evil: 

(1)  One  of  the  remedies  proposed,  as  to  the  United  States  judges, 
is  to  change  the  undemocratic  life  tenure  into  tenure  for  a  term  of 
years  and  to  make  them  elective  by  the  people;  that  is,  that  the 
district  judges  shall  be  elected  bv  the  people  of  their  respective  dis- 
tricts, and  tne  circuit  judges  by  the  people  of  their  circuits,  as  in  most 
of  the  States,  and  that  the  country  shall  be  divided  into  9  divisions, 
for  each  of  wnich  a  judge  of  the  United  States  Supreme  Court  shall  be 
chosen  by  the  people  mereof ,  and  that  the  judges  shall,  from  their 
number,  elect  the  Chief  Justice.  Such  an  amendment  has  been 
repeatedly  offered  in  Coi^ess,  but  the  powerful  influences  in  favor 
ofliie  present  system  have  so  far  prevented  its  adopticm,  as  for  90 
years  tney  prevented  the  passage  of  the  amendment  to  make  the 
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Senators  elective.  As  this  change  has  been  made  in  nearly  every  one 
of  the  States,  there  can  be  no  question  that  it  meets  popular  approval 
and  that  it  should  be  adopted.  It  is,  so  to  speak,  a  modifiea  recall, 
in  that  it  submits  a  judge's  conduct  to  popular  approval  at  stated 
intervals.  It  will  not,  however,  cure  the  entire  trouble.  The  judges 
of  most  of  the  States  have  been  made  elective  and  for  a  term  of  years. 
This  has  proved  beneficial  (for  the  continuance  of  the  former  system 
had  become  unbearable),  but  will  not  cure  the  evil  entirely  as  long  as 
the  judj^  retain  their  assumed  power  of  an  irreviewable  veto  upon 
l^islation. 

(2)  Another  remedy  proposed,  and  which  has  been  supported  by 
Mr.  Brvan  and  other  trusted  leaders,  has  been  the  ''recall  of  the 
judges.'^'  This  has  been  adopted  in  Oaliforma,  where  for  40  years 
the  railroads  and  other  interests  practically  dictated  the  nomination 
and  election  of  the  majority  of  the  judges,  and  dictated  manv  deci- 
sions. So  intolerable  was  £he  condition  in  that  State  that  when  an 
amendment  to  this  effect  was  submitted  to  the  people  it  was  adopted 
by  more  than  100,000  majority.  The  same  provision  has  been  adopt- 
ed into  the  constitutions  of  Oregon,  Arizona,  Nevada,  and  Colorado, 
and  has  been  submitted  to  the  people  for  ratification  in  Kansas  ana 
Miimesota.  In  Arkansas  it  was  adopted  by  the  people,  but  the  court 
set  it  aside  on  a  technicality.  When  Mr.  Taf t  reiused  to  approve  the 
biU  admitting  Arizona  as  a  State  because  it  contained  this  provision, 
the  people  of  that  State  wisely  submitted  to  his  arbitrary  conduct; 
but  munediately  upon  becommg  a  State  submitted  and  passed  an 
amendment  reinserting  that  provision. 

The  recall  of  judges  is  by  no  means  a  new  feature,  except  in  the 
fact  that  it  is  to  be  made  by  the  people.  In  England  they  have  had 
this  recall  ever  since  1688.  for  though  the  judges  are  nominally 
appointed  for  life,  they  hola  subject  to  a  provision  that  they  can  be 
removed  at  will  and  without  cause  by  a  majority  vote  in  Parliament. 

We  will  come  a  little  nearer  home.  In  Massachusetts  they  have 
always  had  exactly  the  same  provision  in  their  constitution.  When 
in  1820  there  was  a  convention  to  revise  their  constitution,  Daniel 
Webster  and  others  who  represented,  as  he  did,  vested  interests, 
earnestly  pleaded  to  strike  out  this  provision,  arguing  that  it  would 
make  the  judges  subservient  to  any  passing  gust  of  the  popular  will. 
But  Massachusetts  had  a  better  opining  of  her  people  and  of  her  judges. 
The  conventi' n  refused  to  strike  out  the  provision,  which  is  still  in 
their  constitution.  In  England  and  in  jMassachusetts  and  other 
States  which  have  such  a  provision,  it  has  not  been  often,  if  ever, 
used ;  but,  in  the  language  of  Mr.  Wilson,  it  has  been,  it  seems,  a  good 
"gun  behind  the  door. 

The  recall  of  the  judges  is  unnecessary  where  they  hold  for  a  term 
of  years,  and  not  for  fife,  provided  they  are  really  nominated  and 
elected  by  the  people.  Tne  recall  as  applied  to  the  judges  is  objec- 
tionable, in  my  judgment,  for  many  reasons,  and  among  them  this, 
that  it  can  be  appli^  to  cases  of  ordinary  litigation  where  the  judge 
is  exercising  only  his  legitimate  judicial  function.  If  as  to  such 
matters  he  proves  corrupt,  he  can  be  impeached;  and  if  he  proves 
feeble,  he  can  be  dropped  at  the  end  of  his  term.  The  other  proposed 
remedies,  which  are  set  out  below,  have  the  great  advantage  that 
they  apply  to  prohibit,  or  to  review,  the  courts  only  when  tney  at- 
tempt to  exercise  l^islative  functions  by  setting  aside  acts  oi  the 
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leeiaUture  or  Congress  without  any  constitutional  authority  in  thera- 
seTves  to  do  so. 

(3)  There  is  the  remedy  which  has  been  ably  advocated  by  Mr. 
Roosevelt,  which  is  commonly  called  by  its  opponents  the  ''recall  of 
judicial  decisions."  In  substance,  however,  it  simply  applies  to  the 
decisions  of  the  courts  on  constitutionaUty  of  statutes  tne  same  remedy 
that  the  Constitution  now  gives  as  to  the  veto  of  the  President,  to  wit, 
that  the  statute  which  has  received  a  judicial  veto  shall  be  submitted 
to  Congress,  or  the  legislature,  as  may  be,  and  if  the  court's  veto  is 
overruled  by  the  same  vote  that  is  required  to  overrule  an  executive 
veto,  the  statute  shall  be  held  in  force.  There  can  logically  be  no 
objection  to  applying  to  the  judicial  veto  that  has  been  assumed  with- 
out express  autnority  the  method  that  is  given  to  review  the  expressly 
conferred  executive  veto. 

(4)  Another  remedy,  still,  is  a  suggested  amendment  that  the  courts 
shall  not  be  permitted  to  hold  any  statute  unconstitutional.  Seeing 
that  in  every  l^islature  and  every  Congress  the  members  are 
sworn  to  obey  the  Constitution  equally  with  the  judges,  and  that  in 
those  bodies  there  is  always  a  laji^e  number  of  lawyers,  and  other 
men  of  equal  ability  to  the  judges,  there  is  no  reason  that  we  should 
not  conform  our  procedure  m  tnis  matter  to  that  of  England  and  all 
other  countries  which  have  always  denied  to  the  judges  any  control 
over  l^islation,  and  which  have  always  refused  tne  courts  the  over* 
whelmmg  power  of  an  irreviewable  veto  upon  legislation  which  our 
judges  have  assumed.  In  Ohio  their  recent  constitution  has  modi- 
fied this  su^estion  by  providing  that  the  courts  shall  hold  no  statute 
unconstitutional  if  more  than  one  jud^e  dissents. 

Thb  would  seem  logical,  even  if  the  judges  rightfully  possessed  the 
veto  power,  because  the  United  States  Supreme  Court  has  always 
held  that  no  statute  should  be  declared  unconstitutional  uxdess  it 
was  so '  'beyond  all  reasonable  doubt."  Ogden  v.  Saunders,  12  Wheat., 
269.  In  practice,  however,  we  may  observe  that  the  court  held  the 
income  tax  unconstitutional  when  all  previous  courts,  and  indeed 
the  same  court  in  that  very  case,  had  held  that  statute  constitutional 
and  the  opinion  in  favor  of  its  unconstitutionality  was  by  a  vote  of 
5  to  4.  Upon  this  showing,  certainly,  its  unconstitutionality  was 
not  ''clear  beyond  a  reasonable  doubt.'  But  men  possessed  of  irre- 
viewable, irresponsible  powers  are  capable  of  strange  reasoning  and 
strange  conduct,  and  judges  are  no  exception. 

(5)  But  irrespective  of  the  slow  process  of  constitutional  amend- 
ment, which  the  interests  will  fight  in  every  State  legislature^  there 
is  a  remedy  at  hand  and  already  in  the  power  of  Congress,  if  they 
choose  to  exert  it. 

As  to  judges  below  the  Supreme  Court,  they  are  created  not  by  the 
Constitution,  but  by  an  act  of  Confess.  Congress  can,  therefore, 
abolish  an^  district  or  circuit  at  will.  It  has  abolished  several  dis- 
tricts, and  in  1802  it  abolished  sixteen  circuit  judges  at  a  blow.  It  is, 
therefore,  in  the  power  of  Congress  to  exercise  the  same  power  that  is 
possessed  by  Parliament  in  England  and  by  the  legislature  under  the 
constitution  of  Massachusetts  wd  some  other  States,  of  dropping  the 
judges  by  a  majorit}[  vote,  with  the  approval  of  the  President. 

Nor  is  Congress  without  power  as  to  the  Supreme  Court,  for  the 
Constitution  provides  that,  except  as  to  the  few  cases  in  wnich  the 
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Supreme  Court  has  oijginal  jurisdictioxif  it  shfill  have  appellate  jum- 
diction  ^'with  such  exceptions  and  under  such  regulations  as  Congress 
shall  make."  It  is,  therefore,  entirely  witiiin  the  poweir  of  Congress 
to  deprive  the  courts  of  assuming  jurisdiction  to  hold  any  statute 
unconstitutional.  Such  an  act  was  held  constitutional  by  the  court 
itself  in  the  McCardle  case  (7  Wall.),  m  which  Congress  deprived  the 
court  of  jurisdiction  of  an  apneal  bv  an  act  passed  even  after  the  ap- 

Eeal  was  taken  and  the  court  neld  tnat  they  were  disabled  to  proceed, 
ddeed,  the  court  recognized  this  power  in  Marbury  t;.  Madison,  the 
very  case  in  which  the  extraordinary  doctrine  of  the  judicial  veto 
was  first  put  forward,  for  after  declaring  the  statute  unconstitu- 
tional, the  court  wound  up  by  holding  that  it  could  not  put  its  opin- 
ion into  effect,  because  Congress  had  not  authorized  them  to  issue 
any  writ  to  execute  their  judgment  by  a  mandamus,  which  would 
have  been  neoessary  in  that  case. 

I  have  thus  addressed  you,  my  fellow  citizens,  on  great  questions 
which  deserve  your  consideration  in  view  of  a  determination  on  the 
part  of  a  large  portion  of  our  fellow  citizens  to  have  a  fairer  share  in 
the  opportunities  of  life.  The  progressive  and  humaxutarian  meas- 
ures necessary  to  the  betterment  of  their  condition  are  almost  invar 
riably  negatived  by  the  courts,  whose  sympathies  are  usually  with  the 
propertied  class  and  vested  rignts.  So  far,  you  hare  had  to  meet  this 
oy  the  slowprocess  of  constitutional  amendments,  as  in  the  Ives  case  in 
your  own  State  and  other  instances,  and  the  same  has  be^i  true  in 
other  States.  I  have  cited  the  amendments  to  the  Federal  Constitu- 
tion, one  of  which,  as  to  the  income  tax,  has  after  20  years  of  wrong, 
cure^  one  of  the  worst  decisions  ever  rendered  by  our  highest  court. 
I  could  not,  however,  condemn  it  more  strongly  than  was  done  in 
the  opinions  of  the  four  dissenting  judges  in  that  case  and  as  it  should 
be  condemned  bv  any  impartial  man. 

All  the  rest  of  the  world  ''live,  move,  and  have  their  bein^"  with- 
out the  irreviewable  control  and  supervision  of  judges  over  me  other 
departments  of  the  Government.  The  adheraits  of  ''big  business" 
and  of  the  special  interests  assert  that  we  have  always  nad  it  here 
(since  1803),  and  that  we  will  go  to  ruin  if  we  dispense  with.it.  Of 
course  we  shall,  unless  our  people  are  capable  of  self-government — as 
we  asserted  in  1776.^ 

"If  there  is  anything  which  may  be  said  to  be  axiomatic  in  Amer- 
ican constitutional  law,  it  is  the  proposition  that  neither  of  the  three 
departments  of  Government  can  rightfully  interfere  with  the  work- 
ings of  either  of  the  others.  It  is  to  he  proioundly  regretted  that  this 
salutary  principle  was  first  violated  by  the  ludiciaT  department  in 
Marbury  v.  Madison."  This  is  a  remark  of  the  late  Judge  Seymour 
D.  Tliompson  in  an  admirable  address  b^ore  the  Bar  Association  of 
Texas  in  1896  (30  Am.  Law  Rev.,  678).  Afte^  referring  to  many 
cases  in  which  the  court  had  exercised  autiiority  beyond  th^  right- 
ful powers,  he  thus  sums  up,  in  language  which  I  reproduce  for  its 
intrinsic  power.    Judge  Thompson  said: 

There  is  danger,  real  danger,  that  the  people  will  see  at  one  sweeping  glance  that 
aU  tiie  powers  St  tbeir  governments,  Fedeial  and  State,  lie  at  the  feet  of  us  lawye 


that  is  to  say.  at  the  feet  of  a  judicial  oligarchy;  that  Uiose  uowers  are  bein^  steadily 
exercised  in  oehalf  of  the  wealthy  and  powerful  classes  ana  to  the  prejudice  of  the 
scattered  and  segregated  people;  that  the  power  thus  seized  includes  the  power  of 
amending  the  Constitution;  the  power  of  superintending  the  action,  not  merely  of 
Congress,  but  also  of  the  State  legislatures;  the  power  of  degrading  the  powers  of  the 
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two  housefl  of  OongresB,  in  making  those  investieationB  which  they  may  deem  necee- 
sary  to  wise  legislation,  to  the  powers  which  an  English  court  has  ascrioed  to  British 
colonial  legislatures;  uie  power  of  superintending  the  judiciary  of  the  States,  of 
annulling  tneir  judgments  and  of  commanding  them  what  judgments  to  render;  the 
power  of  denying  to  Congress  the  power  to  raise  revenue  by  a  method  employed  by 
all  governments;  making  the  funoamental  sovereign  powers  of  government,  such  as 
the  power  of  taxation,  the  subject  of  mere  barter  between  corrupt  l^slatures  and 
private  adventurers;  holding  that  a  venal  legislature  temporarily  invested  with 
power  may  corruptly  bargain  away  those  essential  attributes  of  sovereignty^  and  for 
all  time:  that  corporate  franchises  bought  from  corrupt  legislatures  are  sanctified  and 
placed  forever  beyond  recall  by  the  people;  that  great  trusts  and  combinations  may 
place  their  yoke  upon  the  necks  of  people  of  the  United  States,  who  must  groan  for- 
ever under  their  weight,  without  remedy  and  without  hope;  that  trial  by  jury  and 
tiie  ordinary  criminal  justice  of  the  States  which  ought  to  be  kept  near  the  people 
are  to  be  set  aside  and  Federal  court  injunctions  substituted  tnerefor;  that  those 
injunctions  extend  to  preventing  laboring  men  from  quitting  their  employment, 
although  Uiey  are  liable  to  be  discharged  by  their  employers  at  any  hour,  thus  cre- 
ating and  perpetuating  a  state  of  slavery.  There  is  danger  that  the  people  will  see 
tnese  things  all  at  once;  see  their  enrobed  judges  doing  tneir  thinking  on  the  side  of 
the  rich  and  powerful:  see  them  look  with  solemn  cynicism  upon  the  sufferings  of 
the  masses  nor  heed  tne  eartiiquake  when  it  begins  to  rock  beneath  their  feet;  see 
them  present  a  spectacle  not  unlike  that  of  Nero  fiddling  while  Rome  bums,  lliere 
is  danger  that  the  people  will  see  all  this  at  one  sudden  glance,  and  tliat  the  furies 
will  then  break  loose,  and  that  all  hell  will  ride  on  their  wings. 

These  were  the  words  of  a  very  wise  and  just  judge.  There  are 
those  who  will  heed  them  and  there  are  those  who  will  mock  at  them. 
To  my  brother  judges  who  may  hear  them  to-night,  or  who  may  read 
them,  I  would  cite  the  instance  of  the  10  virgins  of  whom  Supreme 
Wisdom  said:  ''And  five  of  them  were  wise  and  five  of  them  were — 
not," 
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BEPOBTED  BY  MB.  CHILTON. 

In  the  Senate  op  the  United  States, 

October  21, 19H. 
Resolvedj  That  an  article  presented  in  the  Senate  by  the  Senator 
from  New  York  (Mr.  O'Gorman)  March  24, 1914,  entitled  "  Illiteracy 
Among  Jewish  Immigrants  and  Its  Causes,"  be  printed  as  a  public 
document. 
Attest: 

James  M.  Bakeb,  Secretary. 
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LETTER  OF  SUBMITTAL. 


170  Broadway,  March  18^  1914. 
My  Dear  Senator  :  In  connection  with  the  proposed  immigration 
bill  a  committee  of  the  National  Jewish  Immigration  Comicil  was 
appointed  to  examine  into  the  question  of  illiteracy  among  Jewish 
immigrants  and  its  causes.  It  went  into  the  matter  thoroughly 
and  {>repared  the  inclosed  docmnent,  which  I  send  to  you  in  the  hope 
that  it  may  be  of  some  service  to  you.  In  anv  event,  will  you  be 
able  to  submit  it  to  the  Senate  in  such  form  that  it  may  become  a 
Senate  docmnent  and  be  printed? 

If  there  are  any  other  facts  with  reference  to  the  provisions  of  the 
bill  in  which  I  may  be  able  to  be  of  service  to  you,  I  trust  you  will 
not  hesitate  to  call  upon  me. 

I  remain,  very  sincerely,  yours, 

Abram  J.  Elkus. 
Hon.  James  A.  O'Gorman, 

United  States  Senate^  Washington^  D.  0. 
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ILLITERACY  AMONG  JEWISH   IMMIGRANTS  AND 

ITS  CAUSES. 


Differences  of  opinion  as  to  the  extent  of  illiteracy  among  Jewish 
immij^ants  induced  the  National  Jewish  Immi^ation  Council  to 
appoint  a  special  committee  of  investigation,  which  hereby  reports 
the  results  of  its  invQistigations. 

According  to  the  report  of  the  United  States  Immigration  Com- 
mission (vol.  4,  entitled  "  Emijgration  Conditions  in  Europe,"  p.  80, 
Table  15),  the  total  illiteracy  (inability  to  read  or  write  any  language 
or  dialect)  of  Hebrew  immigrants  14  years  of  age  and  over  admitted 
into  the  United  States  in  the  fiscal  years  of  1899  to  1909,  inclusive, 
was  25.1  per  cent.  In  1910,  according  to  the  report  of  the  Commis- 
sioner General  of  Immigration  of  that  year,  the  total  Jewish  illit- 
eracy of  admitted  immigrants  was  28.8  per  cent;  in  1911  it  was  25,1 
per  cent;  in  1912,  25  per  cent;  and  in  1913,  21  per  cent.  Adding 
these  four  years  to  the  period  covered  by  the  Government's  figures 
we  find  that  the  total  Jewish  illiteracy  for  1899  to  1918  was  25.1  per 
cent,  thus  maintaining  the  average  up  to  1909.  The  relative  distri- 
bution of  illiteracy  between  Jewish  male  and  female  immigrants  over 
14  years  of  age  is  indicated  by  the  figures  for  1912,  when  the  per- 
centage of  illiteracy  among  males  was  about  16^  per  cent  and  among 
females  88  per  cent,  the  latter  being  twice  as  high  as  the  former. 
According  to  the  Russian  census  of  1897,  which  is  the  last  one  pub- 
lished, the  total  percentage  of  illiteracy  of  Jews  in  Russia,  of  persons 
10  years  of  age  or  over  for  both  sexes,  was  49.9  per  cent.  The  gen- 
eral illiteracy  in  Russia  for  all  races  and  creeds,  according  to  the 
same  census,  was  much  higher — 72  per  cent  (Emigration  Condi- 
tions in  Europe,  p.  348.) 

It  is  evident  rrom  a  comparison  of  the  illiteracy  of  Jewish  immi- 
grants who  come  to  this  country  and  of  Jewish  illiteracy  in  Russia 
7from  which  country  the  bulk  of  Jewish  immigration  comes)  that 
tne  class  of  Jewish  immigrants  who  arrive  here  is,  in  education, 
above  the  average  shown  by  their  coreligionists  abroad.  For  if  it 
were  assumed  that  only  the  average  Jewish  immigrant  comes  to 
these  shores,  then  we  would  expect  to  find  a  greater  illiteracy  pre- 
vailing amongst  Jewish  immigrants  than  the  figures  show.  The 
Jewish  immigrants  who  come  to  this  country  are  thus  shown  to 
represent  a  higher  educational  standard  than  that  evidenced  by  the 
average  Jews  in  Russia.  Notwithstanding  this  fact,  the  i)ercentage 
of  illiteracy  amongst  Jewish  immigrants  to  this  country  is  still,  as 
has  been  shown,  25.1  per  cent  for  the  last  18  years. 

While  there  was  no  disposition  to  doubt  the  accuracy  of  our  Gov- 
ernment's figures  as  to  Jewish  illiteracy,  it  was  considered  advisable 
to  make  an  independent  investigation  of  incoming  immigrants  witib 
reference  to  their  ability  to  read  or  write,  specifically  including 
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6  JEWISH  IMMIGBANTS. 

Hebrew  and  Yiddish.  These  investigations  were  threefold:  The 
first  was  under  the  direction  of  the  Council  of  Jewish  Women  of 
New  York  Citv,  which,  through  a  trustworthy  representative,  inter- 
viewed 1,887  female  immigrants  immediately  after  their  admission 
(March  to  June,  1913).  The  answers  to  questions  as  to  literacy  or 
illiteracy  were  noted  on  special  cards  printed  for  that  purpose,  which 
thereafter  were  compared  with  the  Government  figures.  The  great 
majority  of  the  immigrants  thus  questioned  were  between  the  ages  of 
14  and  25,  from  which  fact  the  inference  might  f airiy  be  drawn  that 
the  degree  of  literacy  would  be  higher  than  amongst  females  of 
all  ages. 

According  to  the  Government  figures,  as  noted  on  the  steamship 
manifests,  of  these  1,887  female  immigrants  17.3  per  cent  were  illit- 
erate, while,  according  to  the  investigation  conducted  by  the  Council 
of  Jewish  Women,  the  illiteracy  shown  was  15.4  per  cent,  substan- 
tially confirming  the  Government's  figures  regardmg  the  same  per- 
sons. 

The  second  investigation  was  conducted  by  a  qualified  statistician, 
who  was  given  the  privilege  of  interviewing  240  Jewish  immigrants 
who  arrived  at  Ellis  Island  during  the  month  of  November,  1913.  Of 
this  number  there  were  130  male  and  110  female  immigrants.  The 
investigator  questioned  these  immigrants  with  the  aid  of  publica- 
tions in  various  languages  and  also  utilized  the  Hebrew  nrayer  book. 
The  result  of  his  inquiry  sunmiarized  is  as  follows:  Of  130  male 
immigrants  the  Government  figures  showed  a  total  illiteracy  of  12.3 
per  cent,  while  the  investigator's  figures  showed  a  total  illiteracy  of 
8.5  per  cent;  of  110  female  immigrants  the  Gevernment  figures 
showed  a  total  illiteracy  of  18.2  per  cent,  while  those  of  the  special 
investigator  showed  an  illiteracy  of  25.4  per  cent.  In  this  cold  month 
sturdier,  and  therefore  younger,  immigrants  may  be  expected  to 
emigrate  than  ordinarily,  who  are  therefore  also  presumably  better 
educated  than  summer  arrivals. 

Summarized,  therefore,  for  240  immigrants  the  steamship  mani- 
fests showed  an  illiteracy  of  15  per  cent,  while  the  private  investiga- 
tion showed  an  illiteracy  of  16.7  per  cent. 

In  connection  with  the  male  illiteracy,  as  shown  by  the  private  in- 
vestigation, it  should  be  noted  that  11  immigrants  who  could  merely 
read  the  Hebrew  prayer  book  were  considered  by  the  investigator  to 
be  illiterate,  in  order  to  conform  with  the  provisions  of  the  projected 
Burnett  bill,  but  under  which  provision  it  is  questionable  whether  a 
man  who  can  only  read  the  Hebrew  prayer  book  would  be  considered 
literate.  Similarly  8  of  the  female  immigrants  who  could  only  read 
the  Hebrew  prayer  book  were  considered  by  the  investigator  illiterate. 

Explanation  should  be  made  of  the  causes  for  noting  these  19  im- 
migrants as  illiterate.  Reading  the  Hebrew  prayer  book  partakes  of 
the  nature  of  a  mechanical  operation.  It  has  been  known  that  per- 
sons able  to  read  the  prayer  book  were  not  able  to  read  the  Hebrew 
language  in  any  other  form. 

The  third  investigation  was  conducted  by  the  Jewish  Immigrants' 
Information  Bureau,  which  interviewed  at  Galveston,  Tex.,  1,029 
male  immigrants  and  255  female  immigrants  from  July  7  to  Novem- 
ber 1, 1913,  inclusive.  The  results  of  the  inquiry  were  then  compared 
with  the  Government  figures,  and  the  result  follows:  Of  1,029  male 
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immigrants  the  bureau  found  that  16  per  cent  were  totally  illiterate, 
and  we  Government  figures  tally.  Of  255  female  immigrants  the 
bureau  found  a  total  illiteracy  of  39  per  cent,  while  the  Government 
figures  show  a  total  illiteracy  of  40  per  cent. 

From  March  to  June,  1913,  a  i>revious  investigation  had  been  made 
by  this  same  bureau  of  389  iiiunigrants,  of  which  351  were  male  and 
88  female.  According  to  the  bureau,  of  these  389  immigrants  there 
was  a  total  illiteracy  of  14.7  per  cent,  while  the  Government  figures 
showed  an  illiteracjr  of  17.5  per  cent. 

A  study  of  the  ngures  resulting  from  the  three  private  investiga- 
tions indicates  that  there  is  little  or  no  deviation  between  the  Gov- 
ernment figures  and  those  of  the  private  investigations. 

In  noting  that  the  entire  Jewish  illiteracy  for  11  years,  as  shown 
by  the  commission,  is  25.7  per  cent,  it  should  be  talcen  into  account 
that  the  relatively  large  proportion  of  female  Jewish  immigration 
to  this  country  pushes  up  the  total  illiteracy  rate,  for  it  is  a  fact  that 
the  percentage  of  illiteracy  is  far  greater  amongst  Jewish  females 
than  it  is  amongst  males.  On  this  point  it  might  be  interesting  to 
mention  that  from  1899  to  1910  the  Jewish  female  immigration  was 
43.4  per  cent  of  the  total  Jewish  immigration,  while  for  that  period 
the  total  female  immigration  of  all  races  was  30.5  per  cent  of  the 
whole  number  of  male  and  female  immigrants. 

This  large  Jewish  femtJe  immigration  is  therefore  a  contributing 
cause  to  the  prevailing  rate  of  ilEteracy  amongst  Jewish  immigra- 
tion in  general. 

An  exemption  in  the  literacy  test  with  regard  to  Jewish  females 
coming  to  certain  specified  near  relatives  would  not  be  a  material 
counterweighing  innuence  because  of  the  fact  that  the  bulk  of  the 
female  Jewish  immigrants  come  without  having  parent  or  husband 
here. 

The  analysis  of  the  illiteracy  of  Jewish  immigrants  would  be  in- 
complete without  a  study  of  the  educational  conditions  prevailing  in 
the  countries  where  they  come  from.  Selection  has  been  made  of 
Bussia  and  Roumania  because,  first,  as  noted  before,  the  bulk  of 
Jewish  immigration  comes  from  those  coimtries;  and,  secondly, 
because  in  those  countries  the  Jew  is  a  subject  to  religious  and 
political  persecutions^  of  sweeping  character,  particularly  affecting 
educational  opportunities. 

Concerning  Bussia,  in  addition  to  the  legal  and  religious  disabili- 
ties directed  against  the  Jews,  sweeping  restrictions  are  also  made 
debarring  them  from  a  full  and  free  attendance  in  elementary 
schools.    For  example : 

(a)  The  limitations  of  the  number  of  Jewish  pupils  in  secondary 
governmental  schools  is  10  per  cent  (statement  by  Jewish  Colo- 
nization Association,  1910).  Though  not  applicable  to  elementary 
schools,  the  rule  is  arbitrarily  applied  there,  too.  This  limitation 
becomes  all  the  more  serious  when  it  is  noted  that  the  facilities 
for  elementary  education  in  Bussia  permit  only  40  out  of  every  1,000 
in  the  entire  Bussian  Empire  to  attend  common  schools  (Encyclo- 
pedia of  Pavlenkoff,  1910).  The  ratio  in  England  is  176;  Italy,  83; 
&ermany,  158 ;  France,  144.  Scarcely  any  j)ublic  schools  were  estab- 
lished in  the  sections  where  the  Jews  reside  in  numbers. 

(6)  The  Jews  in  the  Bussian  pale  therefore  were  compelled  at 
their  own  expense  and  initiative  to  found  private  schools  to  permit  a 
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larger  proportion  to  get  the  benefits  of  a  school  education  than  the 
Government  allowed.  But  the  Gk)vemment  placed  every  obstacle  in 
the  way  of  their  opening  such  private  schools  (report  of  officials  of 
International  Colonization  Association  to  the  United  States  Immi- 
gration Commission,  vol.  4,  p.  277),  and  increasing  poverty  further 
retards  these  efforts. 

It  is  true  that  the  Russian  Gt>vemment,  in  order  to  provide  par- 
tially for  the  education  of  Jewish  children  who  are  debarred  irom 
general  schools,  founded  a  few  special  Government  schools  which 
depended  upon  a  very  limited  funa.  The  number  of  such  schools  at 
the  end  of  the  last  century  was  determined  to  be  183,  with  an  average 
of  113  pupils  for  each  schooL  or  a  total  of  20,679.  (P.  344,  vol.  4, 
United  States  Immigration  Commission  reports,  quoting  Dr.  L  M. 
Bubinow's  article  on  the  '^  Economic  conditions  of  the  Jews  in  Bus- 
sia,"  Bulletin  of  the  United  States  Bureau  of  Labor,  No.  72,  Septem- 
ber, 1907.)  The  Jews  therefore  had  to  supplement  these  sdiools 
with  the  institution  known  as  the  "chedar.*|  The  chedar  is  a  de- 
nominational school,  the  purpose  of  which  is  instruction  in  the  Bible 
and  Jewish  religion  and  learning.  According  to  the  investi^tion 
of  the  Jewish  Colonization  Association  in  1904  (p.  346,  Dr.  Kubi- 
now's  article^  above  quoted) ,  which  collated  data  from  507  localities 
with  a  Jewish  population  of  1,420,000,  there  were  found  7,146 
chedars.  From  this  date  the  estimated  total  number  of  existmg 
chedars  was,  at  the  time,  24,000.  The  average  number  of  pupUs  to 
each  chedar  was  foimd  to  be  13.7per  cent  (according  to  investigation 
of  the  Imperial  Kussian  Free  Economic  Society,  page  345,  above- 
quoted  article) ;  therefore  these  24,000  chedars  evidently  contained 
about  329,000  pupils.  The  total  number  of  Jewish  children  of  school 
age  is,  however,  estimated  by  Dr.  Rubinow  to  be  more  than  700,000. 
(r.  345,  article  above  quotea.) 

Attention  should  be  called  to  the  fact  that  in  these  507  districts 
investigated  by  the  International  Colonization  Association  onl^  8  per 
cent  of  Jewish  girls  were  found  to  frequent  the  chedarim,  and  in  this 
connection  it  should  be  noted  that  the  Bussian  Government  opposes 
the  creation  of  chedarim  for  girls.  (Economic  Status  of  the  Jews  in 
Bussia,  published  by  the  International  Colonization  Association, 
1904.) 

Concerning  the  chedarim.  Dr.  Bubinow  notes  (p.  346,  above-quoted 
article  of  Dr.  I.  N.  Bubinow)  that  although  the  chedar  has  an  im- 
portant function  to  fulfill — 

it  does  not  follow  that  It  does  It  In  a  satisfactory  manner.  •  •  •  The 
methods  are  antiquated  and  the  environments  indescribably  bad.  •  •  •  The 
air  in  the  improvised  schoolrooms  has  often  been  described  as  Icilling.  •  •  • 
These  objectionable  features  of  the  typical  chedar  are  accentuated  by  the 
excessively  long  hours.  •  •  •  The  school  day  begins  at  9  a.  m.  and  ends 
at  5,  sometimes  at  6,  or  even  8  p.  m.,  so  that  the  school  day  lasts  anywhere 
from  8  to  11  hours. 

(c)  The  American  Jewish  Yearbook  annually  compiles  a  list  of 
events  affecting  Jews  in  various  countries.  From  the  yearbook  of 
1913,  page  320,  we  find  the  following  Russian  educational  restric- 
tions airected  against  Jews: 

August,  1912, — Many  private  schools  are  closed  as  a  result  of  anti-Jewish  cir- 
culars of  the  ministry  of  education. 

September,  19 It, — ^At  Beredicheflf  no  Jewish  child  admitted  this  year  to  local 
■choola.    At  Brodflky  course  for  Jewish  teachers  prohibited  from  admitting 
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those  without  right  of  residence.  A  member  of  Kiew  edacation  department 
orders  that  at  Beredicheff,  where  Jews  contribute  96  per  cent  of  maintenance 
funds,  no  Jewish  students  be  accepted,  percentage  norm  having  been  exceeded. 

March,  191S, — Ministry  of  education  drafts  new  regulation  providing  that 
percentage  norm  shall  be  calculated  on  a  basis  of  total  number  of  students  on 
roll  at  a  school  and  not  on  total  number  of  students  admitted. 

May,  191S. — Ministry  of  Education  orders  that  vacancies  for  Jews  according 
to  percentage  norm  shall  be  filled  by  lot  and  not  according  to  standing  at 
entrance  examination,  as  heretofore. 

June,  191S. — Government  commission  considers  the  Introduction  of  formal 
percentage  norm  In  elementary  schools  for  Jews. 

July,  1911  (p.  151). — Revision  of  percentage  norm  of  students  to  be  admitted 
this  year  to  educational  institutions  will  result  in  total  exclusion  of  Jews  in 
many  cases  and  admit  only  an  Insignificant  number  in  others. 

July,  1910  (p.  154). — Elementary  schools  hitherto  not  enforcing  restrictions 
henceforth  will  admit  Jews  only  in  limited  cumbers. 

(d)  The  Jewish  Colonization  Association  of  St.  Petersburg  in  1904 
pubhshed  a  book  on  the  economic  status  of  the  Jews  in  Russia,  which 
book  was  the  basis  of  Dr.  Eubinow's  article  referred  to  in  (&).  In 
this  publication  the  following  is  noted : 

The  principals  of  the  public  schools  are  often  Instructed  by  ministerial  cir- 
culars to  rigorously  enforce  the  rules  that  all  pupils  should  perform  the  written 
school  exercises  on  Saturdays  and  on  Jewish  holidays. 

The  inference  is  therefore  inevitable  that  on  such  days  the  attend- 
ance of  Jewish  children  is  considerably  curtailed. 

(e)  That  the  public-school  system  of  Russia  is  inadequate  is  fur- 
ther indicated  by  the  fact  that  the  expenditures  of  the  Russian 
Government  for  education  amount  to  3  per  cent  of  its  budget.  (En- 
cyclopedia of  Pavlenkoff,  1910.)  On  this  point  the  following  figures 
are  interesting.  According  to  an  article  entitled  "Education  in 
Russia,"  by  Prof.  Simkhovitch,  in  the  Educational  Review,  May, 
1907,  in  1900  there  were  84,544  elementary  schools  in  the  Russian 
Empire,  with  172,494  teachers  and  4,507,827  pupils.  Out  of  this 
number  47.5  per  cent  of  the  schools  were  imder  the  management  of 
the  ministry  of  education  and  42J  per  cent  were  parochial  schools 
under  the  synod. 

Ever  increasing  economic  distress  among  the  Jews  in  Russia  makes 
it  daily  more  difficult  for  Jews  residing  there  to  secure  the  funds 
necessary  to  provide  instruction  for  their  children  even  at  the  chedars 
which  the  Government  permits  to  be  maintained, 

(/)  The  anti-Jewish  educational  discriminations  in  Russia  have 
become  so  shoclring  that  at  a  recent  national  educational  congress 
held  in  St.  Petersburg  in  January,  1914,  rigorous  resolutions  of  pro- 
test were  adopted  by  the  6,000  teachers  of  all  races  and  creeds  who 
attended.  These  proceedings  were  reported  in  the  New  York  Even- 
ing Sun  of  February  3, 1914,  as  follows : 

Education  fob  Jews  in  Russia — Teachebs*  Conference  Favors  Imparttalitt — 

€rOVEBNMENT  OPPOSED — MaNY  IMPEDIMENTS  ENCOUNTERED  BY  PROGRESSIVES. 

At  the  first  all-RussIan  conference  on  primary  education  recently  held  in  St 
Petersburg  it  was  resolved  by  the  thousands  of  teachers  and  educationists  who 
attended  from  all  parts  of  the  Empire  that  the  Jewish  inhabitants  of  Russia 
ought  not  to  be  discriminated  against  in  the  matter  of  education.  The  resolu- 
tion adopted  by  the  committee  appointed  to  deal  with  the  subject  of  schools 
tor  non-Bussian  races  reads  as  foUows: 
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"Whereas  the  right  to  education  must  be  considered  as  inalienable,  while 
the  residential  and  educational  restrictions  practically  deprive  a  large  portion 
of  the  Jewish  population  of  that  right;  and  whereas  the  restrictive  laws  pro- 
duce a  demoralizing  effect  on  both  Jews  and  Christians,  while  their  application 
is  injurious  from  the  point  of  view  of  the  State  and  educational  work,  this  con- 
ference advocates  the  abolition  of  the  said  restrictive  laws  for  the  Jewish 
population." 

On  the  motion  of  M.  Smirnoff  another  resolution  condemning  all  manifesta- 
tions of  anti-Semitism  in  the  schools  and  calling  upon  the  teachers  to  counter- 
act such  tendencies  was  adopted. 

The  St.  Petersburg  correspondent  of  a  London  weekly  writes  that  attempts 
were  made  at  first  to  "  pack  "  the  conference  with  members  the  St.  Petersburg 
authorities  thought  were  politically  trustworthy.    Says  this  correspondent: 

**The  fact  that  a  teachers*  conference  could  only  be  held  this  year  for  the 
first  time  sufficiently  illustrates  the  attitude  of  the  Russian  Government  toward 
primary  education.  But  even  on  this  occasion  the  conference  could  only  obtain 
permission  to  meet  owing  to  the  accident  that  at  the  head  of  the  organizing 
committee  was  Senator  Mamontoff,  a  man  of  great  influence  through  his  per- 
sonal and  family  connections.  He  alone  was  able  to  overcome  the  innumerable 
impediments  placed  by  the  bureaucracy  in  the  way  of  the  conference.  At  first 
the  St  Petersburg  authorities  thought  they  would  be  able  to  keep  the  organiza- 
tion of  the  conference  in  their  own  hands  and  through  their  local  agents  to 
pack  it  with  none  but  the  politically  'trustworthy*  elements  of  the  teaching 
body.  It  soon  became  clear,  however,  that  the  idea  of  the  conference  had  at- 
tracted the  most  liberally  minded  educationists  in  the  most  forlorn  comers  of 
the  Empire  and  that  a  wholesale  pilgrimage  of  teachers  to  St  Petersburg  was 
to  be  expected  during  the  holiday  season. 

**  OFFICIAL  IMPEDIMENTS. 

"  Then  the  bureaucracy  radically  changed  its  attitude  toward  the  conference. 
Wherever  the  teachers  were  suspected  of  political  *  untrustworthlness '  the 
local  authorities  either  refused  them  leave  of  absence  altogether  or  accompanied 
their  permission  by  such  burdensome  conditions  that  the  Journey  to  St.  Peters- 
burg proved  impossible.  One  lady  teacher  from  Tashkent,  for  instance,  was 
promised  leave  on  condition  that  she  should  start  on  January  4  and  return  by 
January  20.  Since  January  4  was  the  opening  day  of  the  conference,  while  the 
Journey  from  Tashkent  to  St.  Petersburg  takes  five  days,  the  emptiness  of  this 
concession  is  obvious.  At  the  same  time  the  official  Rossi  a  began  to  publish 
minatory  articles  warning  the  teachers  that  nothing  in  the  way  of  politics  would 
be  allowed  at  the  .conference,  which  would  be  closed  at  the  slightest  attempt 
to  overstep  the  limits  imposed. 

"But,  in  spite  of  everything,  the  conference  was  attended  by  over  6,000 
teachers  from  every  comer  of  Russia,  and  the  spirit  displayed  by  its  members 
was  one  of  pronounced  antagonism  to  the  Government" 

MEMORANDUM    FROM   THE   INTERNATIONAL    COLONIZATION    ASSOCIATION, 

ST.  PETERSBURG. 

The  rights  of  the  Jewish  subjects  of  Eussia  with  reference  to 
education,  residence,  and  civil  service  are  fixed  not  alone  by  laws, 
but  by  administrative  regulations  and  by  the  good  will  of  the  au- 
thorities. Any  change  of  oflScials  (for  example,  in  the  ministry  of 
culture  and  education)  creates  misgivings  in  the  minds  of  the  Jewish 
parents  and  their  children  and  the  fear  that  conditions  may  become 
worse.  The  welfare  of  the  Jewish  children  of  school  age  depends 
on  the  mood,  the  character,  and  the  inclinations  of  the  new  officials. 
The  administrators  in  the  department  of  education  invariably  ad- 
just themselves  to  the  views  of  their  superiors.  The  change  in 
officials  therefore  results  frequently  in  the  closing  of  the  doors  of 
schools  to  Jewish  children. 
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According  to  the  census  of  1897  the  Jewish  population  of  Bussia 
constituted  4  per  cent  of  the  total  population.  The  report  of  the 
minister  of  culture  and  education  for  1911  shows  the  following 
statistics  as  to  attendance  in  the  State  public  schools: 

Total  number  of  pnpUs 4, 746, 786 

Jewish  pupils 69, 358 

Per  cent  of  Jewish  pupils 1. 46 

As  a  matter  of  fact  the  percentage  of  Jewish  pupils  is  even  less 
than  1.46  per  c^t,  because  a  large  number  of  Christian  children  at- 
tend the  parochial  schools,  in  which  the  number  of  Jewi^  pupils  is 
negligible. 

According  to  private  investigations  there  were,  in  1910,  920  special 
Jewish  elementary  schools  (State,  communal,  and  private  schools). 
The  number  of  pupils  was  about  90,000.  Thus  the  total  number  of 
Jewish  pupils  in  1911  frequenting  any  form  of  elementary  school 
under  the  supervision  of  the  Government  aggregated  170,000.  As- 
suming that  tne  Jewish  population  in  Russia  is  6,000,000  and  that  the 
percentage  of  Jewish  children  of  school  age  is  9  out  of  every  100,  we 
arrive  at  the  conclusion  that  the  number  of  Jewish  pupils  m  schools 
ought  to  reach  540,000;  as  a  matter  of  fact  the  number,  as  we  have 
seen,  is  only  170,000.  Therefore  only  31.5  per  cent  of  Jewish 
children  attend  elementary  schools.  We  can  not  vouch  for  the  ab- 
solute accuracy  of  the  above  figures  because  of  tiie  lack  of  satisfac- 
tory statistics  with  reference  to  matters  of  education  in  Russia.  The 
material  colected  by  the  census  of  1911  has  not  yet  been  published 
in  its  entirety.  At  this  writing  the  result  of  the  census  is  faiown 
only  with  regard  to  one  educational  district — ^that  of  Kiev.  That  dis- 
trict includes  the  Provinces  of  Kiev,  Podolia,  Wolina,  Poltawa,  and 
Czerniffow.  Although  these  Provinces  are  within  the  Pale  of  Jew- 
ish settlement  it  should  be  noted  that  the  percentage  of  Jewish  popu- 
lation in  these  sections  according  to  the  census  of  1897  is  9.8  per 
cent,  while  that  of  the  northwest  districts  is  14.14  per  cent  and 
Russian  Poland  14.68  per  cent.  Bearing  in  mind  the  above  fact, 
the  following  are  the  figures  for  the  Kiev  educational  district  on 
January  1,  1911,  according  to  the  report  of  the  minister  of  culture 
and  education : 

Schools 4,445 

Total  number  of  pupils 366, 383 

Jewish  pupils 30, 138 

per  cent  of  Jewish  pupils 9.6 

And  according  to  the  report  of  the  Ortliodox  church : 

Parochial  schools . 5, 843 

Total  number  of  pupils 318,153 

Jewish  pupils 2, 671 

Per  cent  of  Jewish  pupils 0. 84 

Total  number  of  pupils 684, 636 

Total  number  of  Jewish  pupils .32, 809 

Total  per  cent  of  Jewish  pupils 4. 8 

These  figures  are  the  more  significant  if  we  take  into  accoimt  the 
fact  that  me  State  public  elementary  schools  exist  mainly  in  cities 
and  towns,  and  there  the  Jewish  population  is  concentrated.    Ae- 
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cording  to  the  census  of  1897  the  percentage  of  Jewish  population  in 
the  Kiev  educational  district  is  as  follows: 

Per  cent. 

Beredichew 78. 0 

Kiev 12. 9 

Shytomlr 48.9 

Krementschug 47. 2 

Uman 57. 8 

Kamanetz  Podolsk 45. 1 

KowQO 56. 1 

Wlnnltza 38. 2 

Poltawa 20. 4 

Gzerkas^y 37. 0 

Czernygod 36. 2 

The  following  are  the  detailed  statistics  of  pupils  attending  the 
State  elementary  schools  according  to  the  unpublished  report  of  the 
procurator  of  the  Kiev  education  district  for  1911  (see  the  Bulletin 
of  the  Jewish  Association  of  Instruction,  1912) : 


Oorernment. 

Total  nmnlMr  of 
pupils. 

Jewish. 

Per  cent  Jewish. 

Boys. 

Qllls. 

Boys. 

Ollls. 

Boys. 

Oirb. 

Kitw 

49,406 
ai,422 
44.330 
77,987 
03,453 

90,640 
9,499 
16,524 
26,569 
27,128 

1,806 
649 

9n 

550 
541 

2,846 
1,078 

i,n8 

1,840 
1,308 

3.6 
2.0 
2.2 

,7 
.6 

U.7 

Podolia 

11.8 

Wohltnw 

ia4 

OMnitiow 

0.9 

PoltOWB 

4.8 

Tntal  nnmlMr 

..  396,968 

T--S-K            

jffwisn 

..    13.802 

P«oait  of  Jewish  pupils 

;:        'J4 

The  above  figures  show  that  more  Jewish  boys  are  debarred  from 
attending  elementary  schools  than  Jewish  girls.  This  is  due  to  the 
fact,  on  the  one  hand,  that  Christian  girls  are  not  eager  to  receive 
education  in  elementary  schools  and,  on  the  other  hand,  is  the  out- 
ccHne  of  a  rigorous  poucy  on  the  part  of  the  authorities  in  the  ele- 
mentary schools  not  to  admit,  as  far  as  possible,  Jewish  boys  to 
school.    Ihe  same  rigor  is  not  applied  to  Jewish  girls. 

We  wish  to  point  out  that  the  procurator  of  the  Kiev  education 
district  congratulates  himself  in  his  report  of  1911  for  having  suc- 
ceeded in  r^ucin^  the  percentage  of  Jewish  popidation  to  3.4  per 
cent,  while  in  previous  years  the  percentage  had  been  higher. 

Regarding  private  Jewish  elementary  schools,  according  to  the 
census  for  1911  there  were  in  19  Jewish  State  schools  3,482  pupils 
and  in  75  Jewish  communal  schools  8,628  pupils,  making  a  total  of 
12,110.  It  should  be  borne  in  mind  that  we  do  not  here  refer  to  the 
chedarim  registered  and  those  which  are  not  registered  but  exist  de 
facto,  nor  chedarim  supported  by  private  persons. 

We  get  an  inferential  summary  of  pupils  in  Jewish  private  schools 
by  subtracting  from  the  total  number  of  pupils  in  the  elementary 
schools  of  the  Kiev  education  district — ^to  wit,  30,138 — ^the  number 
25,412  (whidi  represents  13^302  Jewish  pui)ils  in  general  elementary 
schools  and  12,110  pupils  m  private  cTewish  State  and  communal 
schools),  which  leaves  4,726  pupils. 
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We  will  now  take  up  the  instructions  of  the  school  authorities,  the 

Jurpose  of  which  is  to  restrict  as  much  as  possible  the  admission  of 
ewish  children  to  elementary  schools.  Ilnfortimately  the  Jewish 
subjects  in  Russia  are  frequently  denied  what  the  written  law  allows 
them.  Too  frequently  what  is  permitted  and  what  is  prohibited  is 
but  the  humor  or  spleen  of  the  officials  and  executive  authorities. 
The  establishment  of  new  Jewish  schools  is  almost  entirely  pro- 
hibited. For  instance,  the  Jewish  community  of  Kiev  struggled 
from  four  to  five  years  before  it  was  permitted  to  establish  an  ele- 
mentary school  with  a  four  years'  course  for  Jewish  children.  The 
Jewish  schools  in  existence  are  overcrowded.  The  admission  of  Jew- 
ish children  to  the  general  elementary  schools  is  illusory.  In  addition, 
the  number  of  elementary  schools  is  limited.  The  authorities  of  the 
educational  department  are  not  favorably  disposed  to  the  ambition 
of  the  Jewish  population  to  reform  the  chedarim  to  bring  them  up 
to  the  standard  of  the  ordinary  elementary  schools.  The  chedarim 
are  religious  schools  of  a  primitive  nature.  Hundreds  of  thousai«ds 
of  Jewish  pupils  spend  the  best  years  of  their  youth  in  these  insani- 
tary chedarim,  in  which  the  instruction  lacks  a  pedagogical  system, 
and  in  which  nothing  is  learned  except  some  knowledge  of  the  Jewish 
religion.  Keading  is  taught  only  to  the  extent  of  learning  the  prayers 
and  reli^ous  texts. 

The  wisdom  obtained  by  the  Jewish  children  in  these  chedarim  is 
of  small  value,  while  the  deplorable  physical  conditions  of  the 
chedarim  ruin  them  physically.  Modernized  Jewish  people  are 
anxious  to  reform  them  in  every  particular — ^to  make  the  atmosphere 
hygienic  and  to  introduce  pedagogical  methods.  But  they  are  handi- 
capped by  "  rules,  circulars,  instructions,  and  ukases."  For  exam- 
ple, as  a  rule  nothing  but  the  teaching  of  religion  and  religious  laws 
IS  permitted ;  reading  and  writing  is  allowed,  but  only  in  so  far  as 
rebgious  instruction  requires.  Teaching  of  general  "  profane  "  sub- 
jetcs,  even  in  Yiddish,  is  stricUy  prohibited.  The  chedarim  must  in 
no  way  be  like  the  school.  The  following  fact  is  of  interest  (see 
bulletin  of  the  Jewish  Association  for  Instruction  No.  23,  Sept., 
1913) :  On  April  17, 1903,  the  director  of  public  schools  of  the  Prov- 
ince of  Mohilew  permitted  the  Jewish  community  of  Lukoml  to 
establish  a  chedar  providing  for  a  teaching  program  to  include  the 
Russian  language,  writing,  and  arithmetic.  On  the  strength  of  this 
permission  this  chedar  was  in  existence  for  11  years,  and  achieved 
such  success  that  it  developed  into  a  regular  school  and  owns  its 
building.  In  May,  1913,  the  inspector  of  schools  was  on  an  inspec- 
tion tour  in  Lukoml  and  learned  that  this  chedar  had  acquired  the 
character  of  a  regular  elementary  school.  He  ordered  it  immediately 
closed.  By  this  order  200  Jewish  children  were  deprived  of  the  op- 
portunity of  receiving  an  elementary  education. 

The  following  are  additional  facts  illustrative  of  the  policy  of  the 
Russian  Government  toward  the  Jews: 

(1)  Wolkowinzy,  Province  of  Podolia:  In  this  city  there  are  500 
Jewish  families  and  not  a  Jewish  school.  In  1903  an  elementary 
school  with  a  one-class  course  was  established;  the  Jewish  com- 
munity granted  this  school  2,000  roubles  out  of  the  funds  of  the  meat 
tax,  on  me  condition  that  Jewish  children  be  admitted  to  this  school. 
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As  a  matter  of  fact  not  one  Jewish  child  was  permitted  to  attend  this 
school  (bulletin  of  the  Jewish  Association  for  Instruction,  Dec., 
1910,  No.  21). 

(2)  Swenjion,  Province  of  Wilna :  There  are  two  schools  for  girls, 
one  a  parochial  and  the  other  a  pregymnasium.  Jewish  girls  are 
admitted  only  in  rare  exceptions. 

(?  The  city  school  commission  of  Kiev  formulated  new  rules  regu- 
lating the  admission  of  pupils  to  the  city  schools.  Upon  the  sugges- 
tion of  the  president  of  tne  committee  Christian  pupils  have  the  pref- 
erence of  admission. 

(4)  niinetz,  Province  of  Wolina :  At  the  beginning  of  the  school 
vear  6  Jews  and  27  Christians  were  admitted  to  the  local  city  school. 
It  should  be  noted  that  the  Jewish  community  of  this  town  contrib- 
uted 20,000  roubles  to  the  school  on  condition  that  there  should  be  no 
discrimination  as  to  nationality  in  permitting  admission  to  this 
school.  In  spite  of  the  promise  of  the  school  authorities  to  agree  to 
this  provision  a  great  number  of  Jewish  children  are  refused  admis- 
sion. 

(5)  The  Kiev  Post  reports: 

Mr.  Snosko-Borowskj,  a  member  of  the  Zematvo  of  Kanew  and  commissioner 
of  education,  visited  the  two-class  school  of  Kanew.  His  attention  was  called 
to  a  Jewish  girl,  whom  he  addressed  as  follows : 

"Well,  Jewess,  answer." 

As  the  girl  replied  that  she  was  a  Russian  girl,  Mr.  Snosko-Borowsky  ordered 
that  all  the  Jewish  boys  and  girls  of  the  schools  should  be  shown  to  him.  Natu- 
raUy  all  the  children  became  nervous  and  could  not  properly  answer  the  ques- 
tions asked  them.  Mr.  Snosko-Borowsky  as  commissioner  of  education  ordered 
that  a  list  be  made  of  all  the  Jewish  pupils  and  suggested  that  they  should  be 
discharged. 

(6)  The  Young  Clerks'  Jewish  Association  of  Poltawa  applied  for 
permission  to  establish  a  Saturday  evening  school  for  adults.  The. 
application  was  rejected  by  the  school  authorities  and  no  reason  for 
this  action  was  given. 

(7)  The  Association  for  Propaganda  of  Instruction  Among  Jews 
applied  for  permission  to  establish  an  elementary  high  school  for 
adults  in  Minsk.  At  first  the  application  was  rejected.  The  result 
of  a  personal  interview  was  the  promise  that  permission  would  be 
granted  for  a  night  school  in  connection  with  tne  existing  State  ele- 
mentary school.  The  association  renewed  its  application,  accepting 
the  above  modification.  Again  the  application  was  rejected  for  the 
only  reason  that  the  association  want^  to  connect  the  ni^ht  school 
with  the  elementary  school.  A  third  request  was  also  rejected  be- 
cause the  governor  of  Minsk  had  not  been  requested  to  give  his 
opinion  and  because  the  program  proposed  for  the  new  school  was 
not  satisfactory. 

(8)  The  Association  for  the  Encouragement  of  Trade  Among 
Schools  applied  for  permission  to  establish  a  night  school  for  carpen- 
ters in  Zshytomir.  The  purpose  of  this  school  was  to  familiarize 
carpenters  with  the  most  advanced  methods  in  their  trade  and  to 
teach  them  painting  and  polishing  of  furniture,  etc.  The  application 
was  rejected  and  no  cause  was  given  for  this  action. 

(9)  There  is  no  law  creating  a  percentage  norm  for  the  admission 
of  Jewish  children  to  the  two-class  elementary  schools.    Nevertheless 
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Jewish  children  as  a  rule  are  not  admitted  to  elementary  schools  in 
the  government  of  Kowno. 

The  above  citations  are  only  a  few  examples  chosen  from  a  great 
many  similar  occurrences. 


The  right  of  attendance  b^  Jewish  children  in  Russian  schools  is 
not  restricted  so  much  by  written  laws  as  by  the  executive  power  of 
the  imperial  authorities,  notably  the  minister  of  culture  and  educa- 
tion. The  long  series  of  circulars  issued  by  the  minister  during  the 
past  25  to  30  years  have  made  the  right  of  Jewish  subjects  to  attend 
either  State  elementary  schools  or  hi^h  schools,  as  well  as  universities 
and  technical  high  schools,  almost  illusory.  In  many  cases  the  cir- 
culars abrogate  this  right.  Such  restrictive  circulars  are  published 
in  the  official  journal  of  the  Government,  particularly  in  the  bulletins 
of  the  minister  of  culture  and  education  and  in  the  Bulletin  of  Public 
Instruction.  The  percentage  norm  of  Jewish  subjects  who  are  per- 
mitted to  receive  elementary  education  is  determmed  in  secret  cir- 
culars directly  distributed  by  the  minister  to  the  local  authorities  in 
charge  of  public  instruction  and  to  advisory  boards  of  local  munici- 
palities. It  is  a  fact  that  the  authorities  of  those  municipalities  in 
which  Jews  have  no  representation  on  the  governing  boards  restrict 
the  rights  of  Jews  to  a  greater  extent  than  intended  by  the  ministerial 
circulars.  Very  often  municipalities  entirely  close  the  doors  of 
schools  to  Jewish  children. 

There  are  no  restrictions  in  the  general  writtep  laws  debarring 
Jewish  children  from  receiving  elementarv  education.  Section  966, 
volume  9,  of  the  Kussian  Code  reads  as  follows: 

Children  of  Jewish  parents  are  admitted  to  public  goyemmental  schools,  as 
well  as  to  private  schools,  without  any  discrimination  in  all  cities  where  their 
parents  are  lawfully  permitted  to  live. 

Section  3146  of  the  code,  volume  11,  concerning  schools  under  the 
supervision  of  the  minister  of  culture,  reads  as  follows: 

Children  not  less  than  7  years  of  age  are  admitted  to  municipal  schools  with- 
out discrimination  as  to  social  class  or  faith. 

It  is  well  known  that  these  laws  are  but  dead  letters  and  that  ele- 
mentary instruction  is  also  hedged  about  for  Jewish  children  by 
restrictive  decrees  and  ministerial  circulars  which  nullify  the  above- 
mentioned  laws.  These  circulars  are  never  published;  they  are 
secretly  directed  to  the  respective  authorities^  and  their  publication 
is  prohibited.  One  circular  issued  by  the  minister  in  1911  prescribed 
that  Jewish  children  be  admitted  to  elementary  schools  only  after 
the  non-Jewish  children  who  have  applied  for  admission  have  been 
placed  and  when  vacancies  are  therearter  left.  This  decree  has  been 
promptly  carried  out  in  all  elementary  Government  or  municipal 
schools.  As  the  number  of  elementary  schools  in  Kussia  is  very  small 
and  can  not  provide  for  all  the  non-Jewish  children  who  make  ap- 
plication for  admission,  there  is  no  opportunity  for  Jewish  children 
to  receive  education  in  primary  schools.  Thousands  of  Jewish  chil- 
dren who  so  apply  are  rejected. 
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According  to  a  statement  issued  by  the  minister  of  culture  and  edu- 
cation dated  January  1, 1913, 143,566  pupils  attended  municipal  ele- 
mentary schools;  of  these  only  10,206,  or  7.1  per  cent,  were  Jewish 
pupils.  The  governmental  elementary  schools  (State  schools)  had  a 
total  enrollment  of  541,741  pupils,  oi  which  55,002,  or  1.2  per  cent, 
were  Jewish.  In  cities  of  the  JPale,  where  Jewish  children  form  70 
per  cent  of  the  total  population  of  children  of  school  age,  the  number 
of  Jewish  pupils  in  the  municipal  elementary  schools  is  from  13  to  28 

¥5r  cent,  and  in  the  governmental  schools  only  from  2  to  3  per  cent, 
here  is  little  doubt  that  as  a  consequence  of  the  powerful  anti- 
Semitic  agitation  the  number  of  Jewish  pupils  in  the  State  elemen- 
tary schools  is  diminishing.  In  many  State  and  municipal  elemen- 
tary schools  Jewish  pupils  are  absolutely  refused  admission.  The 
fact  that  under  the  law  Jewish  subjects  are  supposed  to  be  permitted 
to  run  private  and  commimal  schools  having  the  program  of  State 
schools  does  not  ameliorate  this  condition,  b^ause  it  is  very  difficult 
for  Jewish  subjects  to  procure  licenses  to  open  such  schools.  Under 
these  conditions  it  is  not  be  wondered  at  that  Jewish  illiteracy  is  high. 
According  to  the  figures  of  the  Commissioner  Greneral  of  Inmiigra- 
tion  of  the  United  States  for  1912,  the  percentage  of  Jewish  illiteracy 
was  13.2  per  cent  for  male  and  25.1  per  cent  for  female  immigrants; 
the  percentage  of  illiterate  Poles  was  29.1  per  cent  male  and  32.7  per 
cent  female ;  the  percentage  of  illiterate  Russians,  35.4  per  cent  male 
and  50  per  cent  female. 

INSTRUCTION  IN  HIOH  SCHOOLS,  UNIYESSITIES,  AND  PBOVINGIAL  SCHOOLS. 

The  admission  of  Jews  to  high  schools  and  universities  is  limited  to 
a  very  low  percentage.  This  percentage  norm  was  fixed  for  high 
schools  by  circular  No.  10313  of  the  minister  of  culture  and  educa- 
tion, dated  June  10, 1887,  and  for  universities  by  circular  No.  6942  of 
the  minister  of  culture  and  education,  dated  May  11,  1888.  Such 
per  cent  limitations  became  a  law  in  1910.  According  to  this  law  the 
percentage  norm  of  Jewish  students  admitted  to  universities  in  capi- 
tals (St.  l^etersburg  and  Moscow)  was  fixed  at  3  per  cent  of  the  total 
number  of  enrollment;  in  universities  in  cities  not  in  the  Pale  of 
Jewish  settlement,  5  per  cent ;  universities  within  the  Pale  of  settle- 
ment, 10  per  cent.  For  high  schools  the  following  norm  was  estab- 
lished: In  the  capitals,  5  per  cent;  within  the  Pale,  15  per  cent;  out- 
side the  Pale,  10  per  cent.  It  should  be  noted  in  this  connection  that 
the  Jewish  population  in  the  cities  of  the  Pale  form  48.8  per  cent  of 
the  total  population,  and  in  the  districts  of  Russian  Poland  and 
southern  Kussia  62  per  cent. 

During  the  past  two  or  three  years  the  law  of  per  cent  limitations 
was  extended  also  to  professional  schools,  such  as  the  school  for  nurses, 
the  school  for  midwives,  and  musical  institutions,  for  which  schools 
there  had  hitherto  been  no  percentage  limitations.  These  profes- 
sional schools  are  not  largely  attended  by  non- Jews,  and  the  result  en- 
sued that  such  schools  were  practically  unattended  and  were  com- 
pelled to  suspend  through  lack  of  students.  In  the  years  1905  to  1908 
the  percentage  limitation  was  not  adhered  to  as  rigorou^y  as  hitherto, 
and  as  a  result  the  high  schools  and  universities  were  attended  by 
Jewish  students  in  numbers  far  exceeding  the  per  cent  norm.    How- 
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ever,  the  minister  of  culture  interpreted  the  law  of  1910  to  mean  that 
the  percentage  of  new  Jewish  students  in  the  higher  education  should 
be  not  in  proportion  to  the  new  non- Jewish  students,  but  in  proi)or- 
tion  to  the  total  number  of  students  already  attending  the  mstitu- 
tions  in  question.  As  a  conseauence,  for  many  years  large  numbers 
of  Jewish  students  were  not  aomitted  to  many  universities  and  high 
schools. 

The  admission  of  Jewish  students  to  high  schools  and  universities 
outside  the  Pale  was  further  restricted  by  a  circular  of  the  minister 
of  culture^  decreeing  that  Jewish  students  must  first  submit  satis- 
factory evidence  proving  their  right  of  residence  in  the  localities  in 
question. 

In  1911  the  law  of  percentage  limitation  was  extended  to  those 
students  who  are  called  extemes,  that  is  students,  who  while  not 
attending  high  schools  wish  to  pass  the  examination  of  such  schools. 
As  there  are  only  very  few  non-Jewish  extemes,  the  Jewish  extemes 
have  almost  no  opportunity  whatsoever  of  taking  high-school  ex- 
amination. 

LAW  AND  UFE. 

ooNCKBirnfo  the  bights  or  jbwish  subjects  to  begeiyb  fubuo  kduoation. 

[Paper  read  by  Mr.  Ck>ldberg,  of  the  Russian  bar,  before  the  National  Bdncational  Gon> 
gress  in  St.  Petersburg,  January,  1910.] 

The  law  makes  no  restrictions  regarding  the  rights  of  Jewish 
children  to  receive  elementary  education.  By  referring  to  section 
787,  volume  9,  of  the  Code  of  Civil  Rights  (edition  1909)  it  will  be 
seen  that  Jewish  children  are  permitted  to  attend  Government  ele- 
mentary schools,  private  schools,  and  "  pensions  "  in  the  same  manner 
as  children  of  any  other  nationalities.  The  only  restriction  is  that 
such  attendance  is  confined  to  those  sections  of  the  Empire  where  the 
parents  of  the  children  have  established  their  right  of  residence. 
Education  is  compulsory  for  children  whose  parents  are  licensed 
merchants  and  titled  citizens,  in  Government  public  schools,  and  in 
those  sections  where  such  schools  are  not  in  existence,  then  in  private 
schools  sanctioned  by  the  Government  The  above  law  receives  con- 
stant repetition  in  varjrinir  forms  of  expression  in  many  subdivisions 
of  this  code,  and  especially  with  reference  to  "  gymnasium,'*  "  real 
schools,''  elementary  schools,  and  village  schools  (refer  to  sees.  1487. 
1709,  8146,  3247,  3474,  vol.  11,  pt.  1  of  the  Consolidated  Code.) 

In  all  these  sections  it  is  clearly  stated  that  all  children  are  to  be 
admitted  to  the  above  schools  without  distinction  of  race,  creed,  or 
social  standing.  It  might  therefore  be  assumed  from  these  liberal 
laws  that  the  doors  of  all  educational  institutions  are  open  to  Jewish 
children.  Moreover,  the  law  compels  the  attendance  of  children  in 
these  schools,  and  in  those  sections  where  there  are  no  governmental 
schools  the  Jews  are  permitted  to  establish  private  schools  under  the 
supervision  of  the  Government.  If  the  above  laws  were  literally 
carried  out,  then  the  Jewish  children  would  receive  elementary  educa- 
tion in  the  same  proportion  as  children  of  other  nationalities;  but  it 
must  regretfully  be  stated  that  the  law  is  not  carried  out  and  that  the 
mere  fact  that  a  Jewish  child  applies  for  admission  to  a  school  is 
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sufficient  for  the  authorities  to  place  restrictions  in  the  way  of  his 
entrance.  In  order  to  demonstrate  this  fact,  data  were  collected 
from  the  Journal  Concerning  Public  Education,  published  during 
the  last  three  years.  This  journal  is  published  by  the  Society  for  the 
Extension  of  Education  Amongst  Jewish  Children  ip  Russia,  and  is 
recognized  as  authoritative.    The  following  are  specific  items : 

(1)  Beredichev:  It  need  hardly  be  stated  that  the  majority  of  the 
I>opidation  in  this  city  are  Jews,  and  according  to  the  official  statis- 
tics 90  per  cent  of  its  population  is  Jewish.  In  that  city  there  are 
two  grades  of  city  schools.  The  city  income  is  derived  primarily 
from  the  Jewish  population.  It  would  therefore  be  justifiable  to 
infer  that  not  only  diould  Jewish  children  attend  these  schools  by 
the  rights  given  them  by  the  laws  above  quoted,  but  also  by  reason 
of  the  superiority  of  population  and  of  the  fact  that  the  largest  part 
of  the  budget  is  made  up  by  Jews.  Nevertheless,  in  the  year  1911 
there  existed  in  that  city  103  vacancies  in  its  public  schools,  and  the 
surprising  fact  is  to  be  noted  that  not  a  single  Jewish  child  was 
drawn  on  to  fill  any  of  them. 

(2)  Staro  Constantinow,  Province  of  Volina:  Jewish  population, 
66.5  per  cent  In  the  years  1909,  1910,  and  1911  no  Jewish  children 
were  admitted  to  any  of  the  Government  schools  in  that  city. 

(3)  Proskurow,  Province  of  Podolsk:  Jewish  population,  80  per 
cent  The  city  schools  are  maintained  exclusively  by  the  income  de- 
rived from  the  Jewish  population.  In  1911  not  only  was  admittance 
refused  to  Jewish  children,  but  20  Jewish  pupils  who  had  previously 
attended  the  Government  schools 'were  discharged.  In  the  year  1912 
not  a  single  Jewish  child  was  admitted  to  the  Government  schools. 

(4)  Kiev:  The  municipality  receives  annually  the  sum  of  15,000 
rubles  from  the  meat  tax  imposed  on  the  Jewish  population,  which 
money  is  applied  to  the  support  of  the  city  Government  schools. 
Nevertheless,  Jewish  children  are  practically  debarred  from  attend- 
ance at  such  schools  on  the  pretext  that  no  vacancies  exist. 

(5)  Ilinsch,  Province  of  Kiev:  The  Jewish  population  contributed 
the  sum  of  10,000  rubles  toward  the  opening  of  a  city  school  on  con- 
dition that  Jewish  children  be  admitted  to  it  in  the  same  proportion 
as  children  of  other  nationalities.  The  municipality  accepted  this 
donation  but  did  not  fulfill  the  condition  under  which  it  was  given, 
and  while  27  Christians  were  admitted  to  this  school  only  6  Jewish 
children  were  admitted. 

(6)  (a)  Litin,  Province  of  Podolsk ;  (6)  Dubna,  Province  of  Volina : 
In  the  year  1912  not  a  single  Jewish  child  was  admitted  to  any  of 
the  cit^  schools  in  any  of  these  places,  in  spite  of  the  fact  that  in 
both  cities  the  Jewish  poulation  is  at  least  50  per  cent  of  the  total 
population. 

(7)  Minsk:  In  the  year  1913  thousands  of  Jewish  children  who 
made  application  for  admittance  to  the  city  schools  were  rejected. 

(8)  Starodub,  Province  of  Chernigow:  Twelve  Jewish  children 
successfully  passed  the  entrance  examination  and  only  two  were 
admitted. 

(9)  In  the  Province  of  Kovno  hundreds  of  Jewish  children  were 
denied  admittance  to  the  city  schools  in  1918. 

From  the  above  facts  the  utter  disregard  of  the  law  pertaining 
to  the  admittance  of  Jewish  children  in  city  schools  may  be  seen. 
The  school  executives  are  autocratic,  and  in  their  attitude  place  per- 
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sonal  wishes  and  whims  above  the  written  law.  To  combat  this  atti- 
tude is  futile,  because  it  receives  the  sanction  of  their  superiors. 
There  are  many  instances  where  this  unjust  attitude  on  the  part  of 
the  school  executives  results  in  their  receiving  promotion  or  recogni- 
tion in  some  form.  There  is  no  court  of  appeals  in  this  matter.  By 
the  time  the  complaint  that  may  be  made  on  this  score  migrates  from 
department  to  department  in  the  Government  labyrinth,  the  Jewish 
child  is  already  grown  uj).  In  those  rare  instances  where  the  com- 
plaint receives  favorable  disposition,  so  long  a  period  has  elapsed 
until  the  decision  is  made  that  the  Jewish  child  has  already  passed 
the  stage  of  elementary  education. 

The  only  effective  remedy  would  be  to  appeal  to  the  Russian  people 
directly  and  to  so  brand  this  injustice  ana  hostility  to  the  Jews  that 
Russia  will  be  humiliated  and  measures  of  relief  will  be  taken. 
Then  it  may  be  that  the  law  which  is  now  a  dead  letter  will  be  res- 
urrected. It  will  undoubtedly  be  argued,  Why  should  the  Jewish 
children  press  their  right  of  admission  to  Government  schools  when 
the  Jews  have  schools  of  their  own  throughout  the  Pale?  And  this 
objection  sounds  all  the  more  plausible  in  the  face  of  the  privilege 
given  to  Jews  to  open  private  schools,  as  prescribed  in  section  790, 
volume  9,  Code  of  Civil  Rights.    In  this  section  it  is  clearly  stated: 

The  Jews  are  privileged  to  establish  private  schools  in  which  their  chUdren 
may  receive  education  in  matters  scientific  and  religious. 

It  must  be  remembered,  however,  that  the  expenditure  in  estab- 
lishing such  schools  is  so  large  and  that  the  economic  status  of  the 
Jews  in  Russia  is  so  unfavorable  as  practically  to  nullify  this  right. 
The  pogroms  of  1905,  the  increasea  persecutions  of  recent  years, 
have  forced  the  healthiest  and  most  resourceful  of  the  Jews  to  leave 
Russia,  and  as  a  result  many  villages  will  be  foimd  in  which  the 
Jewish  population  has  been  aepletea  of  its  healthy  stock.  In  those 
localities  where  the  Jewish  population  attempts  to  establish  private 
schools  the  long  delay  which  ensues  on  the  application  saps  the  en- 
ergy and  the  vitality  of  the  Jews.  Even  those  who  are  most  enthu- 
sit^ic  in  agitating  for  private  schools  of  this  kind  are  compelled  for 
this  reason  to  weaken  and  perhaps  to  become  indifferent.  Moreover, 
there  are  thousands  upon  thousands  of  cases  which  will  conclusively 
demonstrate  that  the  efforts  to  establish  Jewish  private  schools  are 
frustrated  at  every  turn.    The  following  are  some  concrete  examples: 

(1)  In  the  city  of  Attace,  county  of  Sorok,  for  three  years  a 
teacher  endeavored  to  receive  permission  for  the  opening  of  a  private 
school  of  three  grades,  and  finally  received  answer  from  the  school 
inspector  of  Sorok  that  permission  is  granted  to  open  this  school, 
but  he  must  first  become  expert  in  caligraphy  and  penmanship. 

(2)  In  the  city  of  Lutsk,  Province  of  Volina:  The  Jewisn  com- 
munity submittea  a  petition  to  the  district  supervisor  of  schools  for 
permission  to  open  a  school  in  that  city.  Their  petition  was  declined, 
and  no  reason  was  given  for  this  action. 

(3)  Yaltushk,  Province  of  Podolsk:  Two  petitions  to  open  an 
elementary  school  with  a  Talmud  Torah  division  were  successively 
rejected,  despite  the  fact  that  this  community  offered  to  give  as 
security  the  yearly  sum  of  1,725  roubles  that  the  school  would  be 
properly  maintained.  It  should  be  noted  in  this  case  that  the  rejec- 
tions were  received  three  years  subsequent  to  the  filing  of  the  peti- 
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tion.  Similar  rejections  were  made  of  i)etition8  submitted  to  the 
Jewish  community  of  Svantschach,  Rakitin,  Balto,  and  otiier  cities 
in  the  Province  ox  Podolsk. 

(4)  Dagda,  Province  of  Vitebsk:  Over  two  years  ago  the  Jewish 
community  of  this  city  made  j)etition  to  open  a  private  school,  and 
that  petition  is  still  pending,  in  spite  of  the  fact  that  in  the  com- 
munity there  are  200  Jewish  children  of  school  age  who  are  without 
any  facilities  for  receiving  elementary  eduxsation. 

similar  instances  in  overwhelmingly  large  numbers  can  be  quoted. 
The  above  facts  will  suffice  to  prove  that  in  spite  of  the  privilege 
accorded  Jewish  communities  to  open  private  schools  Jewish  chil- 
dren are  practically  left  without  any  means  of  receiving  education 
in  any  form.  From  every  part  of  tne  empire  can  be  heard  the  cry 
of  Jewish  children  for  education. 

The  situation  with  reference  to  Jewish  children  living  outside  of 
the  Pale  is  no  better.  While  it  is  true  that  in  those  localities  the  law 
permits  them  to  receive  education  equally  with  children  of  other 
nationalities,  still  this  law  is  regarded  with  the  same  contempt  as 
it  is  in  the  provinces  of  the  Pale.  It  may  also  be  remarked  here 
that  it  must  not  be  assumed  that  when  the  authorities  grant  the  peti- 
tions of  Jewish  communities  to  open  schools  that  such  schools  are 
thereafter  established,  for  a  proolem  immediately  confronts  the 
Jewish  community  to  find  teachers  for  the  school.  Considering  that 
the  right  of  residence  of  Jewish  pupils  is  restricted  and  that  m  the 
localities  outside  the  Pale  no  Jewisn  teacher  is  permitted  residence, 
it  will  be  seen  that  schools  in  such  localities  can  not  be  opened  for 
lack  of  teachera  This  restriction  of  the  rights  of  residence  of  Jewish 
teachers  is  not  in  accordance  with  any  written  law,  but  is  promulgated 
by  ministerial  circulars  and  underground  decrees.  Here 'is  a  con- 
spicuous case : 

The  Jewish  community  of  Kiev  filed  petition  to  open  two  Talmud 
Tordis  in  Kiev  in  1909.  The  governor  general  of  Kiev,  as  well  as 
the  municipality,  gave  to  this  petition  their  moral  sympathy.  But 
opposition  developed  in  the  department  of  education  and  the  petition 
practically  was  transferred  from  department  to  department  until  it 
reached  the  minister  of  culture  and  public  education.  After  a  long 
period  of  further  delays  he  granted  the  petition.  In  order  to  put  into 
execution  the  favorable  decision  of  the  minister,  the  matter  was 
placed  in  the  hands  of  the  district  supervisor,  who,  angered  by  the 
fact  that  the  petition  was  carried  above  his  head,  buried  the  matter 
in  his  office  files  until  1911.  When  at  length  this  supervisor  in  1911 
gave  permission  for  the  opening  of  the  school  in  question,  the  Jewish 
community  found  that  it  could  not  procure  the  services  of  Jewish 
teachers  because  the  right  of  residence  was  denied  them  in  that  city. 
The  case  was  then  dropped.  By  persistent  inquiry  and  search  the 
Kiev  community  was  enabled  to  locate  a  Jewish  teacher  with  the 
right  of  residence  and  the  school  was  opened.  And  the  school,  which 
had  facilities  for  400  children,  was  opened  with  25  pupils  and  1 
teacher.  By  persistent  struggle  the  Jewish  community  in  Kiev,  by 
the  end  of  1912,  was  given  the  privilege  of  having  a  few  more  Jewish 
teachers  added  to  the  school,  on  the  condition  that  such  additional 
teachers  should  live  in  a  Province  remote  from  Eaev,  and  the  further 
restriction  that  such  teachers  should  at  the  end  of  the  day's  work 
repair  to  that  remote  Province,  viz,  Slobodka.    In  comparison  with 
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the  experiences  of  other  communities  in  the  matter  of  establishing 
private  schools,  the  Kiev  commmiity  is  to  be  congratulated  on  the 
notable  success  it  achieved. 

CHEDABIM. 

As  is  well  known,  the  teachers  of  the  chedarim  are  called  "  mela- 
meds,"  Their  rights  are  regulated  by  a  special  law  of  March  1, 1893, 
and  confirmed  by  the  minister  of  public  education,  September  5  o{ 
the  same  year.  This  confirmation  was  only  temporary,  but  has  re- 
mained in  force  up  to  this  writing.  According  to  this  law  these 
teachers  are  permitted  to  teach  the  pupils  matters  of  religion  and 
reading  and  writing  in  Yiddish.  License  must  be  procured  before 
chedarmi  can  be  established  and  such  license  is  given  the  melameds 
without  any  examination.  According  to  this  law,  it  would  seem  that 
everyone  has  the  right  to  open  a  chedar;  but  this  law  was  prac- 
tically nullified  by  a  secret  decree  which  declared  that  everything 
taught  in  the  chedarim  must  be  in  the  Russian  language.  There  are 
many  cases  which  show  that  melameds  were  prosecuted  because  Rus- 
sian grammars  were  found  in  the  chedarim,  and  they  were  convicted 
under  section  1052,  volume  1,  because  they  secretly  taught  the  Rus- 
sian language.  Is  it  not  irony  that  men  should  oe  prosecuted  for 
teaching  the  language  of  their  country? 

It  should  also  be  noted  that  the  Talmud  Torah  enrolls  a  large  num- 
ber of  Jewish  children  who  have  no  knowledge  of  the  Russian  lan- 
guage and  the  teachers  are  compelled  to  speaK  to  them  in  Yiddish. 
Notwithstanding  this  fact  the  teachers  are  prosecuted  if  Yiddish  is 
*5poken  in  the  chedarim.  Another  restriction  must  be  pointed  out. 
The  law  does  not  permit  male  and  female  pupils  to  be  in  the  same 
room.  Inasmuch  as  many  chedarim  consist  of  one  room  only,  this 
restriction  results  in  the  barring  of  many  children  from  receiving 
education  in  any  form.  The  law  providing  for  this  restriction  was 
passed  70  years  ago,  and  has  become  so  long-lived  because  it  is  hos- 
tile to  the  Jews.  It  should  be  noted  that  modern  laws  which  are 
more  favorable  to  the  Jews  are  utterly  disregarded,  while  this  ancient 
law  is  still  vigorously  enforced.  Circular  April  10,  1909,  No.  8502, 
was  explained  by  the  minister  of  public  education  as  follows : 

Permission  may  be  granted  for  children  of  both  sexes  to  be  in  the 
same  room  only  in  special  instances  and  the  minister  is  the  only  one 
empowered  to  grant  that  privilege.  Many  petitions  requesting  this 
privilege  have  been  filed,  but  are  still  pending,  and  there  is  no  hope 
that  action  will  ever  be  taken  on  them.  This  circular  of  the  minister 
is  all  the  more  arbitrary  and  unjust  in  the  light  of  section  3877,  vol- 
ume 11,  part  1,  of  the  Code  of  Civil  Rights,  wherein  it  is  plainly 
stated  that  Jewish  children  of  both  sexes  may  receive  education  in 
the  same  room. 

Attention  is  now  directed  to  another  class  of  schools  the  establish- 
ment of  which  the  law  permits.  These  schools  are  known  as  ele- 
mentary schools.  Such  Fcnools  must  be  supported  only  by  the  Jewish 
community.  Such  schools  must  teach  arithmetic,  history,  and  geog- 
raphy, also  Jewish  religion  and  Jewish  history,  and  Jewish  prayers 
may  also  be  taught.  The  course  extends  over  a  period  of  six  years. 
Of  such  schools  there  are  64  in  existence.  It  should  be  noted  that 
these  schools  are  supported  mainly  from  the  candle  and  meat  taxes. 
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The  candle  tax  is  an  imposition  of  1  ruble  for  every  candle  lighted 
by  Jews  Friday  night.  The  meat  tax  is  an  imposition  of  14  kopecks 
on  every  pound  of  kosh3r  meat  purchased  by  Jews.  According  to  the 
law,  it  is  expressly  stilted  that  these  taxes  are  to  be  applied  only 
toward  the  teaching  of  Jewish  education  and  Jewish  history,  and 
not  for  any  other  subjects.  But  in  reality  the  money  is  not  so  applied, 
and  it  has  never  been  used  for  education  in  Jewish  religion  and 
Jew  ish  history.  They  i.re  expended  on  subjects  not  in  any  way  relat- 
ing to  Jewish  matters.  In  order  to  demonstrate  this  fact  the  follow- 
ing cases  are  given,  illustrating  to  what  uses  the  candle  and  meat 
taxes  are  put.  There  were  12  counties  in  the  Province  of  Wolinsk  in 
11)10-11.  From  these  taxes  there  was  an  income  of  325,967  rubles  and 
10  kopecks.    This  sum  was  expended  in  the  following  manner: 

Rubles. 

(1)  For  mnlntoininp  the  fire  department 9,276.00 

(2)  For  freight  of  governnientl  supplies 2,  24H.  00 

(3)  Applied  to  the  debts  of  churches  :ind  monasteries 1. OOIKOO 

(4)  Toward  mainteimnce  of  police  depnrtments 1. (i92  00 

(Ty)  The  S'Ij    "ps  of  sheriffs  serving  summonses  en  Jews i:^(H)u.  00 

(Vt)  Contribution  to  the  l>o;ird  of  governors,  Wolin  • l.'»  0<i0  00 

(7)  I'owi'rd  mrintenrnce  of  office  the  governor  of  \AoIlna 2,0  0  Oo 

i.S)  To  tlie  |)ul»lication  conunittee  of  Moscow 1. '$."».  45 

(IM  Tow-rd  tiie  Governinpnt  K-illetin  of  St.  Pptprslmr?: 2S1.00 

(0)  Toward  the  Government  Bulletin  of  St.  l*etersburg 2sl.90 

(10)  To  printing  office,  VVoIina 3.  :m  00 

(11)  P'or  printing  official  announcements  of  meat  and  candle  tax 1.4r»()  00 

(12)  Advertising  the  days  for  tax  collection 3,  (KM).  00 

(13)  For  C(  mpiling  tax  lists 300.00 

(14)  To  printing  office,  Wolina 2.^00 

(15)  To  stationery  and  miscellaneous.  Wolina  office 1.  .'^)00.  00 

(16)  To  stJ'tlonery  and  miscellaneous,  Wolina  office 4  452. 00 

(17)  Repairing   highways 12.452.42 

(18)  For  cleaning  market  places 2,  241  90 

(19)  CJontribution   to   municipality 6.  S72  00 

(20)  Contribution  to  surrogate's  court .305.00 

(21)  Repairs  of  sidewalks ^ 310  00 

(22)  Contribution  to  city  schools  (in  which  there  Is  no  Jewish  at- 
tendance)    (500  00 

(23)  Postal  and  telegraph  office 125.00 

From  the  above  it  can  be  seen  in  what  manner  the  money  is  spent 
and  the  utter  disregard  of  the  original  purposes  for  which  the  taxes 
were  intended.  We  see  how  the  Jews  of  the  Province  of  Wolina 
suport  the  printing  office  which  issues  anti-Semitic  literature;  main- 
tains the  police,  which  is  hostile  to  them;  pays  the  sheriffs  for  sum- 
monses served  on  them,  and  are  dragged  into  court  to  establish  right 
of  residence.  From  all  the  moneys  collected  from  these  two  taxes 
in  the  Province  of  Wolina  the  Jews  receive  the  benefit  of  only  9  per 
cent  of  the  sum. 

In  the  Province  of  Kiev  the  meat  tax  for  131  places  reached 
81.5,000  rubles.    From  this  sum  the  following  items  were  spent: 

Rubles. 

(1)  For  Government  purposes 44,000.00 

(2)  To   the   municipality 6.600.00 

(3)  For  transportation  of  prisoners •_ 2.  203.  00 

(4)  For  night  patrols 2,116.00 

(5)  For  the  village  police 20.510.00 

(6)  For  cleaning  sewers  and  streets 6,  5(X).  00 

(7)  For  repairing  highways 6,061.00 

(8)  For  miscellaneous  Government  expenses 6, 061. 00 

(9)  For  vaccination   (health  deDartment) ._        448.00 
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Aside  from  the  above  items,  part  of  the  tax  was  expended  for 
orphan  asylums  (non- Jewish),  for  maintaining  fire  departments, 
for  maintaining  stations  for  prisoners,  for  repairing  sidewalks,  for 
police  administration  and  clerks,  for  churches,  for  lighting  streets, 
for  ice  supplies,  for  supporting  schools  intermediate  between  i)rimary 
and  high  school,  for  hiring  police  armories,  and  for  clothing  the 
policemen's  servants. 

The  foregoing  will  show  what  burdens  are  imposed  on  the  Kiev 
Jewish  community  in  addition  to  the  regular  taxes,  which  all  por- 
tions of  the  population  must  pay.  From  the  315,000  roubles  collected 
on  the  two  taxes  the  Jewish  community  receives  the  benefit  of  only 
10  per  cent  of  this  amount.  (Balance  of  the  memorandum  relates  to 
high  schools.) 

EDUCATIONAL  LAWS  OF  ROUMANIA  DISABLING  FOREIGN    CHILDREN   FROM 
ATTENDING  PRIMARY  SHOOLS,  1887-1900. 

[The  phrase  **  foreign  children  "  means  children  of  all  those  not  Roumanian  citizens,  and 
citizenship  is  denied  to  native-born  Jews,  with  the  exception  of  a  very  few  able  to 
secure  special  laws  naturalizing  them  specifically.] 

Law^  July^  1887, — If  the  number  of  enrolled  pupils  is  so  great  as 
not  to  be  within  the  limitations  of  the  schools,  preference  shall  be 
given  to  children  whose  parents  are  Roumanian  bom  or  naturalized, 
and  if  this  number  shall  exceed  the  limitations,  Roumanian  children 
shall  be  enrolled  in  the  order  of  their  application.  If,  after  the 
admission  of  all  Roumanian  children,  there  still  remains  a  number 
of  vacant  places,  they  may  be  utilized  by  children  of  foreign  nation- 
alities, in  the  order  of  their  application  and  in  accordance  with  the 
limitations  existing. 

Effect:  Many  Jewish  children  refused  admittance;  at  Botaschani 
alone  114  Jewish  pupils  were  sent  back  notwithstanding  the  fact  that 
these  pupils  were  noted  for  zeal,  intelligence,  and  progress.  The 
same  in  Patria,  Galatz,  etc.  From  1888  to  1893  much  agitation,  but 
no  definite  laws. 

Law^  May  23  to  June  4?  1893. — ^AU  foreign  children  must  pay  a 
tax  of  15  francs  for  rural  schools  and  30  francs  for  city  schools. 

Effect:  Many  Jewish  children  were  excluded  because  there  were 
no  vacancies  under  the  law  of  limitation,  still  others  could  not  pay 
the  tuition  fee,  while  a  great  number  were  excluded  simply  owing  to 
the  caprice  of  the  directors. 

Statistics :  Jewish  school  children,  1891  to  1892,  19,577  Jewish  out 
of  24,116  foreign  children.  Of  Roumanian  children  there  were 
51,786. 

Law^  1896, — Article  1 :  Instruction  in  primary  schools  is  obligatory 
and  free  for  all  Roumanians. 

Article  2 :  Certificates,  documents,  etc.,  relating  to  primary-school 
instruction  are  exempt  from  the  stamp  tax. 

Article  3:  Foreigners,  excepting  those  who  are  established  in 
Dobroudja,  must  pay  a  tuition  fee  fixed  by  the  rule  applying  in  the 
existing  law.  The  minister  in  exceptional  cases  may,  at  his  discre- 
tion, exempt  foreign  children  from  this  tuition  fee. 

Article  4 :  If  the  number  of  pupils  applying  exceed  the  number  of 
available  places,  preference  shall  in  all  cases  be  given  to  Roumanian 
children. 
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Ministerial  decision,  June  6,  1896,  aggravating  the  law:  Not  ex- 
empt from  stamp  tax  are  all  kinds  of  demands,  documents,  certifi- 
cates, etc.,  addressed  to  directors  of  schools  or  school  authorities  by 
foreign  children  attending  primary  school  or  foreign  children  receiv- 
ing home  preparation  or  foreign  children  attenmng  private  insti- 
tutions. 

It  is  not  permitted  that  collective  petitions  be  made  by  the  direction 
of  the  directors  of  Jewish  schools;  every  petition  must  have  as  many 
stamps  as  there  are  pupils  in  the  Jewish  schools  from  which  the 
petition  emanates. 

Ministerial  decree,  June  8, 1896— Article  22 :  Only  Boumanian  chil- 
dren are  exempt  from  paying  an  examination  tax.  Jewish  children 
must  in  all  cases  pay  such  tax,  and  the  poor  are  not  exempt  from  this 
regulation. 

Circular,  No.  50188,  September,  1898:  The  actual  state  of  things 
makes  the  question  not  one  of  providing  places  for  foreign  children — 
the  situation  at  present  is  that  the  vacant  places  can  not  accommodate 
even  one-half  of  the  Boumanian  children.  (Note  that  at  the  time 
there  were  106,826  Boumanian  children.) 

Statistics:  In  1896  the  number  of.  Jewish  pupils  in  public  schools 
represented  5^  per  cent  of  the  total  enrollment,  while,  as  stated  pre- 
viously, in  1891-2  the  number  represented  16  per  cent. 

Effect  of  laws,  circulars,  and  decrees  of  1896:  Large  masses  of 
foreigners,  expecting  onl^r  the  worst,  refrained  from  even  making  an 
attempt  to  have  their  children  provided  with  public  instruction  in 
primary  schools.  The  teachers  in  the  various  schools  bated  and 
mocked  Jewish  children. 

PART  II,   8EC0NDABY  EDUCATION. 

Law^  1898, — Article  2:  Instruction  in  secondary  and  superior 
schools  is  gratuitous  for  all  Boumanian  children.  Foreign  children 
may  be  admitted  to  such  schools  only  on  the  condition  that  there  are 
available  places  left  after  providing  for  all  Boumanian  children. 
In  the  event  that  such  vacancies  can  be  found,  foreign  children  must 
pay  a  tax,  to  be  fixed  bv  a  definite  rule  for  each  school.  The  minister 
may  exempt  such  pupils  as  he  deems  worthy^  from  taxation. 

Statistics :  In  1895  to  1896  Jewish  pupils  in  secondary  schools  con- 
stituted 10^  per  cent  of  the  total  enrollment.  In  1896  to  1897  the 
number  amounted  to  11  per  cent,  and  in  1898  to  1899  the  number  de- 
creased to  1\  per  cent.  One  of  the  great  factors  for  this  reduced  per- 
centage was  the  economic  condition  of  the  majority  of  the  Jewish 
people  in  Boumania.  To  pay  a  tax  was  an  insuperable  obstacle  in 
most  cases,  and  the  minister  very  rarely  exempted  Jewish  peopl* 
from  the  tax. 


With  reference  to  the  exclusion  laws  regarding  professional 
schools,  in  some  schools  there  is  a  total  exclusion  of  Jews  and  in  some 
there  is  the  tax  and  percentage  basis.  The  tax  is  90  francs  for  pro- 
fessional schools  and  150  francs  for  commercial  schools.  Begarding 
agricultural  schools,  the  conditions  were  made  so  vexatious  and  com- 
plex as  to  result  in  the  practical  exclusion  of  all  Jewish  pupils. 
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Finally  Jewish  pupils  are  excluded  from  normal  schols  and  from 
the  marine  school. 

ADDENDUM. 

In  the  face  of  all  these  accimiulative  restrictions  the  Jews  never  lost 
heart,  and  in  order  to  prevent  their  children  from  booming  totally 
ignorant  they  were  compelled  to  rely  on  their  own  schools.  But  even 
regarding  such  schools  the  Oovemment  saw  fit  to  adapt  qualifying 
measures.  For  example,  circular  No.  855  of  April  4,  1900,  of  the 
minister  of  public  instruction  compelled  all  Jewish  schools  to  give 
instruction  on  the  Sabbath. 

RDUCATIONAL  LAWS   OF  BOUMANIA  DISABLINO   FOREION   CHILDBEN   FROM   ATTENDIKO 
PSIMABY  SCHOOLS,   1898-1918. 

Law^  July  5,  1900. — ^Article  1:  Instruction  in  primary  schools  is 
obligatory  and  free  for  Boimianians. 

Article  2 :  All  certificates  or  docimients  relating  to  primary  instruc- 
tion are  exempted  from  the  stamp  tax. 

Article  3 :  I^arents  or  guardians  of  children  bom  in  Roumania  are 
obliged  to  send  them  to  Xh.^  public  primary  schools  from  the  a^e  of 
7  to  14,  inclusive.  Those  parents  or  guardians  of  Roumania  children 
who  can  prove  that  they  give  their  children  an  e<}uivalent  to  the 
studies  in  public  primary  schools,  either  at  home  or  m  private  insti- 
tutions recognized  by  the  Gbvemment,  are  exempt  from  this  appli- 
cation. 

Article  4:  Children  of  foreigners,  except  those  living  in  Dobroudja, 
will  pay  a  tuition  fee  for  entrance  into  public  primary  schools,  to 
be  regulated  by  the  application  of  the  present  law.  The  minister  of 
public  instruction  is  given  the  discretion  to  waive  this  regulation 
whenever  he  sees  fit. 

Article  5:  In  the  event  that  the  nimiber  of  seats  in  a  public  pri- 
mary school  shall  be  insufficient  to  seat  all  children  of  school  age,  the 
children  of  Roumanians  shall  in  all  cases  receive  the  preference. 

Article  15  (concerning  rural  schools) :  In  those  rural  towns  where 
there  is  a  scarcity  of  appropriate  buildings  for  primary-school  pur- 
poses, foreign  children  are  excluded,  and  only  those  Roumanian  chil 
dren  may  be  admitted  who  belong  to  one  of  the  following  three  cate- 
gories: (1)  Those  Roimianian' children  who  have  of  their  own  voli- 
tion registered  at  the  beginning  of  the  school  year;  (2)  those  who  are 
the  smaller  children  in  large  families;  (3)  those  Roumanian  chil- 
dren whose  homes  are  nearest  to  the  schools. 

Article  36  (concerning  the  pedagogical  institute,  otherwise  known 
as  tibe  normal  school) :  Only  Roumanians  may  be  admitted  to  these 
schools. 

LofWy  August  £8^  1901. — ^Reaffirms  all  the  provisions  cited  from  the 
law  of  July  5, 1900,  merely  modifies  certain  administrative  functions. 

LaWy  May  9,  1902. — ^Regulations  concerning  the  examinations  for 
entrants  into  higher  courses  of  pupils  prepared  at  home  or  in  private 
institutions  recognized  by  the  Government. 

Children  of  Roumanians  who  have  prepared  themselves  in  private 
schools  recognized  by  the  Government  or  in  charity  schools  where 
instruction  is  free  or  for  a  normal  cost  are  exempt  from  the  payment 
of  an  examination  tax.   This  does  not  apply  to  children  of  foreigners. 
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EDUCATIONAL  LAWS  OV  BOUMANIA  DISABLING  FOBEIGNEBS  FBOM   ATTENDING  PROFES- 
SIONAL SCHOOLS,  1000-1013. 

Law,  August  29,  1901. — Article  3:  Instruction  in  public  profes- 
sional schools  is  free  for  the  sons  of  Roumanians.  The  sons  of  for- 
eigners will  have  to  pay  a  tuition  fee  which  will  be  fixed  by  the  regu- 
lations for  each  school,  and  such  tuition  fees  will  be  turned  over  to 
the  treasurer  of  the  school.  In  the  case  of  deserving  or  poor  sons  of 
foreigners,  the  minister  has  the  right  to  dispense  partly  or  totally 
with  this  regulation.  In  no  case  shall  the  number  of  foreigners  ad- 
mitted to  these  schools  be  more  than  the  fifth  part  of  the  total 
enrolled. 

Respectfully  submitted  February  4, 1914. 

Herman  Bernstein, 

Isaac  A.  Hourwich, 

Joseph  Jacobs, 

Samuel  Joseph, 

I.  Irving  Lipsitch, 

Samuel  Mason, 

i.  m.  rubinow, 

Abraham  Solomon, 

Helen  Winkler, 

Max  J.  KoHLER  (chairman), 

David  M.  Bressler  (secretary). 
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THE  LAYMAN'S  CRITICISM  OF  THE 
LAWYER. 

Address  by  Elihu  Root  before  the  American  Bar  Association  a^  the  annual  meeting  in  Washington 

October  20.  1914. 


Gentlemen  of  the  Bar:  There  is  food  for  thought  in  the  colloquy 
on  Blackheath : 

Dick  the  Butcher.  The  first  thing  we  do,  let's  kill  all  the  lawyers. 

Jack  Cade.  Nay,  that  I  mean  to  do.  Is  not  this  a  lamentable  thing,  that  of 
the  skin  of  an  Innocent  lamb  should  be  made  parchment — that  parchment,  being 
scribbled  o*er,  should  undo  a  man? 

To  these  simple  rustics,  who  had  real  grievances,  the  lawyer  and 
his  proceedings  seemed  a  barrier  in  the  way  to  that  happy  day  when 
there  should  be  in  England  seven  halfpenny  loaves  sold  for  a  penny 
and  the  three-hooped  pot  should  have  ten  hoops.  That  plain  unlet- 
tered men  should  have  this  feeling  in  England,  when  the  justice  to 
be  administered  was  the  King's  justice  and  the  law  to  be  enforced 
was  the  King's  law,  may  not  have  made  so  much  difference,  but  the 
existence  of  such  a  feeling  in  America,  where  the  justice  and  the  law 
are  established,  maintained,  and  enforced  only  by  the  authority  of 
the  very  people  among  whom  the  feeling  is  found,  is  of  very  great 
importance. 

Doubtless  such  a  feeling  does  exict.  We  lawyers  are  quite  apt  to 
feel  about  our  law  and  procedure  very  much  as  Lord  Coke  did  when 
he  declared  the  common  law  to  be  the  perfection  of  reason.  But  if 
we  were  to  poll  the  great  public  outside  of  the  profession  I  fear  that 
we  should  find  an  uncomtortable  number  who,  in  a  mild  way,  agree 
with  Dick  the  Butcher.  We  hear  many  casual  complaints  made  by 
intelligent  persons,  based  sometimes  upon  experience  and  sometimes 
upon  observation.  They  say  the  law  is  slow  and  dilatory;  that  it 
takes  forever  to  reach  a  conclusion;  that  redress  of  wrong  is  often 
attained,  if  at  all,  too  late  to  be  of  any  use;  that  when  criminals  are 
finally  brought  to  justice  the  punishment  is  too  far  removed  in  time 
from  the  crime  to  have  just  punitive  effect.  They  say  the  law  is 
enormously  expensive;  that  whether  a  suitor  succeeds  or  is  defeated 
he  is  likely  to  oe  ruined  either  way  by  the  multiplication  of  counsel 
fees  and  costs  and  expenses  and  loss  of  time  and  interference  with 
business ;  that  the  client  has  no  means  of  measuring  or  weighing  or 
estimating  proper  compensation  for  the  services  rendered  to  him,  so 
that  fees  are  vague  and  indeterminate  and  the  man  of  moderate 
means  has  no  way  of  counting  the  cost  before  he  goes  into  litigation ; 
that  the  law  is  so  arranged  as  to  require,  even  in  simple  matters,  an 
enormous  and  disproportionate  amount  of  labor  which  has  to  be  paid 
for;  that  everybody's  lawyers  do  a  multitude  of  things  for  which 
there  seems  to  oe  no  occasion  and  for  which  the  client  has  to  pay. 
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They  say  the  law  is  doubtful  and  uncertain;  that  with  all  the 
thousands  of  statutes  professing  to  make  it  clear  and  all  the  tens 
of  thousands  of  decisions  by  hundreds  of  courts  declaring  it  and 
applying  it,  nobody  seems  to  Imow  what  it  is;  that  its  administra- 
tion is  a  lottery  and  depends  upon  the  last  guess;  that  the  chances 
of  injustice  succeeding  and  of  the  criminal  escaping  are  so  great 
that  judgment  has  little  terror  for  the  wrongdoer;  that  it  has  be- 
come so  voluminous  and  complicated  as  to  be  beyond  the  compre- 
hension of  plain  men,  and  no  one  knows  how  to  conduct  his  affairs 
in  such  a  way  as  to  be  sure  not  to  violate  it  or  to  protect  himself 
under  it.  The  remark  "  This  may  be  law,  but  it  is  not  justice," 
sometimes  heard,  indicates  a  sense  that  the  rules  of  law  which  pro- 
fess to  secure  justice  in  general  too  often  prevent  justice  in  the  par- 
ticular case  and  themselves  point  out  the  way  in  which  the  aaroit 
and  unscrupulous  may  conform  to  the  law  and  avoid  being  fair 
and  honest.  There  is  an  idea  that  success  in  litigation  depends  not 
so  much  upon  being  right  as  upon  being  able  to  get  the  best  lawyer, 
so  that  the  ordinary  honest  man  of  moderate  means  has  little  chance 
against  a  very  rich  man  or  corporation,  who  can  be  indifferent  to 
expense,  or  against  the  rogue  who  can  secure  the  most  subtle  and 
adroit  attorneys  and  counsel.  There  is  a  very  general  feeling  on 
the  part  of  many  who  think  they  have  a  grievance  to  be  redressed 
or  an  unjust  charge  to  refute  that  if  they  could  only  tell  their  story 
immediately  to  somebody  who  was  impartial  and  just  they  woulS 
get  satisfaction;  but  that  the  courts  and  lawyers,  for  some  reason 
or  other,  will  not  permit  them  to  do  this  and  insist  upon  involving 
them  in  long,  expensive,  and  ruinous  proceedings. 

For  all  these  things  lawyers  are  blamed,  and  this  is  very  natural 
because  at  the  bar,  on  the  bench,  in  State  legislatures,  ana  in  Con- 
gress, and  as  experts  in  influencing  the  opinions  of  the  communities 
in  which  they  hve^  lawyers  have  tne  greatest  opportunity  and  con- 
sequent responsibility  to  prevent  abuses  and  improve  the  administra- 
tion of  the  law. 

Not  all  these  things  are  true.  Some  of  them  have  a  bas^s  of  truth 
but  are  overdrawn.  Some  of  them  are  to  a  degree  merely  a  statement 
of  the  conditions  which  are  inherent  in  juridical  controversy.  The 
swift,  inexpensive,  certain,  and  just  attainment  of  a  result  according 
to  one  litigant's  ideas  is  quite  likely  to  collide  with  the  equally  swift, 
inexpensive,  certain,  and  just  process  by  which  another  litigant  ex- 
pects to  reach  an  entirely  different  conclusion  in  the  same  case;  and 
some  degree  of  delay,  expense,  and  uncertainty  and  of  injustice,  ac- 
cording to  the  views  of  one  litigant  or  the  other,  necessarily  ensues. 

As  a  rule  both  litigants  go  into  court,  each  seeing  only  his  own  side 
of  the  case  and  therefore  finding  it  quite  simple;  each  is  confident  of 
an  easy  victory,  and  has  the  same  attitude  toward  the  controversy  as 
the  people  who,  at  the  beginning  of  a  war,  cry  "On  to  Richmond," 
"  On  to  Paris,"  "  On  to  Berlin,"  and  are  surprised  when  the  journey 
is  retarded.  The  natural  tendency  under  such  circumstances  is  to 
criticize  the  conduct  of  the  war. 

Criticisms  regarding  the  conduct  of  litigation  having  such  an 
origin  probably  cover  the  greater  part  of  the  field  of  complaint. 
They  do  not,  however,  sink  very  deep  in  the  public  mind.  There 
IS  a  strain  of  practical  good  sense  in  the  American  layman  which 
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leads  him  to  discount  very  heavily  the  expressions  of  litigants  who 
have  not  had  their  own  way,  and  there  is  abundant  evidence  that, 
under  all  the  noisy  fault  finding,  the  American  people  do  respect 
and  trust  the  American  bar.  They  may  well  do  so,  for  the  bar  is 
worthy  of  their  respect  and  confidence.  We  may  challenge  all 
records  past  and  contemporaneous  to  show  in  the  preservation  of 
order,  the  security  of  property,  the  protection  of  individual  liberty, 
and  tne  maintenance  of  the  fundamental  ideas  of  a  system  of  juris- 
prudence, a  degree  of  general  efficiency  higher  than  that  we  have 
attained  in  the  United  States  through  the  service  of  the  American 
bench  and  the  American  bar.  Their  standards  of  probity  and  honor 
are  high.  The  occasional  derelictions,  which  are  inevitable  among 
imperfect  men,  always  come  as  a  surprise  and  a  shock  to  the  com- 
munitjr  in  which  they  occur.  The  independence  and  courage  of  the 
American  lawyer  befit  the  man  who  passes  his  life,  not  m  suing 
for  favors  but  in  asserting  and  maintaining  rights.  He  does  not 
cringe  before  power.  He  does  not  fear  the  face  of  man.  He  faiows 
no  superior.  The  fearless  frankness  of  his  utterances  in  behalf  of 
his  client  are  so  much  a  matter  of  course  among  our  fortunate 
people  that  they  pass  without  notice ;  but  if  we  study  the  annals  of 
those  countries  in  which  the  bench  and  bar  tremble  under  fear  of 
political  power  we  shall  begin  to  realize  how  much  America  owes 
to  the  independence  and  courage  of  her  bar.  Above  all  else  the 
American  lawyer  has  loyalty — ^loyalty  to  his  client's  cause.  That 
cause  is  his,  and  to  it  his  learning,  experience,  industry,  and  skill 
are  devoted  ungrudgingly.  Some  of  our  chief  faults  are  but  the 
defects  of  this  noble  and  attractive  virtue. 

If  we  go  behind  the  surface  of  faultfinding  and  study  the  conduct 
of  our  people,  we  find  a  real  attitude  of  respect  and  confidence.  For 
every  detractor  we  find  a  thousand  men  and  women  who  trust  their 
lawyers  implicitly  in  their  most  intimate  and  vital  affairs  with  the 
frankness  and  confidence  of  personal  friendship,  and  who  are  justi- 
fied in  their  trust.  Above  the  men  of  all  other  callings,  it  is  to  the 
lawyers  that  the  Americal  people  turn  with  the  burdens  and  the 
responsibilities  of  political  office.  It  is  the  members  of  the  bar  who 
chiefly  are  trusted  to  carry  on  the  most  important  business  the  people 
have — ^their  free  self-government. 

Nevertheless,  I  think  we  must  concede  that  there  is  room  for  im- 
provement in  the  administration  of  the  law  in  this  country.  Abuses 
exist  in  widely  differing  degrees  in  different  communities.  As  a  rule 
they  are  much  worse  in  the  more  populous  and  wealthy  communities, 
where  life  and  affairs  are  more  complicated;  but  every  American 
community,  as  it  moves  along  in  its  course  of  prosperous  develop- 
ment, is  passing  into  a  condition  in  which  the  same  abuses  will  nat- 
urally develop.  Every  part  of  the  country,  moreover,  is  coming  to 
be  more  intimately  interested  in  the  administration  or  law  in  every 
other  part. 

We  are  fast  developing  one  comprehensive  American  judicial  sys- 
tem and  one  American  bar.  It  is  worth  while  for  all  of  us,  from 
whatever  States,  to  give  serious  consideration  to  these  complaints 
about  the  administration  of  justice,  from  whatever  quarter  they  come. 
We  are  all  so  much  alike  that  a  serious  abuse  in  one  jurisdiction  is 
pretty  sure  to  indicate  tendencies  to  be  guarded  against  elsewhere. 
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So  far  as  complaints  are  wrong  we  should  make  a  distinct  and  con- 
scious effort  to  show  the  public  that  they  are  wrong,  and,  so  far  as 
they  are  well  founded,  we  should  fix  the  responsibility  and  try  to  have 
the  cause  removed.  In  both  cases  this  is  very  important  to  the  profes- 
sion and  to  the  interests  which  its  members  guard.  It  is  more  impor- 
tant to  each  one  of  us  than  any  case  in  which  we  can  be  engaged, 
because  the  interests  of  every  client  we  protect,  the  welfare  of  our 
profession,  the  enterprise  and  prosperity  of  the  country,  depend  upon 
public  respect  for  law  and  a  general  belief  and  confidence  that  justice 
can  be  obtained  through  our  courts ;  that  life  and  liberty  and  property 
are  sure  of  protection.  It  would  be  very  injurious  to  have  established 
a  popular  habit  of  decrying  and  condemning  and  stigmatizing  our 
administration  of  justice  and  the  agents  through  whom  justice  is 
administered.  That  would  tend  to  weaken  the  whole  system  through 
the  withdrawal  of  public  confidence.  Wherever  people  are  wrong  m 
their  criticisms,  that  ought  to  be  shown ;  and  wherever  they  are  right, 
the  conditions  ought  to  be  remedied. 

The  profession  of  the  law  can  fix  its  attention  upon  this  subject 
only  by  a  conscious  effort.  Lawyers  are  essentially  conservative. 
They  do  not  take  kindly  to  change.  They  are  not  naturally  re- 
formers. Their  time  is  occupied  mainly  in  thinking  and  arguing  about 
what  the  law  of  the  particular  case  is ;  about  what  the  facts  of  the  clise 
are.  The  most  successful  lawyers  are,  as  a  rule,  continually  engrossed 
in  their  own  cases,  and  they  have*  little  time  and  little  respect  for 
tiie  speculative  and  hypothetical.  The  lawyers  who  have  authority 
as  leaders  of  opinion  are  men,  as  a  rule,  who  have  succeeded  in  their 
profession,  and  men  naturally  tend  to  be  satisfied  with  the  conditions 
under  which  they  are  succeeding.  This  is  very  well  illustrated  by 
some  of  the  experience  of  this  association.  For  years  the  associa- 
tion has  been  endeavoring  through  the  activity  of  very  able  and  as- 
siduous committees  to  secure  some  quite  simple  reforms  tending  to 
simplify  the  procedure  of  the  Federal  courts.  There  has  not  been 
very  much  success.  As  time  passes  a  little  progress  is  made.  The 
measures  which  the  committees  of  the  association  have  advocated 
have  got  a  little  farther  each  year,  and  they  will  ultimately  arrive, 
but  at  every  stage  they  have  been  blocked  by  opposition  from  law- 
yers. This  has  always  come  from  lawyers  who  had  succeeded  and 
were  content  with  things  as  they  were,  who  did  not  want  practice 
and  proceedings  changed  from  that  with  which  they  were  familiar, 
and  who  never  had  acquired  the  habit  of  responding  to  any  public 
opinion  of  the  bar  of  the  United  States.  If  the  administration  of 
justice  in  the  United  States  is  to  improve  rather  than  to  deteriorate, 
there  must  be  such  a  public  opinion  of  the  bar,  and  it  must  create 
standards  of  thought  and  of  conduct  which  have  their  origin  not  in 
the  interest  of  particular  cases,  but  in  the  broader  considerations  of 
those  relations  which  the  profession  of  the  law  bears  to  the  admin- 
istration of  justice  as  a  whole.  Not  merely  the  fee  and  the  triumph 
in  the  particular  case,  but  the  honor  and  dignity  and  service  of  the 
American  bar  and  the  American  courts  must  be  motives  of  thought 
and  action  among  the  members  of  our  profession. 

What  can  the  bar  do  to  improve  the  administration  of  justice  in 
the  United  States?  First,  we  can  improve  our  lawmaking.  We 
make  too  many  laws.    According  to  a  count  made  in  the  Library  of 
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Congress,  our  National  and  State  legislatures  passed  62,014  statutes 
during  the  five  years  from  1909  to  1913,  inclusive.  During  the  same 
five  years  65,379  decisions  of  the  National  and  State  courts  of  last 
resort  were  reported  in  630  volumes.  Of  these  statutes  2,013  were 
passed  by  the  National  Congress,  and  of  these  decisions  1,061  were 
rendered  by  the  Supreme  Court  of  the  United  States.  Many  of  these 
statutes  are  drawn  inartificially,  carelessly,  ignorantly.  Their  terms 
are  so  vague,  uncertain,  doubtful,  that  they  breed  litigation  inevitablv. 
They  are  thrust  into  the  body  of  existing  laws  without  anybody 
taking  the  pains  to  ascertain  what  the  existing  laws  are,  what  de- 
cisions the  courts  have  made  in  applying  and  interpreting  them,  or 
what  the  resultant  of  forces  will  be  when  the  old  laws  and  the  new 
are  brought  together.  They  are  made  without  the  true  basis  for 
general  legislation  in  the  customs  and  needs  of  the  community  to 
be  affected.  Laws  affecting  the  conduct  of  life  and  affairs  of  the 
people  ought  not  to  be  passed^  because  it  happens  to  occur  to  some 
one  that  it  would  be  a  good  thing  to  make  a  change.  They  ought  to 
grow  out  of  a  generally  recognized  public  need  for  the  change, 
ascertained  not  by  a  process  of  reasoning  but  by  experience.  A  new 
law  is  not  justified  merely  because  somebody  sees  an  evil  or  incon- 
venience and  thinks  that  he  has  a  way  to  reform  it,  or  because  a 
system  works  badlv  and  some  one  thinks  another  system  would  work 
better.  Laws  made  in  that  way  bring  new  inconveniences  and  new 
evils  and  have  to  be  abandoned  or  continually  changed.  Changes  in 
the  substantive  law  ought  to  be  subject  to  long  continued  inquiry 
and  discussion.  They  ought  to  be  tested  by  the  practical  knowledge 
of  the  people  who  will  be  most  affected  by  them  and  are  most  familiar 
with  the  subjects  to  which  they  relate.  Everyone  familiar  with 
legislation  who  has  seen  a  proposed  statute  subjected  to  that  kind 
of  process  knows  that  it  often  results  either  in  ascertaining  that  the 
proposed  law  is  inadvisable  or  in  very  great  changes  of  its  provisions. 
It  frequently  happens  that  when  a  law  has  been  passed  in  that  way 
one  can  look  back  to  the  original  measure,  whose  authors  had  been 
clamoring  for  immediate  enactment,  and  see  that  as  originally  framed 
is  was  all  wrong  and  would  have  been  most  impracticable  or  injurious. 
Yet  thousands  of  laws  are  passed  in  the  United  States  every  year 
without  being  submitted  to  any  such  test.  We  are  coming  very  much 
into  the  habit  of  this  kind  of  a  priori  legislation,  passing  laws  which 
somebody  has  conceived  or  reasoned  out  because  they  seem  all  right 
theoretically.  There  is  a  very  prevalent  idea  that  the  people  who 
would  be  most  deeply  affected  bv  a  law  are  disqualified  as  witnesses 
regarding  its  wisdom,  practicability,  and  effect  because  of  their 
interest.  If  they  see  that  a  law  affecting  them  is  proposed  and  un- 
dertake to  say  what  they  think  about  it  they  are  accused  of  lobby- 
ing and  warned  off  the  premises.  Yet  when  all  the  different  groups 
of  people  who  will  be  affected  by  particular  laws  are  put  together 
they  constitute  the  American  people,  and  if  laws  are  to  be  made  with- 
out hearing  them  we  shall  have  a  bodv  of  statutes  based  upon  theory 
and  not  upon -practical  knowledge  oi  affairs.  All  this  mass  of  ill- 
considered,  baaly  drawn,  experimental,  first-impression  legislation 
with  which  the  country  is  flooded  from  year  to  year  causes  innumer- 
able litigations  which  clog  the  calendars  of  the  courts,  occupy  the 
time  of  judges,  and  delay  the  disposition  of  other  litigation.    It 
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creates  new  questions  faster  than  the  courts  can  decide  old  ones.  It 
causes  ignorance  and  uncertainty  regarding  the  law,  which  is  con- 
tinually changing ;  and  the  multitude  of  new  laws  is  one  of  the  chief 
reasons  for  the  multitude  of  reported  decisions. 

One  of  the  most  learned  and  able  pure  lawyers  in  all  the  history 
of  the  American  bar  was  Charles  F.  Southmayd,  of  the  famous  firm  of 
Evarts,  Southmayd  &  Choate.  He  retired  from  practice  and  took 
up  his  residence  in  Stockbrodge,  Mass.,  and  while  living  there  he 
illustrated  the  effect  which  this  new  turmoil  of  legislation  produced 
upon  an  old-fashioned  lawyer  by  employing  an  agent  to  attend  the 
sessions  of  the  Massachusetts  legislature  every  winter  and  to  report 
to  him  immediately  upon  their  passage  all  new  laws  creating  offenses 
or  imposing  penalties — "  man  traps,"  he  used  to  call  them — in  order 
that  he  might  regulate  his  conduct  in  such  a  way  as  to  keep  out  of 
jail. 

Undoubtedly  there  is  much  reason  in  these  later  days  for  new 
legislation.  Our  social  and  industrial  conditions  are  changing  very 
rapidly.  New  relations,  new  rights,  new  obligations,  are  being 
created  for  the  regulation  of  which  the  old  laws  and  customs  of  the 
country  are  inadequate,  and  there  must  be  new  law  to  prevent  in- 
justice. Nevertheless  there  is  no  real  need  or  justification  for  a  large 
part  of  the  laws  that  are  made  or  for  the  way  in  which  they  are  made. 

There  is  another  most  unwise  kind  of  legislation  which  is  one  of 
the  chief  causes  of  uncertainty  in  our  law  and  of  the  excessive  litiga- 
tion which  so  burdens  the  courts.  That  is  the  modern  practice  of 
perverting  State  constitutions  from  their  proper  office  to  establish 
the  framework  of  government  and  declare  the  principles  upon  which 
it  shall  be  conducted,  and  of  expanding  so-called  constitutions  into 
general  statutes  crowded  with  particular  and  detailed  provisions, 
many  of  them  new,  experimental,  and  the  proper  subject  for  treat- 
ment by  ordinary  legislative  bodies.  With  this  kind  of  provision 
go  a  multitude  of  specific  limitations  upon  legislative  powers.  These 
limitations  give  rise  to  a  multitude  or  questions  as  to  the  constitu- 
tionality of  legislative  acts.  They  can  receive  effect,  of  coui*se,  only 
through  the  judgment  of  courts  as  to  the  conformity  of  legislative 
action  to  their  requirements.  Both  of  these  kinds  of  constitutional 
provision  arise  from  distrust  of  legislatures,  which  goes  far  beyond 
any  criticism  of  the  courts  or  of  the  bar;  but  in  this  way  there  is 
created  a  condition  of  things  in  which  the  courts  and  the  bar  can  not 
possibly  escape  criticism  for  defects  in  the  administration  of  law 
which  are  not  of  their  own  making.  Such  a  basis  for  the  conduct  of 
popular  government  ought  not  to  be  accepted  as  final. 

Sometime  we  shall  realize  that  salvation  does  not  come  by  statute; 
that  prompt  and  effective  administration  of  justice  must  rest  upon 
stability  and  certainty  of  the  law;  that  overlegislation  defeats  its 
own  purpose  by  the  uncertainty  and  confusion  and  ineffectiveness 
which  ensue;  and  that  the  proper  function  of  the  legislator  is  not  to 
command  or  compel  the  people  whom  he  serves,  but  is,  on  the  one 
hand,  to  record  the  matured  opinions  and  sense  of  justice  of  the 
community,  and,  on  the  other,  to  make  these  effective  by  the  needful 
adaptation  of  the  machinery  of  government. 

Of  course  all  this  is  not  a  matter  to  be  dealt  with  by  lawyers  at  the 
bar.    Courts  can  not  apply  the  remedy  nor  can  lawyers  as  officers  of 
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the  courts.  But  lawyers  probably  make  up  the  majority  of  every 
legislative  bod^  in  the  United  States,  and  moreover  the  opinions  of 
lawyers  in  their  own  communities  on  such  a  subject  as  this  will  have 
a  great  effect  in  forming  the  public  opinion  which  controls  legis- 
latures. 

There  are  certain  specific  measures  by  which  American  legislation 
may  be  greatly  unproved.  One  is  the  establishment  of  a  reference 
library  Sr  the  use  of  each  legislative  body,  with  a  competent  library 
force  to  furnish  promptly  to  the  legislators  statistics,  historical  data, 
and  information  of  all  kinds  pertinent  to  proposed  measures.  An- 
other is  the  establishment  of  a  drafting  bureau  or  employment  of 
expert  counsel,  subject  to  be  called  upon  by  the  legislature  and  its 
committees,  to  put  in  proper  form  measures  which  are  desired,  so 
that  they  will  be  drawn  with  reference  to  previous  legislation  and 
existing  decisions  of  the  courts;  so  that  they  will  not  duplicate  exist- 
ing statutes,  will  not  be  inconsistent  with  existing  statutes,  will  not 
ignore  the  decisions  of  the  courts,  wall  not  undertake  to  do  anything 
in  one  way  which  is  already  done  in  another,  and  will  be  written  in 
good  English,  brief,  simple,  clear,  and  free  from  ambiguity  and  in- 
consistency. There  is  a  useless  lawsuit  in  every  useless  word  of  a 
statute,  and  every  loose,  sloppy  phrase  plays  the  part  of  the  typhoid 
carrier.  A  good  many  American  legislatures  have  already  estab- 
lished reference  libraries,  and  some  have  established  drafting  bureaus 
to  the  great  advantage  of  their  legislation.  The  State  of  Wisconsin 
has  taken  a  very  creditable  leadership  in  that  direction.  This  is  the 
same  kind  of  method  which  is  followed  in  the  British  House  of  Com- 
mons, where  there  are  regular  counsel  employed  by  the  Government 
to  draft  measures.  It  is  manifest  that  a  large  part  of  our  legislators 
must  be  without  the  thorough  knowledge  of  the  whole  field  of  law 
and  the  training  in  clear  and  accurate  expression  which  ought  to  be 
employed  in  the  phrasing  of  every  new  statute.  If  ever  expert 
assistance  was  needed,  the  conditions  of  legislation  in  the  United 
States  at  the  present  time  show  that  our  legislators  need  it  in  their 
lawmaking. 

One  of  the  reasons  why  our  legislation  is  so  badly  done  is  that 
this  craze  for  making  new  laws  upon  every  conceivable  subject  over- 
burdens our  legislative  bodies  and  they  have  not  the  time  to  do  their 
work  properly.  Laws  are  not  properly  considered  in  Congress  or 
in  our  State  legislatures  because  everybody  is  always  busy  about 
other  laws,  and,  instead  of  a  moderate  output  of  legislation  well 
considered  and  well  done,  we  have  an  enormous  output  of  ill-con- 
sidered legislation  ill  done.  The  remedy  for  this  cause  of  the  evil  is 
to  cultivate  public  opinion  in  favor  of  moderation  and  against  haste 
and  excess  in  lawmaking.  Public  commendation  of  the  one  and 
public  condemnation  of  the  other  would  soon  bring  about  an  im- 
provement. 

Another  thing  the  bar  can  do  is  to  simplify  the  procedure  of  our 
courts.  There  is  a  very  great  difference  in  this  respect  in  the  States. 
Taking  the  country  as  a  whole,  judicial  proceedings  tend  to  become 
more  complicated  and  technical.  In  some  parts  of  the  country, 
notably  in  my  own  State  of  New  York,  this  tendency  has  already 
reached  a  point  of  serious  abuse.  The  tendency  is  one  which  has 
existed  in  every  system  of  jurisprudence  from  the  Egyptians  down. 
The  special  class  to  which  is  committed  the  guardianship  of  the  law 
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always  drifts  away  in  time  from  the  standards  of  the  plain  people 
whom  they  serve,  always  becomes  subtle,  technical,  overi'efinea,  and 
the  forms  which  they  originally  adopted  to  facilitate  the  process  of 
getting  at  substantial  justice  come  to  be  themselves  the  subject  of 
controvers)^  which  obstructs  the  way  of  justice. 

The  administration  of  law  in  America  had  become  very  technical  70 
years  ago,  although  the  conditions  of  life  and  business  with  which  the 
courts  and  the  bar  had  to  deal  were  comparatively  simple.  The  rules 
which  governed  the  pleadings  and  proceedings  of  the  common  law  both 
in  civil  and  criminal  cases  were  originally  founded  upon  reason  and 
adapted  to  the  conditions  out  of  which  they  arose.  They  were  de- 
signed to  protect  rights  and  to  facilitate  the  attainment  of  justice, 
but  they  had  hardened  into  an  iron-bound  system,  which  had  ceased  to 
fit  the  rapidly  developing  and  changing  life  of  American  communi- 
ties. People  who  were  accustomed  to  simple  and  direct  methods  in 
their  business  grew  tired  of  waiting  and  paying  for  lawyers  to  dis- 
pute over  answers  and  pleas  and  rejoinders  and  rebutters  and  sur- 
rebutters, and  tired  of  seeing  criminals  escape  justice  because  the 
caption  of  an  indictment  was  defective  or  a  venire  was  informal. 
From  that  dissatisfaction  grew  the  field  code  of  civil  procedure  in 
1848,  which  was  followed  by  the  greater  part  of  the  American  States 
in  what  was  known  as  the  reformed  procedure.  The  influence  of 
that  code  made  the  civil  practice  more  simple  even  in  the  States  which 
did  not  adopt  it  but  continued  with  the  common-law  practice.  The 
code  was  brief,  simple,  quite  general  in  its  terms,  and  it  swept  away  a 
whole  mass  of  technical  details  and  conformed  the  practice  of  law  to 
the  customs  and  habits  of  thinking  and  acting  of  the  American 
people.  That  is  the  true  basis  for  procedure.  The  old  common-law 
procedure  was  logical  in  a  high  degree,  but  man  is  not  a  logical  ani- 
mal. The  American  man  especially  is  intensely  practical  and  direct 
in  his  methods. 

American  procedure  ought  to  follow  as  closely  as  possible  the 
methods  of  thought  and  action  of  American  farmers  and  business 
men  and  workmen.  The  law  is  made  not  for  lawyers,  but  for  their 
clients,  and  it  ought  to  be  administered,  so  far  as  possible,  along  the 
lines  of  laymen's  understanding  and  mental  processes.  The  best 
practice  comes  the  nearest  to  what  happens  when  two  men  agree  to 
take  a  neighbor's  decision  in  a  dispute,  and  go  to  him  and  tefl  their 
stories  and  accept  his  judgment.  Of  course  all  practice  can  not  be 
as  simple  as  that,  but  that  is  the  standard  to  which  we  ought  to  try 
to  conform,  rather  than  the  methods  of  an  acute,  subtle,  logical, 
finely  discriminating,  highly  trained  mind.  It  is  that  sort  of  thing 
which  merchants  seek  when  they  get  up  committees  of  arbitration 
to  decide  their  controversies  without  the  intervention  of  lawyers. 
They  are  trying  to  get  their  questions  settled  in  accordance  with 
their  instincts  and  habits  of  thought.  That  is  the  way  in  which  all 
the  great  international  arbitrations  are  conducted.  Fortunately  for 
them,  the  judicial  procedures  of  the  nations  diifer  so  widely  that 
there  can  not  be  any  particular  rules  of  practice  in  an  international 
case.  Accordingly  each  country  tells  its  story  in  print  and  then  both 
go  in  and  tell  the  arbitrators  about  it.  Many  of  these  cases  are 
exceedingly  complicated  and  difficult,  but  they  require  no  compli- 
cated and  difficult  procedure. 
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During  the  sixty-odd  years  which  have  elapsed  since  the  reform  of 
American  procedure  by  codification  there  has  been  a  constant  move- 
ment toward  the  same  old  condition  of  complex  and  technical  pro- 
cedure, caused  by  legislative  interference  with  the  details  of  practice. 
In  many  States^  year  by  year,  well-meaning  lawyers  have  been  put- 
ting new  provisions  into  codes  of  procedure,  expanding,  elaborating, 
refining,  telling  how  everything  shall  be  done,  how  every  step  shall 
be  taken,  how  every  paper  shall  be  framed,  endeavoring  to  meet 
every  difficulty  encountered  in  individual  practice  by  a  new  provision 
of  law.  The  New  York  Code,  as  a  horrible  example,  has  been  swelled 
in  this  way  to  more  than  eight  times  its  original  dimensions.  Most 
of  these  enactments  have  been  made  in  entire  good  faith.  Many  of 
them  prescribe  methods  appropriate  to  secure  or  prevent  the  doing  of 
particular  things  in  the  course  of  litigation,  provided  they  are  strictly 
and  accurately  followed.  The  general  result,  however,  is  that  in  all 
litigation  in  these  jurisdictions  we  have  a  vast  multitude  of  minute, 
detailed,  technical  rules  that  must  be  followed — ^traps  to  Catch  the 
unwary,  barbed-wire  entanglements,  barriers  which  the  subtle  and 
adroit  practitioner  can  interpose  to  hinder  the  pursuit  of  justice. 
Because  these  rules  are  statutory  they  create  statutory  rights.  A 
multitude  of  controversies  about  these  statutory  rights  intervene  be- 
tween the  suitor's  demand  for  redress  and  his  final  judgment.  Bights 
created  by  statute  can  not  be  ignored  by  courts.  Parties  must  be 
heard  about  them.  The  question  upon  them  is  not  what  accords  with 
substantial  justice  in  the  particular  case,  but  what  the  law  has  said 
shall  be  done  in  such  proceedings.  So  the  time  of  courts  is  occupied, 
delay  is  incurred,  expense  is  increased.  While  the  law  is  enforced, 
justice  waits.  The  suitor  who  is  right  in  his  case  may  be  wrong  in 
his  practice. 

Tne  courts  are  hindered  in  doing  justice  because  they  must  follow 
the  statute.  There  is  a  premium  on  shrewd,  ingenious,  shifty  attor- 
neys. The  possibilities  of  delay  and  of  forcing  a  compromise  to 
avoid  expense  and  annoyance  induce  litigation  by  those  who  wish  to 
escape  the  faithful  performance  of  their  contracts.  The  calendars 
are  crowded  with  such  cases.  In  such  a  game  the  poor  stand  little 
chance  against  the  rich,  or  the  honest  against  the  unscrupulous.  The 
process  of  piling  up  more  statutory  rules  continues  in  State  legisla- 
tures. It  has  invaded  Congress,  and  from  many  quarters  efforts  are 
coming  to  impose  more  and  more  specific  rules  upon  the  Federal 
courts.  Such  proposals  are  made  by  good  lawyers  and  they  are  made 
in  good  faith,  but  they  are  made  without  due  consideration  of  the 
fact  that  each  one  is  a  step  in  the  course  of  a  vicious  policy  which 
ought  not  to  prevail.  There  is  no  necessity  for  all  this  bedevilment 
of  our  practice  by  law.  A  short  and  simple  practice  act  in  each  juris- 
diction— such  as  some  States  have  already — laying  down  the  general 
lines  of  procedure  and  leaving  the  rest  to  the  courts  is  all  that  is 
necessary.  The  courts  wish  to  do  justice,  and  they  will  if  they  are 
permitted  to.  If  rules  are  necessary,  the  courts  will  make  them,  and 
then  the  courts  can  see  to  it  that  they  do  not  hinder  justice.  It  is  to 
be  observed  that  the  great  lawyers  in  great  causes  concern  themselves 
the  least  about  technicalities.  The  small  lawyers  in  the  small  cases 
are  the  worst,  and  that  is  just  where  the  clients  can  least  afford  such 
methods. 
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There  was  intense  opposition  to  the  simplification  of  practice  by 
the  Field  Code  of  1848.  Most  of  the  old  lawyers  were  violently 
against  it  In  my  early  days  the  lenders  of  the  bar  had  all  grown 
up  under  the  common-law  practice  before  the  Cdde  and  they  despised 
and  condemned  the  new  ideas.  Time  and  again  I  have  heard  them, 
in  consultation  with  the  author,  describe  the  book  as  ^^  your  damnea 
code,  Mr.  Field."  But  it  is  not  the  high  priests  of  a  mystery  who 
determine  whether  it  shall  continue.  It  is  the  people  who  ai'e  either 
fooled  by  it  or  tired  of  it.     They  determined  70  years  ago  that 

{)ractice  sliould  be  simpler.  And  25  years  later  the  reform  was  fol- 
owed  in  England  by  the  judicature  act  of  1873.  There  is  opposition 
to  any  improvement  of  our  present  svstem  of  practice  in  the  direc- 
tion of  malkinjfr  it  more  simple.  But  the  people  of  the  country  whose 
rights  are  heme:  litigated  will  sooner  or  later  find  expression  and 
guidance  in  bringing  about  again  the  same  kind  of  reform  which 
Sfr.  Field  inaugurated  in  1848. 

There  is  one  special  field  in  which  I  think  we  can  greatly  reform 
ourselves.  That  is,  in  the  application  of  our  rules  of  evidence.  I 
should  not  like  to  see  broken  down  the  carefully  framed  series  of 
negations  by  which  we  seek  to  exclude  from  the  knowledge  of  judges 
and  jurors  all  testimony  which  does  not  conform  to  our  conceptions 
of  proper  probative  character,  leaving  the  testimony  in  our  courts 
to  take  the  wide  range  that  characterizes  trials  on  the  Continent  of 
Europe;  but  there  is  no  country  in  the  world  in  which  rules  for  the 
exclusion  of  evidence  are  applied  with  the  rigidity  and  technicality 
obtaining  in  the  United  States.  England  and  her  colonies  which 
follow  the  course  of  the  common  law  have  similar  rules,  but  they  are 
applied  with  a  breadth  and  liberality  in  favor  of  getting  at  the  truth 
not  usually  found  in  our  courts.  Our  trial  practice  in  the  admission 
and  exclusion  of  evidence  does  not  agree  with  the  common  sense,  the 
experience,  or  the  instincts  of  any  intelligent  layman  in  the  country. 
And  as  a  consequence,  while  we  are  aiming  to  exclude  matters  which 
our  rules  declare  to  be  incompetent  or  irrelevant  or  immaterial,  we 
are  frequently  also  excluding  the  truth.  How  common  it  is  to  see  an 
unsophisticated  witness  on  the  stand  trying  to  tell  a  true  story  about 
some  event  with  which  he  is  familiar  and  continually  stopped  and 
bewildered  by  objections  based  upon  distinctions  which  do  not  exist 
in  his  mind  at  all,  and  finally  leaving  the  stand  with  a  feeling  that 
he  has  been  bottled  up  and  not  allowed  to  tell  the  truth.  We  apply 
these  same  rules  with  the  same  rigidity  to  women,  whose  minds  work 
in  an  entirely  different  way  from  the  mind  of  any  lawyer  who  ever 
had  anything  to  do  with  devising  or  developing  the  rules  of  evidence. 
It  is  an  exceedingly  difiicult  thing  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  on  the  witness  stand,  as  any  lawyer 
who  has  been  a  witness  must  realize ;  and  the  simplest  and  oest  way 
to  get  that  done  is  to  come  as  near  as  possible  to  allowing  people  to 
tell  their  stories  their  own  way.  When  that  is  done  tne  matters 
which  have  no  proper  probative  effect  can  be  disregarded.  So  far 
as  my  observation  goes  there  are  about  20  objections  to  the  admis- 
sion of  evidence  in  a  trial  in  an  American  court  to  one  in  an  English 
court.  The  system  of  law  is  the  same ;  the  rules  are  the  same.  The 
difference  is  simply  that  we  have  got  into  a  bad  habit,  and  we  ought 
to  cure  ourselves.    It  does  not  help  a  case  any  on  the  merits  to  bo 
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SO  technical  about  evidence.  On  the  contrary,  it  hurts  the  case 
with  judges  and  juries,  and  it  ought  to  do  so  because  there  is  a  fair 
implication  that  the  lawyer  who  is  so  very  particular  about  little 
points  is  not  very  confident  in  the  merits  of  his  case. 

The  rule  against  reversals  except  for  causes  which  can  be  shown 
to  have  affected  the  decisions  in  the  court  below  will  have  a  salutary 
effect  in  this  direction,  and  it  has  already  had  such  an  effect  where  it 
has  been  adopted.  But  even  with  such  a  rule  our  bad  habits  will 
continue  unless  we  remind  ourselves  of  them  and  try  to  break  them. 
I  think  there  is  a  broader  defect  in  our  trial  of  causes  in  this,  that 
we  are  too  apt  to  play  a  game  instead  of  trying  to  get  down  as  rapidly 
as  possible  to  the  merits  of  the  case.  And  we  play  the  game  for  all 
it  is  worth.  We  enjoy  the  exercise  of  skill  and  the  strategy  and  tac- 
tics of  litigation.  The  lawyers  on  one  side  or  the  other  of  a  large 
f)art  of  our  litigations  consider  their  duty  to  be  to  postpone  to  the 
atest  time  practicable  a  possible  adverse  result.  So  we  make  our 
lawsuits  a  game  of  chess  where  they  are  not  a  game  of  chance.  In- 
deed, it  is  a  most  interesting  and  delightful  game,  but  in  the  mean- 
time the  clients  suffer.  Unquestionably  it  would  be  best  for  all  liti- 
{fants,  taken  as  a  whole,  and  for  the  public  whom  we  serve,  if  every 
awyer  should  address  himself  with  earnestness  and  sincerity  to  get- 
ting out  the  true  facts  of  his  case  and  getting  the  law  applied  to  them 
as  speedily  and  simply  as  possible.  If  we  could  all  do  that,  we  could 
beat  Dick  the  Butcher  ana  Jack  Cade  on  their  own  heath.  Perhaps 
a  sound  opinion  of  the  bar  may  bring  it  about. 

We  must  remember  that  if  we  are  conscious  of  faults  which  per- 
haps are  trivial  among  the  lawyers  who  have  the  public  spirit  to 
become  members  of  this  association,  those  faults  are  sure  to  be  more 
serious  and  injurious  in  those  members  of  the  bar  who  take  but  little 
interest  in  the  public  aspect  of  their  profession;  the  lawyers  who 
are  in  the  lower  grade  as  to  attainment  and  cultivation;  who  are 
but  little  familiar  with  the  traditions  of  the  profession,  and  are 
having  a  hard  time  to  get  on  with  scanty  business :  the  lawyers  whose 
stock  m  trade  is^  knowledge  of  the  code  and  skill  in  the  obstructive 
use  of  its  provisions;  the  lawyers  whose  clients  are  found  chiefly  in 
that  great  class  which  seeks  to  prosper  by  doing  injustice  to  others 
and  uses  the  technicalities  of  the  law  to  further  that  end.  Among 
them  there  is  always  the  danger  that  the  necessities  of  the  game  will 
urge  too  far;  that  they  will  yield  to  the  same  influence  which  leads 
one  man  to  strike  below  the  belt,  another  to  fire  before  the  word, 
another  to  slip  a  card  from  the  bottom  of  the  pack.  That  danger 
is  to  be  reached  not  by  more  legislation,  but  by  the  public  opinion  of 
the  bar,  open  discussion  of  the  ethics  of  the  profession,  active  in- 
sistence upon  standards  of  conduct. 

We  are  in  a  period  of  universal  development.  All  business,  all 
science,  all  thought,  are  casting  off  old  shackles  and  impediments 
and  improving  their  methods,  increasing  their  efficiency,  lifting  up 
their  standards.  It  should  not  be  that  our  noble  profession  is 
alone  to  remain  stationary  and  without  growth  along  the  lines  of 
better  service  and  greater  usefulness. 
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Ik  the  Senate  or  the  United  States, 

October  SS,  1914. 
Ordered^  That  the  address  delivered  October  20.  1914,  before  the 
American  Bar  Association  at  Washington,  D.  C.,  by  Hon.  William 
Howard  Taft,  president  of  the  association,  be  printed  as  a  public 
document. 
Attest: 

James  M.  Bakeb, 

Secretary. 
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ADDRESS  OF  WILLIAM  H.  TAFT 

Before  the  American  Bar  Aatociadon  at  Watkington,  D.  C,  October  20,  1914. 


Members  of  the  American  Bar  Association,  Ladies  and  Gen- 
tlemen: Our  last  meeting  was  held  on  foreign  soil  at  Montreal. 
Everyone  who  attended,  I  am  sure,  felt  that  it  was  a  marked  success. 
Montreal  is  a  great  and  beautiful  city,  which  has  a  peculiar  charac- 
ter, due  to  its  two  peoples  of  French  and  English  origin  that  are 
united  in  a  common  citizenship.  All  felt  that  the  spirit  shown  by 
our  association  in  making  Montreal  its  meeting  place,  and  the  cour- 
teous and  enthusiastic  hospitality  which  was  the  response  of  the 
Canadian  bar,  strengthened  the  bond  between  the  two  countries  and 
made  us  nearer  neighbors.  There  was  then  nothing  in  the  world's 
horizon  to  trouble  the  friends  of  international  peace.  The  beautiful 
address  of  Lord  Chancellor  Haldane,  in  which  he  dwelt  upon  the 
effect  of  what  he  called  " Sittlichkeit,"  or  "good  form,"  between 
groups  of  nations  as  a  growing  influence  in  favor  of  peace,  seemed 
to  be  quite  in  accord  with  the  conditions  that  then  prevailed.  Little 
did  anyone  think,  in  listening  to  his  words,  and  in  approving  without 
reserve  their  sweet  reasonableness  and  encouraging  tone,  that  when 
next  we  met,  practically  all  Europe  would  be  at  war,  fighting  battles 
with  lines  hundreds  of  miles  in  extent,  with  millions  of  men  on  one 
side  contending  with  millions  of  men  on  the  other:  that  European 
industry  and  commerce  would  be  struck  down,  and  that  each  half 
of  the  European  world  would  be  rejoicing  at  the  enormous  losses, 
reaching  to  hundreds  of  thousands,  of  the  other  half. 

Such  a  human  catastrophe,  such  a  cataclysm  in  history  beggars  a 
vocabulary  in  adequate  description  and  throws  gloom  over  the  entire 
world.  It  makes  the  peaceful  administration  of  justice,  and  a  dis- 
cussion of  plans  for  its  improvement,  prosaic  and  uninteresting. 
While  we  stand  aghast  at  this  awful  welter  of  blood,  destructive  of 
the  happiness  of  Europe,  we  are  profoundly  grateful  for  our  splen- 
did isolation  and  the  freedom  from  entangling  alliances  which  Wash- 
ington enjoined  upon  the  American  people.  This  saves  us  from 
sharing  in  the  suffering  and  sorrow  oi  the  belligerents,  but  it  does 
not  save  us  from  burden.  In  the  Napoleonic  campaigns,  which  alone 
approximate  in  their  all-embracing  character  the  present  conflict, 
our  ancestors  were  so  far  removed  from  Europe,  and  were  so  inde- 
pendent in  their  living  and  business,  thnt  they  Avere  not  then  af- 
fected as  we  are  now.  The  war  has  brought  home  to  us,  as  nothing 
else  could,  the  closer  union  between  the  nations  and  the  interdepend- 
ence in  business  and  finance  which  we  have  reached  in  the  progress 
of  a  century.  The  overwhelming  importance  to  us  of  keeping  out 
of  the  struggle  has  led  President  Wilson  to  warn  the  Americaii 
people,  in  their  public  expressions  and  actions,  to  maintain,  as  far 

8 


Digitized  by  VjOOQ  IC 


4         RECENT  ANTITRUST  AND  LABOR  IKJUNCTIOK  LEGISLATION. 

as  possible,  an  impartial  attitude,  and  in  this  appeal  he  should  have 
the  warmest  approval  and  the  sincerest  cooperation  of  all  of  us. 

Most  of  us  do  not  understand  how  much  significance  European 
peoples  give  to  hostile  expressions  of  our  press  and  of  prominent  men, 
which  they  are  quite  inclined  to  regard  as  either  inspired  or  at  least 
acquiesced  in  by  our  Government  and  as  embodying  the  views  of  the 
entire  people.  They  do  not  appreciate  the  comparatively  little 
weight  in  judging  our  national  attitude  that  ought  to  be  given  to 
editorial  expressions,  or  hastily  prepared  communications,  based 'on 
current  reports  necessarily  inaccurate  or  biased.  The  language  of 
the  President,  in  which  he  declined  to  be  led  into  a  decision  or 
the  expression  of  an  opinion  on  the  complaints  of  belligerents,  was 
most  admirable  and  showed  to  the  world  what  we  must  show,  that 
we  do  not  intend  to  be  drawn  into  this  controversy  in  any  way;  that 
while  we  are  willing  to  assist  as  much  as  possible  in  bringing  about 
peace,  our  attitude  as  judges  can  not  be  invoked  until  we  are  given 
formal  authority,  with  a  stipulated  condition  to  abide  the  judgment. 

We  are  the  principal  nation  of  the  Christian  world  not  so  related 
to  the  struggle  that  Doth  sides  may  really  regard  us  as  disinterested 
friends.  It  is  our  highest  duty,  and  the  President  makes  plain  his 
earnest  appreciation  of  this,  not  to  sacrifice  and  destroy  this  great 
leverage  for  successful  mediation  when  the  opportunity  arises,  b;^  ill- 
advised  and  premature  judgment  upon  the  merits.  The  sensitive- 
ness of  the  struggling  participants  to  every  view  friendly  or  hostile 
is  most  acute.  Many  or  us  can  remember  how  we  felt  when  similarly 
placed.     We  must  hold  our  tongues  to  be  useful  to  mankind. 

Meantime,  in  the  sound  of  battle,  peace  treaties  are  being  made 
between  us  and  many  other  countries,  including  some  of  the  belliger- . 
ants,  by  which  we  agree  to  a  period  of  one  year  as  a  locvs  poeniten- 
tide  before  a  declaration  of  war.  This  does  not  seem  a  large  step, 
but  it  is  something  and  might  prove  to  be  valuable  under  circum- 
stances that  one  can  imagine.  The  present  war,  however,  has  been 
used  by  the  opponents  of  arbitration  to  prove  that  treaties  are  of  no 
avail  and  that  if  a  nation  wishes  to  go  to  war  no  treaty  will  prevent 
it.  No  one  who  has  advocated  treaties  of  arbitration  as  a  means  of 
avoiding  armed  conflict  has  ever  contended  that  they  are  an  absolute 
insurance  against  war.  Nobody  has  contended  that  treaties  are  not 
broken.  Is  it  a  reason  that  some  are  broken  that  we  should  give  up 
making  them?  Is  it  a  reason  for  thinking  that  treaties  of  arbitra- 
tion furnish  no  means  of  settling  international  difficulties  that  there 
are  instances  where  they  have  failed? 

One  of  the  few  hopeful  things  about  the  present  war  is  the  appeal 
that  each  side  makes  to  the  public  of  the  United  States,  as  the  most 
important  part  of  the  world  left  out  of  the  fight,  to  justify  its  course 
in  going  to  war.  The  belligerents  are  thus  showing  deference  to 
international  good  form,  to  the  "  Sittlichkeit "  of  Lord  Haldane.  It 
is,  of  course,  too  early  to  prophesy  what  the  result  of  this  war  may 
be.  It  is  not  too  early  to  hope  that  the  exhaustion  which  it  is  certain 
to  bring  to  both  sides  may  sink  deep  into  the  minds  of  their  respec- 
tive peoples  the  absurdity  of  maintaining  hereafter  the  policy  of 
immense  and  bankrupting  armaments  and  the  wisdom  of  a  reduc- 
tion in  these  by  agreement,  so  that  in  assuming  the  burdens  that 
are  sure  to  follow  this  destructive  visitation,  they  may  not  have  to 
add  to  the  cost  of  recuperation  billions  for  additional  defense. 
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And  now  that  we  are  discussing  compliance  with  treaties  and 
the  effect  of  treaties  of  arbitration  and  of  peace  upon  the  chances 
of  war,  is  it  not  a  good  time  for  us  to  clean  our  own  house  and  put 
ourselves  in  a  position  where  we  can  fulfill  to  the  letter  every  treaty 
that  we  have  entered  into  ?  We  have  made  many  treaties  of  friend- 
ship and  peace — indeed  treaties  with  all  the  world — in  which  we 
have  assured  to  aliens,  subjects,  or  citizens  of  the  other  party  to  the 
treaty  resident  within  our  borders  due  process  of  law  in  protection 
of  lire,  liberty,  and  property.  Nevertheless,  we  now  withhold  from 
the  same  autnority  that  makes  the  treaty  the  power  to  fulfill  its 
obligation.  A  statute  of  a  dozen  lines  would  put  it  in  the  power  ot 
the  President  to  institute  judicial  proceedings,  civil  and  criminal, 
in  courts  of  the  United  States,  to  punish  a  violation  of  the  treaty 
rights  of  aliens  and  enable  him  to  use  the  civil  and  military  executive 
arm  of  the  Government  to  protect  against  their  threatened  invasion. 
In  our  past  experience  we  must  realize  that  mob  violence  committed 
through  race  prejudice  against  aliens  will  never  be  punished  by 
State  authority,  and  there  is  nothing  that  a  high-strung  people — 
and  it  is  peoples  now  who  largely  control  the  matter  of  war  and 
peace — resent  so  much  as  the  mistreatment  of  their  fellow  country- 
men living  under  the  flag  of  a  foreign  government  which  has  stipu- 
lated and  pledged  its  honor  to  give  them  protection.  The  real  oppo- 
sition to  this  reform  finds  its  source  in  the  factional  determination 
of  people  in  localities  to  exclude  lawful  immigrants.  They  look  to 
illegal  force  to  maintain  their  purpose,  and  they  fear  the  effective- 
ness of  the  national  arm  in  restraining  it. 

It  is  idle  to  urge  that  the  granting  of  such  a  power  to  the  Execu- 
tive is  contrary  to  the  Constitution,  because  the  Supreme  Court  has 
already  said  specifically  that  Congress  has  the  authority.  It  is 
true  that  a  majority  of  a  committee  of  this  association  20  years  ago 
reported  that  the  existence  of  this  power  was  doubtful,  but  I  ven- 
ture to  think  that  no  committee  could  be  appointed  to-day  from  the 
association  that  would  make  such  a  report.  I  hope  that  this  question 
will  be  referred  at  this  annual  meeting  to  the  proper  committee  for 
another  consideration  of  it,  a  report  as  to  the  needed  legislation,  and 
a  vote  by  the  association  in  favor  of  its  enactment. 

The  most  noteworthy  national  legislation  of  the  year,  from  the 
standpoint  of  the  administration  of  justice,  is  contained  in  the  trade- 
commission  act  and  the  so-called  Clayton  Act.  Together  they  affect 
two  general  subjects  matter.  They  supplement  existing  statutes  and 
general  law  as  to  illegal  trusts  and  monoplies  in  interstate  commerce, 
and  they  deal  with  the  application  of  the  antitrust  act  to  labor  asso- 
ciations, the  issuing  of  injunctions  in  labor  disputes  in  Federal  courts, 
and  the  procedure  for  the  punishment  of  contempts  in  a  certain  class 
of  cases. 

Both  measures  in  the  most  painstaking  way  make  clear  that  noth- 
ing in  them  is  to  vary  the  meaning  of  the  three  important  sections 
of  the  Sherman  Act  which  have  been  so  fully  considered  and  clearly 
construed  by  the  Supreme  Court  in  the  light  of,  and  by  the  rule  ol, 
reason.  We  may,  therefore,  in  beginning  the  consideration  of  this 
new  legislation,  rejoice  that  in  spite  of  the  exuberant  criticism  of  the 
Supreme  Court  decisions  in  the  Standard  Oil  and  Tobacco  cases  when 
announced,  and  the  threats  of  legislation  to  dethrone  reason  in  judi- 
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cial  construction  as  applied  to  the  antitrust  laws,  we  may  still  use 
in  a  normal  way  those  mental  processes  with  which  nature  has  en- 
dowed us  in  attempting  to  find  out  what  Congress  means  in  these  new 
acts. 

The  first  part  of  this  legislation  adds  new  and  elaborate  machinery 
for  the  eniorcement  of  the  antitrust  acts.  Second,  it  appears  to 
create  new  offenses  in  that  field  of  the  law.  Third,  it  imposes,  after 
two  years,  certain  restrictions  upon  what  have  been  called  interlock- 
ing directorates  in  banks  and  railroads,  evidently  with  a  view  to 
prevent  temptation  to,  and  opportunity  for,  a  suppression  of  <x)mpe- 
tition  and  monopoly.  Fourth,  it  brings  into  the  Federal  criminal 
jurisdiction  embezzlements  and  other  breaches  of  trust  by  directors, 
officers,  and  agents  of  interstate  carriers,  and  provides  other  restric- 
tions to  secure  their  fidelity. 

An  analogy  more  or  less  complete  is  established  between  the  regu- 
lation of  common  carriers  under  the  interstate-commerce  law  and 
that  of  industrial  concerns  engaged  in  interstate  trade.  As  the 
commerce  law  declares  undue  discrimination  and  imreasonable  rates 
unlawful,  so  this  trade  law  declares  "unfair  methods  of  compe- 
tition" unlawful.  As  the  former  creates  a  commission  to  deter- 
mine what  rates  are  unduly  discriminating  or  unreasonable,  so 
the  latter  creates  one  to  determine  what  are  unfair  methods  of 
competition.  Similar  process  and  hearings  are  provided  in  case 
of  probable  violations  of  the  law  upon  the  complaint  of  any- 
one, or  of  the  commission's  own  motion.  Equally  inquisitorial 
powers  are  conferred  on  the  two  commissions.  The  Trade  Com- 
mission is  to  find  the  facts  after  any  hearing;  and,  if  sufficient, 
make  an  order  against  the  defendant,  to  be  enforced  in  case  of  refusal 
by  application  to  the  court  of  appeals  of  the  proper  circuit  The 
court  is  to  take  the  finding  of  fact  as  conclusive,  if  based  on  any  evi- 
dence, to  decide  the  questions  of  law,  and  reverse,  modify,  or  affirm 
the  order;  and,  if  sustaining  it  in  any  part,  to  enforce  it.  The  com- 
mission is  to  act  as  master  in  chancery  in  assisting  the  court  in  formu- 
lating orders  and  decrees  for  the  proper  adjustment  of  the  affairs  of 
a  corporation  found  guiltjr  of  violating  the  antitrust  law,  and,  in 
general,  it  takes  over  the  mvestigating  and  statistical  duties  of  the 
Bureau  of  Corporations. 

In  so  far  as  the  field  of  general  interstate  trade  is  within  the 
practical  range  of  supervision  and  regulation,  the  machinery  here 
adopted,  it  seems  to  me,  is  as  effective  as  any  could  be.  The  question 
whether  the  existing  antitrust  law,  with  its  20  years  of  construction 
by  the  Supreme  Court,  was  not  sufficient,  and  the  economic  policy 
of  adopting  this  close  supervision  and  these  inquisitorial  methods  in 
general  business  not  charged  with  a  public  use,  it  is  not  mj  purpose 
here  to  discuss.  I  am  only  now  concerned  with  the  meanmg  or  the 
new  law  and  its  effect  upon  the  declaration  of  substantive  law  in  the 
antitrust  acts. 

The  first  new  term  that  confronts  us  in  the  trade  commission  act 
is  "  unfair  methods  of  competition."  What  does  it  mean  ?  It  does 
not  appear  in  the  Clayton  Act  at  all,  and  yet  the  two  acts  are  in  pari 
materia. 

It  is  hard  to  reach  any  other  conclusion,  after  consideration  of  the 
old  legislation  and  the  new,  than  that  unfair  methods  of  competition 
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thus  denounced  only  include  those  methods  and  practices  in  inter- 
state trade  the  effect  and  intent  of  which  would  bring  them  within 
the  scope  and  condemnation  of  the  first,  second,  and  third  sections  of 
the  Sherman  Act.  The  same  thing  is  true  of  several  specific  offenses 
denounced  in  sections  2,  3,  and  7  of  the  Clayton  Act.    These  are : 

1.  Discriminations  in  price  as  between  purchasers  in  sales  of 

goods ; 

2.  A  sale  or  lease  of  goods  patented  or  unpatented  on  condition 

that  the  vendee  shall  not  deal  in  or  use  the  goods  of  a 
competitor ; 

3.  Acquisition  of  stock  by  one  trading  corporation  in  another ; 

4.  Acquisition  of  stock  by  one  corporation  in  two  other  trading 

corporations ; 

when  the  effect  of  any  one  of  these  four  acts  may  be  substantially  to 
lessen  competition,  restrain  interstate  commerce,  or  tend  to  create 
monopoly. 

The  words  "with  the  effect  substantially  to  lessen  competition" 
are  to  be  construed  in  the  light  of  their  association  with  the  words 
that  follow  them  in  order  to  secure  some  guide  to  the  meaning  of 
"  substantially."  It  certainly  does  not  mean  any  lessening  of  compe- 
tition, however  small,  because  its  ordinary  signification  prevents  that. 
More  than  that,  the  union  of  two  trading  corporations  by  a  holding 
company  or  otherwise  must  always  lessen  competition  somewhat. 
The  only  reasonable  solution  would  seem  to  be  to  hold  that  it  means 
such  substantial  suppression  of  competition  as  to  constitute  a  real 
restraint  of  trade  and  a  tendency  to  monopolize.  Now  it  is  possible 
to  point  out  decisions  of  the  Supreme  Court  on  the  antitrust  law  in 
which  each  act  here  specifically  denounced  is  held  to  be  within 
the  Sherman  law.  The  condemnation  of  the  so-called  tying  pro- 
vision in  the  sale  of  patented  articles  is  the  only  one  of  the  acts 
described  that  can  be  regarded  as  a  slight  widening  of  the  effect  of 
that  law.  It  may  lessen  somewhat  the  scope  of  the  legal  monopoly 
under  the  patent  law  as  declared  by  the  Supreme  Court.  With  this 
nmall  possible  exception,  however,  so  far  as  I  can  see,  the  field  of 
illegal  and  criminal  effort  in  respect  to  restraints  of  interstate  com- 
merce or  monopolies  of  it  is  not  enlarged  under  the  new  acts.  Indeed, 
it  is  difficult  to  see  how  it  could  be,  in  view  of  the  sweeping  language 
of  Chief  Justice  White  in  construing  the  Sherman  law  in  the  Stand- 
ard Oil  and  Tobacco  cases.  These  three  sections,  therefore,  merely 
specify  certain  phases  of  violations  of  the  Sherman  law  which  can 
be  prosecuted  under  separate  indictments. 

In  many  other  respects,  these  two  new  laws  are  only  declaratory  of 
existing  law.  Thus  one  section  of  the  Clayton  Act  provides  that  if  a 
corporation  shall  violate  the  law,  any  director,  officer,  or  agent  author- 
izing such  violation  shall  also  be  deemed  guilty  of  misdemeanor  and 
punished  by  fine  or  imprisonment,  or  both.  This  section  is  intended 
to  carry  out  the  famous  policy,  advanced  as  a  new  departure,  that 
guilt  is  personal.  It  is  certainly  a  wise  provision,  but  it  can  hardly 
be  called  a  new  one,  for  it*  has  always  been  the  law  since  there  were 
crimes  at  the  common  law,  and  rules  punishing  aiders  and  abettors. 
The  section  suggests  that  line  of  Holmes  to  the  "  Katydid  " : 
Thou  sayest  an  undisputed  thing  In  such  a  solemn  way. 
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Such  a  provision  can  not,  of  course,  dispense  with  indictment  and 
trial  of  the  director,  officer,  or  agent,  and  will  not  prevent  the  jury 
doing  what  it  did  in  the  Tobacco  Trust  case,  when  it  convicted  the 
corporation  and  acquitted  the  president,  who  was  jointly  indicted 
with  the  corporation,  and  who  did  the  illegal  acts  for  which  the  cor- 
poration was  convicted. 

The  analogy  between  the  functions  of  the  Commerce  Commission 
and  the  Trade  Commission  is  not  complete.  The  consideration  of 
the  question  of  unreasonableness  and  undue  discrimination  as  to 
rates  would  seem  to  vest  in  the  Commerce  Commission  a  much  wider 
discretion  and  range  of  judgment,  free  from  examination  and  re- 
view by  the  courts,  than  the  Trade  Commission  has  in  finding  the 
facts  and  making  the  restraining  order  as  to  "  unfair  methods  of  com- 
petition." In  the  former  case  the  Commerce  Commission  is  not  only 
finding  the  facts,  but  is  exercising  in  detail  the  le^slative  function  of 
Congress  of  rate  regulation,  which,  with  general  limitations,  has  to  be 
delegated  to  the  commission  in  order  that  it  can  be  effectively  exer- 
cised at  all.  All  that  the  court  does  in  review  of  action  by  the 
Commerce  Commission  is  to  see  that  it  is  within  the  scope  and 
limitations  of  the  general  delegation  of  power,  and  that.it  does  not 
deprive  the  carrier  of  his  property  and  its  use  without  due  process 
of  the  law,  i.  e.,  that  it  is  not  a  confiscation.  The  function  of  the 
Trade  Commission  is  to  find  the  facts  also,  but  when  it  comes  to 
decide  the  question  of  unfair  competition  upon  those  facts,  it  would 
seem  to  be,  as  I  have  before  said,  only  a  question  of  law  under  the 
Sherman  Act.  The  Trade  Commission,  therefore,  is  merely  to  apply 
the  law  to  the  facts  as  a  master  in  chancery  would  do.  This  is  to 
use  the  very  analogy  by  which  the  duties  of  the  Trade  Commission 
under  another  section  are  described.  So  when  the  court  comes  to 
consider  the  Trade  Commission's  action  on  review  it  takes  its  find- 
ings and  order  and  treats  them  as  it  would  the  report  of  a  master 
in  chancery,  with  the  exception  that  it  can  not  reexamine  a  finding 
of  fact  unless  there  is  no  legal  evidence  to  support  it.  It  may 
remand  the  case  for  additional  evidence  for  further  finding  ana 
report.  Proper  equity  practice  requires  that  the  chancellor  should 
not  set  aside  the  finding  of  a  master  on  the  facts  unless  plainly  con- 
trary to  the  weight  of  the  evidence.  The  difference  between  this 
and  treating  the  finding  of  fact  as  conclusive  is,  so  far  as  I  can  see, 
the  only  difference  between  the  function  of  the  court  in  dealing  with 
the  Trade  Commission's  order  and  that  which  it  performs  in  dealing 
with  the  report  of  its  master  in  chancery  as  to  the  facts  and  the 
proper  order  or  decree  to  be  entered  upon  them  in  an  equity  cause. 

It  is  not  germane  to  my  purpose  to  discuss  the  effect  of  the  prohi- 
bition of  interlocking  directorates  and  the  denunciation  as  Federal 
crimes  of  breaches  of  trust  of  those  having  control  of  interstate- 
commerce  carriers,  except  to  say  that  the  inconvenience  they  mav 
cause  to  law-abiding  business  men  of  scrupulous  honesty  will  be  mucL 
more  than  offset  by  the  substantial  good  they  will  do  in  protection  of 
the  public  from  illegal  combinations  and  in  the  protection  of  con- 
fiding stockholders  from  being  plundered. 

In  the  last  quarter  of  a  century  we  have  witnessed  the  enormous 
growth  of  power  in  bodies  of  men,  secured  by  the  combinations  of 
capital  on  the  one  hand  and  of  labor  on  the  other.    The  necessity 
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for  the  combination  of  capital,  in  order  to  increase  the  effectiveness 
of  production  and  manufacture  and  to  reduce  its  cost,  has  been  fully 
recognized  by  all  persons  at  all  familiar  with  business  conditions  and 
economic  principles.  The  equal  necessity  for  the  combination  of 
labor,  in  order  to  exact  from  capital  its  fair  share  of  the  value  of 
the  joint  product,  consistent  with  the  normal  operation  of  economic 
law,  has  also  been  recognized  by  sane  students  of  economic  and  social 
science.  The  enormous  power  which  these  combinations  have,  has 
proved  to  be  subject  to  great  abuses. 

The  combinations  of  capital  too  frequently  strengthened  their  con- 
trol by  the  use  of  money  in  politics  and  through  the  instrumentality  of 
the  political  boss  and  the  machine.  After  the  country  had  sobered 
down  from  the  intoxication  of  its  enormous  business  expansion  and 
prosperity,  the  scales  fell  from  the  eyes  of  the  people,  they  saw  the 
danger  oi  plutocracy,  and  throughout  the  length  and  breadth  of  the 
land  they  attempted,  by  their  representatives  in  the  legislatures  and 
in  Congress,  to  curb  this  power  of  combined  capital  and  to  restrain  it 
within  legitimate  limits,  and  so  we  had  the  interstate-commerce  law, 
the  antitrust  law,  and  the  amendments  to  those  laws,  and  the  struggle 
in  the  courts,  until  now  both  laws  have  received  authoritative  con- 
struction and  have  become  reasonably  effective  for  the  purpose  for 
which  they  were  enacted. 

But  the  momentum  that  such  a  popular  movement  acquires 
prevents  its  stopping  at  the  median  line,  and  we  are  in  danger  of 
excessive  regulation  which  will  really  interfere  with  that  freedom  of 
trade  and  unrestricted  initiative  which  have  helped  so  much  the 
material  progress  of  the  country  heretofore.  Party  leaders  and 
parties,  in  the  imaginative  and  efflorescent  style  of  party  platforms 
and  stump  deliverances,  have  denounced  the  slow  judicial  process  of 
remedying  evils  and  establishing  justice,  and  have  called  for  crosscut 
methods,  direct  and  summary  remedies,  and  the  suppression  of  evil 
and  the  upholding  of  the  good  by  executive  action  in  which  those 
acting  were  not  to  be  bothered  by  precedent  but  were  to  decide 
everything  upon  the  merits  of  the  particular  case.  Legisla- 
tures have  sought  to  meet  this  demand  by  creating  commissions 
with  large  powers  to  enforce  laws.  In  so  far  as  these  com- 
missions nave  rendered  more  effective  the  exercise  of  what  is  really 
an  executive  function,  they  have  been  good  things  and  often  they 
have  relieved  courts  of  quasi  executive  duties  that  have  not  only 
burdened  the  courts,  but  also  exposed  them  to  unnecessary  prejudice 
and  attack,  because  the  matters  acted  on  had  a  political,  economic, 
or  social  phase.  Many  have  been  disposed  to  view  this  delegation  of 
powers  to  commissions  as  derogating  from  the  authority  of  courts 
and  as  tending  to  deprive  the  citizen  of  a  real  judicial  hearing  in 
defense  of  his  right  to  liberty  and  property  and  the  pursuit  of 
happiness.  Whatever  the  early  effect,  I  do  not  think  we  need  fear 
such  an  ultimate  result.  The  natural  spirit  engendered  in  every  one 
who  has  blended  with  all  his  conceptions  of  social  and  political  life 
the  principles  of  Anglo-Saxon  justice  will  prompt  limitations  in  such 
legislative  enactments  and  in  rules  of  practice  for  their  execution, 
and  preserve  the  same  due  process  of  law  for  the  party  litigant  that 
the  barons  at  Runnymede  wrested  from  King  John  for  the  freemen 
of  England.    The  eminently  judicial  court  of  chancery  was  evolved 
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from  the  wide,  unlimited,  and  apparently  arbitrary  discretion  that 
the  King  vested  in  his  chancellor  to  remedy  individual  instances  of 
injustice  done  by  the  King's  own  courts  of  common  law.  The  natural 
conservative  tendency  even  of  radical  reformers  when  confronted 
with  the  difficult  duty  of  drafting  practical  legislation  is  well  illus- 
trated in  the  provisions  of  these  two  statutes,  which  are  far  less 
drastic  and  revolutionary  than  we  had  been  led  to  expect  when  there 
was  so  much  thundering  in  the  index. 

While  the  abuses  of  combinations  of  capital  have  aroused  public 
alarm  and  evoked  the  most  stringent  laws  to  suppress  them,  the 
abuses  growing  out  of  the  enormous  power  of  combinations  of  labor, 
which  have  been  also  manifest,  have  not  evoked  the  same  regulative 
legislative  tendency.  Persons  subjected  to  illegal  invasion  of  their 
rights  by  labor  combinations  have  sought  to  protect  themselves  in 
their  business  and  property  by  invoking  the  ordinary  procedure  in 
courts  of  justice;  and  in  many  instances  this  has  been  effective.  Liti- 
gation of  this  kind  has  not  always  resulted  in  right  decision.  Courts 
are  a  human  instrument,  and  they  sometimes  err.  A  very  few  in- 
stances of  error  or  injustice  against  trades-unions  have  been  a  suffi- 
cient basis  to  arouse  great  and  disproportionate  complaint  and  to 
bring  to  bear  the  most  weighty  political  influence  upon  legislatures 
to  pass  laws  to  prevent  their  recurrence,  even  if  those  laws  are  cal- 
culated to  create  a  special  class  of  litigants  and  to  render  them 
immune  from  the  ordmary  remedial  process  in  court  to  which  every 
other  citizen  is  subject. 

Along  with  this  there  has  been  a  strong  movement,  and  a 
most  beneficial  one,  to  give  equality  of  opportunity  to  wage 
earners  in  their  struggle  for  a  livelihood  and  their  pursuit  of 
happiness,  and  this  movement  has  been  greatly  promoted  by  the 
direct  efforts  of  labor  combinations  and  their  political  influence. 
Without  such  combinations,  we  may  well  doubt  whether  the  present 
condition  of  the  wage  earner  would  be  near  so  good  as  it  is  to-day. 
The  history  of  the  common  law  shows  beyond  question  that  its 
principles  were  framed  in  the  interest  of  the  employer,  and  that  in 
the  mutual  relations  of  master  and  servant  the  servant  was  at  a  dis- 
advantage. The  power  of  combination  among  wage  earners,  which 
if  not  condemned  was  at  least  frowned  upon  at  common  law,  has 
created  now  an  equality  of  resources  in  the  inevitable  and  continuing 
contest  between  employers  and  employees  that  has  greatly  made  for 
the  improvement  of  the  latter.  The  interstate  commerce  employers' 
liability  act  abolished  the  narrowing  and  unfair  fellow-servant  rule 
of  the  Federal  jurisdiction.  The  pending  workman's  compensation 
act,  which  proceeds  on  the  theory  that  society  should  bear  the  risks 
of  the  dangers  of  employment  to  the  wage  earner,  is  a  measure  which, 
while  it  doubtless  needs  perfecting  as  it  is  tested  by  experiencei  is  of 
the  highest  value  from  a  social  standpoint,  and  will,  I  oelieve,  prove 
to  be  of  equal  benefit  from  the  business  standpoint  of  the  employer. 
This  act  will  ultimately,  too,  relieve  the  courts  of  a  heavy  volume  of 
litigation.  The  hours-of-labor  statutes,  child-labor  statutes,  the  tene- 
ment-housing statutes,  the  statutes  requiring  wholesome  surroundings 
for  labor,  are  legislation  paternal  but  useful. 

In  all  these  provisions  for  the  benefit  of  the  wage  earner,  how- 
ever, there  has  been  no  special  legislation  looking  to  the  enforce- 
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ment  of  his  correspondent  duty  as  a  law-abiding  citizen,  or  to 
the  eflfective  restriction  of  the  power  of  combined  labor  to  com- 
mit abuses,  as  there  has  been  against  combinations  of  capital. 
This  is  not  necessarily  an  unjust  discrimination.  The  abuses  of 
one  class  of  offendei*s  against  law  and  justice  may  be  of  such  a  char- 
acter as  to  require  more  elaborate  machinery  to  prevent  and  punish 
them  than  that  of  another,  and  in  a  certain  sense  this  is  a  true  dis- 
tinction between  combined  capital  and  combined  labor.  The  control 
of  capital  is  concentrated  in  the  hands  of  comparatively  few.  That 
is  what  the  combination  of  capital  necessarily  mvolves.  The  capital 
and  profits  may  and  do  belong  to  a  very  large  number,  but  the  real 
improvement  in  business  methods  has  come  from  the  amassing  of 
the  earnings  ©f  the  many  into  funds  which,  by  the  genius  of  the  com- 
paratively few  managers,  are  made  vastly  more  productive. than  if 
they  remained  for  the  separate  investment  and  control  of  each  owner. 
Such  managers,  when  they  wish  to  resort  to  abuses  of  their  power, 
can  hide  the  truth  and  clothe  their  proceedings  with  a  cloak  that 
makes  the  discovery  of  illegal  method  and  its  punishment  difficult. 
With  the  combinations  of  labor  it  is  somewhat  different.  The  co- 
operation of  great  numbers  is  essential  when  they  resort  to  methods 
or  oppression  and  tyranny,  and  their  lawlessness  is  generally  the 
lawlessness  of  the  assault  and  crimes  of  open  violence,  for  the  punish- 
jnent  of  which  the  usual  statute  of  crimes  and  misdemeanors  and  the 
ordinary  machinery  for  the  enforcement  of  such  laws  should  be 
sufficient.  The  ineffectiveness  of  the  machinery  in  such  cases  is  not 
due  to  inadequacy  of  the  law  so  much  as  the  inertia  or  political 
timidity  of  the  officers  of  the  law  or  the  prejudice  of  voters  and  juries 
growing  out  of  sympathy  with  the  cause,  in  supposed  furtherance  of 
which,  such  offenses  are  committed. 

The  great  political  power  that  labor  combinations  are  believed  to 
exercise  has  enabled  them  successfully  to  press  upon  legislatures  the 
idea  that  they  are  politically  a  privileged  class,  that  the  interest  of 
the  community  lies  m  making  them  so,  and  that  their  cause  is  so  im- 
portant that  the  ordinary  means  of  enforcing  the  law  against  their 
violations  of  it  should  be  weakened  rather  than  strengthened.  To 
yield  to  this  view  it  seems  to  me  is  unwise.  Between  the  machina- 
tions of  the  lawless  manipulator  of  capital  and  the  aggressions  of  the 
lawless  leader  or  agents  of  combined  labor,  there  is  a  forgotten  man, 
sometimes  described  as  the  "  public,"  for  whom  government  and  so- 
ciety chiefly  exist,  who  in  the  clashes  between  capital  and  labor  finds 
himself  ground  between  the  upper  and  the  nether  millstone. 

We  must  recognize,  however,  that  the  movement  to  make  combina- 
tions of  labor  a  privileged  class  before  the  law  has  had  considerable 
success.  In  England  the  legalizing  of  secondary  or  compound  boy- 
cotts in  a  trade  dispute  by  wage  earners  is  complete  even  against  uncon- 
cerned outsiders.  In  our  last  sundry  civil  bill.  Congress  has  expressly 
limited  the  use  of  the  money  specifically  appropriated  for  the  Depart- 
ment of  Justice  to  enforce  the  antitrust  law  so  that  it  can  not  be  used 
in  prosecutions  of  wage  earners  and  farmers  charged  with  its  viola- 
tion. Farmers  were  here  included  not  because  they  asked  it,  but  in 
order  to  enlist  their  political  aid  in  maintaining  the  exemption.  In 
some  of  the  States,  laws  have  been  passed  to  permit  wage  earners 
and  farmers  to  do  things  which  are  illegal  when  done  by  others. 


Digitized  by  VjOOQ  IC 


12       RECENT  ANTITRUST  AND  LABOR  INJUNCTION  LEGISLATION. 

During  the  current  year  the  Massachusetts  Legislature  has  passed  a 
law  limiting  injunctions  in  labor  disputes  which  is  nearly  as  radical 
as  the  English  statute,  and  which  seems  to  me  to  go  much  further 
than  the  limitations  of  the  Clayton  Act.  One  feels  in  respect  to  such 
an  enactment  by  the  conservative,  law-abiding  old  Bay  State,  which 
loves  equality  and  properly  prides  itself  as  a  government  of  laws  and 
not  men,  as  the  author  of  the  Biglow  Papers  did  with  reference  to 
her  attitude  in  the  Mexican  War,  when  he  said : 

Massachusetts,  God  forgive  her,  is  a-ljneelln'  with  the  rest. 

We  are  living  in  an  age  of  what  I  may  call  factionalism,  an  age 
in  which  classes  are  disposed  to  think  that  the  happiness  of  each 
class  is  more  important  than  the  general  sum  of  happiness  of  the 
entire  community,  and  that  the  members  of  each  class,  denied  what 
they  wish,  may  properly  violate  the  law,  destroy  property  and  even 
lives  in  order  to  secure  it.  Such  a  spirit  is  dangerous.  It  is  an  evi- 
dence of  a  lack  of  that  self-restraint  without  which  the  bonds  of 
society  will  necessarily  be  loosed.  We  see  it  in  the  wild  ravings  and 
action  of  the  militant  suffragettes  in  England.  We  see  it  m  the 
resistance  to  lawful  authority  m  Idaho  and  Colorado  by  the  Western 
Federation  of  Miners ;  we  see  it  in  the  dynamite  plots  of  the  bridge 
workers  and  the  ironworkers  at  Los  Angeles  and  at  Indianapolis. 
We  see  it  in  opposition  to  Federal  legislation  to  protect  aliens'  treaty 
rights.  Such  a  spirit  flouts  the  law,  does  not  regard  order  and  peace 
as  essential  to  social  and  political  happiness,  but  exalts  the  supreme 
selfishness  of  a  class  and  is  willing  to  pull  down  the  structures  of 
society  in  order  to  secure  the  granting  of  its  particular  demands. 
The  struggle  for  legislation  of  the  kind  I  have  mentioned  on  the 
national  statute  book  has  been  long  and  earnest.  And  now  those 
who  have  led  in  the  movement  claim  to  have  accomplished  their 
purpose  in  the  laws  of  the  sitting  Congress  which  I  am  now  examin- 
ing.   Let  us  see  how  far  they  have  been  successful. 

Section  6  of  the  Clayton  Act  reads  as  follows : 

That  the  h^bor  of  a  human  being  is  not  a  commodity  or  article  of  commerce. 
Nothing  contained  in  the  antitrust  laws  shall  be  construed  to  forbid  the  exist- 
ence and  operation  of  labor,  agricultural,  or  horticultural  organizations  insti- 
tuted for  the  purposes  of  mutual  help  and  not  having  capital  stock  or  conducted 
for  profit,  or  to  forbid  or  restrain  individual  members  of  such  organizations  from 
lawfully  carrying  out  the  legitimate  objects  thereof,  nor  shall  such  organiza- 
tions, or  the  members  thereof,  be  held  or  construed  to  be  illegal  combinations 
or  conspiracies  in  restraint  of  trade  under  antitrust  laws. 

There  is  language  in  this  section,  especially  the  last  clause,  which, 
standing  alone  and  without  explanation,  might  seem  to  show  congres- 
sional intention  to  exempt  such  associations  and  their  members  alto- 
gether from  the  operation  of  the  antitrust  acts.  But  such  is  evidently 
not  the  proper  construction.  The  representatives  of  organized  labor 
applied  to  Congress  for  this  provision,  on  the  ground  that  they  were 
afraid  that  voluntary  associations  for  increasing  w  ages  and  bettering 
terms  of  employment,  where  the  employment  was  in  interstate  com- 
merce, might  be  considered,  fer  se^  illegal  restraints  of  that  commerce 
and  so  subject  them  to  dissolution.  They,  therefore,  wished  them 
declared  legal.  That  it  was  not  intended  to  make  members  of  such 
associations  a  privileged  class  and  free  from  the  operation  of  general 
laws  is  clearly  shown  by  the  careful  language  of  Congress,  which 
authorizes  the  existence  and  operation  of  such  associations  and  for- 
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bids  the  restraint  of  their  members  when  "  lawfully  carrying  out  the 
legitimate  object  thereof."  The  words  following,  "nor  shall  such 
organizations  or  the  members  thereof  be  held  or  construed  to  be 
illegal  combinations  or  conspiracies  in  restraint  of  trade  under  the 
antitrust  laws,"  which  are  introduced  by  a  semicolon  and  the  conjunc- 
tion "nor,"  necessarily  carry  forward  m  the  word  "  such  "  the  same 
condition  of  the  exemption,  to  wit,  that  the  corporations  and  the 
members  shall  be  "lawfully  carrying  out  the  legitimate  objects 
thereof."  Courts  would  naturally  and  properly  indulge  the  presump- 
tion against  a  class  privilege  based  on  membership  in  such  voluntary 
organizations,  imless  the  purpose  of  Congress  to  confer  it  were  clear. 
TVnen,  however,  there  is  here  express  language  expressly  rebutting 
such  a  purpose,  the  intention  of  Congress  becomes  manifest  to  make 
this  section  6  a  mere  declaratory  statement  of  existing  law  in  order 
to  remove  the  imfoimded  fears  of  those  petitioning  for  such  a 
statement. 

The  procedure  prescribed  in  sections  17j  18,  and  19  of  the  Clayton 
Act  as  to  the  issuing  of  preliminary  restraining  orders  without  notice 
and  of  preliminary  injunctions  in  Federal  courts  is  admirable.  It  is 
in  accordance  with  the  best  equity  practice  and  will  doubtless  tend  to 
prevent  any  ill-advised  orders  without  notice  and  hearing. 

Section  20  of  the  Clayton  Act  is  the  principal  section  of  the  act 
for  the  limitation  of  injimctive  relief  in  labor  disputes.  It  forbids 
the  issuing  of  restraining  orders  and  injunctions  in  all  cases — 

1.  Between  an  employer  and  employees; 

2.  Between  employers  and  employees; 

3.  Between  employees; 

4.  Between  persons  employed  and  those  seeking  employment: 

when  it  involves  or  grows  out  of  a  dispute  concerning  terms  or  conditions  of 
employment  unless  it  is  necessary  to  prevent  irreparable  injury  to  property  or 
to  a  property  right  for  which  there  Is  no  adequate  remedy  at  law;  and  such 
property  or  property  right  must  be  described  with  particularity. 
And  no  such  restraining  order  is  to  prohibit  any  person  or  persons  from — 

1.  Terminating  any  relation  of  employment ; 

2.  Ceasing  to  perform  any  work  or  labor ; 

8.  Recommending,  advising,  or  persuading  others  by  peaceful  means  so 

to  do; 
4.  Attending  at  any  place  where  any  such  person  may  lawfully  be  for  the 

purpose  of  peacefully  obtaining  or  communicating  Information ; 
6.  From  peacefully  persuading  any  person  to  work  or  to  abstain  from 

working; 

6.  From  ceasing  to  patronize  any  party  to  such  dispute ; 

7.  From  recommending,  advising,  or  persuading  others  by  peaceful  and 

lawful  means  so  to  do ; 

8.  From  paying  or  giving  to  or  withholding  from  any  person  engaged  In 

such  dispute  any  strike  benefits  or  other  moneys  or  things  of  value ; 

9.  From  peaceably  assembling  in  a  lawful  manner  and  for  lawful  purposes ; 
10.  From  doing  any  act  or  thing  which  might  lawfully  be  done  in  the 

absence  of  dispute  by  any  party  thereto. 
And  none  of  such  acts  shall  be  held  to  be  violations  of  any  law  of  the  United 
States. 

The  limitation  in  this  act  in  terms  affects  injunctions  in  equity 
and  not  suits  at  law,  but  the  acts  which  it  forbids  the  courts  to  re- 
strain they  are  also  forbidden  to  treat  as  violations  of  any  law  of  the 
United  States.  How  far  this  would  prevent  a  suit  at  law  based  on 
diverse  citizenship  in  the  Federal  court  for  injury  from  an  act  like 
one  described  in  tne  section  not  affecting  interstate  trade  is  a  question 
I  have  not  time  to  discuss. 
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The  section  introduces  an  exception  to  the  power  of  a  Federal  court 
of  equity  to  give  injunctive  relief  under  general  principles  of  equity 
jurisprudence.  The  field  of  that  exception  is  hedged  about  with  limi- 
tations of  a  threefold  character.  Those  who  rely  on  the  exception 
must  bring  themselves  within  all  three  limitations  in  order  to  take 
advantage  of  its  exemption  and  privilege. 

The  first  limitation  is  as  to  the  character  of  the  parties  to  the  suit, 
which  must  be  between  employers  and  employees,  between  employees, 
or  between  employed  and  those  seeking  employment.  This,  of  course, 
leaves  the  law  as  it  is  in  suits  brought  oy  those  who  are  not  employers 
or  employees  or  seeking  employment  against  belligerents  in  a  labor 
war  for  illegal  injuries  mflicted.  Federal  courts  may,  therefore,  still, 
on  the  prayer  of  an  outsider,  enjoin  a  boycott  against  him  to  compel 
him  to  take  part  in  the  fight  with  which  he  has  no  concern.  Thus 
the  forgotten  man  who  has  no  part  in  the  fight  is  remembered  and 
may  stnl  appeal  to  a  court  of  equity  as  a  neutral  to  be  saved  from 
the  aggressions  or  coercion  of  either  contestant. 

The  second  limitation  upon  this  exception  is  in  the  subject  matter 
of  the  action.  To  establish  the  exemption  or  privilege,  the  issue  must 
be  a  dispute  concerning  terms  or  conditions  of  employment.  This, 
too,  excludes  from  the  exception  an  injunction  in  favor  of  a  third 
person  not  a  par^  to  the  labor  fight,  who  is  sought  to  be  drawn  into 
it  by  boycott.  Then  further  to  justify  the  exemption,  the  irrepa- 
rable injury  complained  of,  for  which  there  is  no  adequate  remedy  at 
law,  must  not  be  to  a  property  or  to  a  property  right  of  the  employer 
or  employee  engaged  in  the  labor  dispute.  Of  course,  the  reqmre- 
ment  that  the  injury  shall  be  irreparable  and  one  for  which  damages 
at  law  would  be  an  inadequate  remedy  is  only  declaratory  of  general 
e<juity  practice.  We  come  then  to  the  question  what  the  phrase 
"  m jury  to  property  "  or  "  to  a  proi)erty  right "  includes.  In  the  bills 
presented  by  the  labor  organizations  and  in  some  legislation  in  tlie 
States  such  words  have  been  followed  by  a  proviso  that  injury  to 
business  of  a  plaintiff  shall  not  be  considered  an  injury  "  to  property 
or  a  property  right."  The  failure  of  Congress  to  add  this  proviso, 
though  urged  to  do  so,  must  be  regarded  as  significant,  ana  would 
seem  to  imply  that  it  was  the  congressional  int^tion  to  leave  to  the 
court  to  decide  whether  injury  to  a  man's  business  of  an  irreparable 
character  was  not  an  injury  to  a  property  right.  It  would  certainly 
be  an  injury  to  the  good  will  of  such  business.  This,  imder  the  de- 
cisions of  tne  Supreme  Court  of  the  United  States,  is  a  thing  of 
money  value  incident  to  tangible  property  and  peculiarly  within 
equitable  protection  by  injimction. 

The  third  limitation  of  the  exception  is  in  the  definition  of  acts 
that  may  not  be  enjoined  in  such  cases  as  fulfill  the  previous  require- 
ments. These  acts  in  controversies  between  employer  and  employees 
and  between  employers  and  between  striking  employees  ana  those 
seeking  employment  have  with  one  or  two  exceptions  been  held  to 
be  lawful,  and  are  thus  merely  declaratory  of  existing  law.  No 
court  has  held  that  an  employer  could  have  an  injunction  against 
men  leaving  his  emplojnoient,  or  ceasing  to  patronize  him,  or 
against  picketing  by  strikers  where  it  takes  the  peaceful  form  de- 
scribed m  the  section.  The  general  inhibition  against  injunctions 
forbidding  an  act  which  might  be  lawfully  done  m  the  absence  of 
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the  dispute  is  also  only  a  statement  of  the  law  as  it  always  has  been. 
An  act  mentioned  in  the  statute  which  has  sometimes  been  held  to 
be  restrainable  in  equity  has  been  that  of  persuading  others,  i.  e., 
outsiders,  from  ceasing  to  patronize  or  employ  the  opponent  in  such 
a  dispute.  This  seems  to  legalize  not  only  the  secondary  boycott,  so 
far  as  it  is  carried  on  by  peaceful  persuasion,  but  also  the  blacklist. 
I  fear  this  will  leave  some  cruel  injuries  without  a  remedy.  The 
withholding  of  strike  benefits  or  other  things  of  value  from  de- 
serters and  the  paying  of  them  to  recruits  may  be  a  modfication  of 
the  existing  rule  as  held  by  some  courts,  but  not,  I  think,  in  the 
best-reasoned  cases. 

This  section  20,  except  for  its  studied  apparent  ambiguity  in  its 
use  of  the  term  "  property  or  property  right,"  seems  to  have  the  merit 
of  laying  down  a  oroad  practical  distinction  between  what  is  allowed 
in  a  labor  fight  and  what  is  not.  It  segregates  the  parties  to  the 
controversy  from  the  rest  of  the  community  and  says  in  effect  that 
acts  committed  singly  or  in  concert  by  the  parties  on  either  side 
against  the  other  wmch  do  not  amount  to  violence  or  crime  or  a 
threat  of  either,  and  which  do  not  involve  peaceful  moral  coercion 
of  outsiders,  are  legal  in  the  trade  warfare  and  shall  not  be  en- 
joined. Recommendation  and  persuasion  of  others  to  help  either 
bide  in  the  warfare  is  declared  to  be  legal,  but  not  so  moral  coercion. 
The  real  and  great  danger  from  boycotts  in  such  disputes  is  the 
use  of  them  to  drag  into  trade  disputes  against  their  will  all  classes 
of  the  commimity  not  normally  related  to  the  issue.  It  is  the  em- 
barrassment and  injury  they  would  thus  inflict  upon  the  forgotten 
man,  the  entity  called  the  public,  that  creates  the  illegality.  This 
was  actionable  before  the  new  statute  and  remains  so.  Section  20 
does  not  legalize  it.  In  section  7  it  only  forbids  injimctions  against 
"  persuading  others  [i.  e.,  outsiders]  by  peaceful  arid  lawful  means  " 
to  cease  to  patronize  any  party  to  such  dispute.  It  further  follows 
that,  in  spite  of  section  20,  parties  to  a  labor  dispute  on  one  side  may 
have  an  mjunction  against  the  parties  on  the  other  side  to  prevent 
the  latter  from  using  as  a  weapon  in  the  fight  such  a  boycott  of 
outsiders. 

Mr.  Justice  Lamar,  speaking  for  the  court  in  the  Buck's  Stove 
cajse  (221  U.S.,  437),  said: 

Courts  differ  as  to  what  constitates  a  boycott  that  may  be  aijolned.  All  hold 
that  there  must  be  a  conspiracy  causing  irreparable  damage  to  business  or 
property  of  the  complainant.  Some  hold  that  a  boycott  against  the  complainant 
by  a  combination  not  inunediately  connected  with  him  in  business  can  be  re- 
strained. Others  hold  that  the  secondary  'boycott  can  6e  enjoined  where  the 
conspiracy  extends  not  only  to  injuring  the  complainants  but,  secondarily, 
coerces  or  attempts  to  coerce  his  customers  to  refrain  from  dealing  with  him 
by  threats  that  unless  they  do  they  themselves  wUl  be  boycotted.  Others  hold 
that  no  boycott  can  be  enjoined  unless  there  are  acts  of  physical  violence  or 
intimidation  caused  by  threats  of  physical  violence. 

In  the  case  of  Loewe  v.  Lawler  (208  U.  S.,  274)  the  Supreme  Court 
took  its  position  with  courts  in  the  second  class,  described  by  Mr. 
Justice  Lamar,  which  T  have  italicized.  The  effect  of  that  case  is 
stated  by  the  court  in  Eastern  Association  v.  United  States,  234 
U.  S.,  600,  as  follows: 

In  I^ewe  v,  Lawler  (208  U.  S.,  274)  this  court  held  that  a  combination  to 
boycott  the  hats  of  a  manufacturer  and  deter  dealers  from  buying  them  in 
order  to  coerce  the  manufacturer  to  a  particular  course  of  action  with  reference 
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to  labor  organizations,  the  effect  of  the  combination  being  to  compel  third 
parties  and  strangers  not  to  engage  in  a  coarse  of  trade  except  upon  conditions 
which  the  combination  imposed,  was  within  the  Sherman  Act 

It  follows  that  the  new  statute  does  not  affect  Loewe  v.  Lawler  at 
all. 

The  remaining  provisions  of  the  act,  in  sections  21  to  25,  inclusive, 
prescribe  the  procedure  in  certain  cases  of  contempt  of  the  judg- 
ments, orders,  and  decrees  of  a  Federal  court.  They  apply  only  to 
cases  where  the  act  of  disobedience  is  an  offense  against  the  criminal 
laws  of  the  United  States  or  of  the  State  wherem  it  is  committed, 
and  not  then  when  it  is  committed  in  the  presence  of  the  court  or  so 
near  thereto  as  to  interfere  with  the  administration  of  justice,  or 
when  the  suit  is  one  brought  by  the  United  States. 

Its  chief  feature  is  contained  in  the  following  words: 

In  all  cases  within  the  purview  of  tills  act  such  trial  may  be  by  the  court 
or,  upon  demand  of  the  accused,  by  a  Jury,  in  wliich  latter  event  the  court  may 
Impanel  a  Jury  from  the  Jurors  then  in  attendance  on  the  court,  or  the  Judge 
thereof  in  chambers  may  cause  a  sufficient  number  of  Jurors  to  be  selected  and 
summoned,  as  provided  by  law,  to  attend  at  the  time  and  place  of  trial,  at  which 
time  a  Jury  shall  be  selected  and  impaneled  as  upon  a  trial  for  a  dismeanor. 

Opportunity  for  review  of  judgments  of  conviction  in  such  cases  is 
given. 

It  has  been  contended  that  the  use  of  the  word  "  may  "  leaves  the 
question  of  ordering  a  jury  in  such  a  case  to  the  discretion  of  the 
court.  I  agree  that  the  expression  is  unfortunately  ambiguous  and 
that  it  would  have  been  greatly  better  to  have  used  the  stronger  word, 
if  it  was  intended  to  make  the  provision  as  to  a  jury  mandatory.  It 
enables  those  who  contend  that  discretion  to  refuse  a  jury  trial  is  still 
vested  in  the  court  to  argue  that  this  provision,  like  so  much  of  the 
rest  of  this  legislation,  was  merely  intended  to  be  declaratory  of  what 
was  already  the  best  equity  practice.  Still  it  should  be  said  in  answer 
that  "may"  often  is  construed  to  mean  "must"  or  "shall,"  and  I 
think  it  should  be  so  construed  here.  The  use  of  the  words  "  upon 
demand  of  the  accused  "  rebuts  the  idea  that  he  is  asking  something 
which  the  court  in  its  discretion  may  withhold.  Moreover  section  24 
of  the  act  indicates  that  it  was  intended  by  this  procedure  to  change 
existing  equity  procedure,  because  it  specifically  provides  that  all 
other  cases  of  contempt  not  affected  by  this  lan^age  "  may  be  pun- 
ished in  conformity  to  the  usages  of  law  and  equity  now  prevailing.** 

The  procedure  by  jury  and  appellate  review  in  contempts  is  thus 
limited  to  a  narrow  class  of  cases.  Were  Debs  to  do  the  things  he 
did  in  1894,  his  contempt  would  not  come  within  this  statute  for  the 
order  he  disobeyed  was  made  in  a  suit  bv  the  United  States.  He 
could  still  be  tried  without  a  jury,  therefore,  and  sentenced  to  six 
months  in  jail  for  contempt  of  a  restraining  order  of  the  Federal 
court  without  direct  review  or  repeal.  In  the  great  body  of  litiga- 
tion by  private  persons,  in  which  the  disobedience  of  a  judgment, 
order,  or  decree  is  not  a  crime  or  misdemeanor  under  Stpte  or 
Federal  law,  the  power  of  the  courts  to  maintain  their  authoritv  and 
enforce  their  judgments  is  also  unaffected.  In  times  past  we  heard 
much  in  party  platforms  and  in  stump  oratory  of  government  by 
injunction  and  the  abuse  and  outrage  of  having  courts  formulate 
offenses  that  were  not  crimes  by  statute  and  then  punish  the  commit- 
ting of  them  without  a  jury.    Those  of  us  who  never  thought  that 
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this  was  anything  but  buncombe  seem  to  be  vindicated  by  the  failure 
of  the  present  statute  to  remedy  this  much  heralded  and  so-called 
abuse  oi  judicial  power. 

All  these  provisions  have  been  called  the  charter  of  liberty  of  labor. 
We  have  seen  that  the  changes  from  existing  law  they  make  are  not 
broadly  radical  and  that  most  of  them  are  declaratory  merely  of 
what  would  be  law  without  the  statute.  This  is  a  useful  statute  in 
definitely  regulating  procedure  in  injunctions  and  in  express  defini- 
tion of  what  may  be  aone  in  labor  disputes.  But  what  I  fear  is  that 
when  the  statute  is  construed  by  the  courts  it  will  keep  the  promise 
of  the  labor  leaders  to  the  ear  and  break  it  to  the  hope  of  the  ranks  of 
labor.  This  will  be  an  additional  reason  for  blaming  and  attacking 
the  courts.  It  is  really  a  shifting  of  responsibility  from  Congress  to 
the  judicial  branch  of  the  Government  tnat  has  had  to  bear  so  many 
of  such  burdens  conceived  in  political  timidity  of  legislators.  How- 
over  this  may  be,  I  think  we  should  be  profoundly  grateful  that  the 
impairment  of  the  authority  of  our  Federal  courts  has  been  but  smajl 
when  compared  with  the  very  drastic  and  dangerous  changes  which 
were  pressed  and  proclaimed  as  certain. 

This  association  four  years  ago  appointed  a  special  committee  to 
oppose  the  judicial  recall,  and  that  committee  has  done  great 
work.  Its  present  chairman,  Mr.  Rome  G.  Brown,  of  the  Min- 
neapolis bar,  has  delivered  effective  addresses  to  many  State 
bar  associations  throughout  the  country,  and  has  encouraged  legis- 
lative opposition  in  many  States  to  the  embodiment  of  these  heresies 
in  statutes.  The  report  of  the  committee  shows  that  there  has  been 
a  distinct  falling  off  in  the  support  of  these  fimdamentally  unwise 
and  dangerous  proposals.  They  were  incorporated  in  the  platform 
of  the  Progressive  Party,  and  the  leader  of  that  party  has  felt  called 
upon  to  declare  that  they  were  the  rock  upon  which  it  was  founded, 
and  were  essential  to  the  efficacy  of  every  other  one  of  the  reforms 
which  the  platform  of  the  party  set  forth  and  advocated.  It  would 
appear  that  the  party  whicn  fathered  these  proposals  now  finds  that 
instead  of  beins  the  rock  on  which  it  is  founded,  it  is,  to  change 
the  metaphor,  flie  rock  on  which  it  founders.  Certainly  it  seems 
wise  to  its  leaders  to  ignore  this  part  of  their  original  propaganda 
which  indicates  that  it  has  ceasea  to  be  vote  getting  and,  indeed, 
has  become  a  burden  to  any  party  that  assumed  to  press  it.  I  don't 
mean  to  say  that  the  denunciation  of  the  courts  has  not  continued 
to  be  a  favorite  theme  in  the  mouths  of  a  certain  class  of  orators, 
but  the  originators  of  this  preposterous  nostrum  of  recall  of  deci- 
sions are  engaged  in  scaling  it  down  into  changes  in  our  judicial 
system  which  are  not  to  be  commended  but  which  are  much  less 
radical  and  objectionable.  In  New  York  the  Progressive  Party  has 
abandoned  its  platform  altogether  and  confined  its  appeal  to  the 
voters  to  a  dedaration  against  boss  rule,  while  its  candidate  for 
governor  has  rejed;ed  the  recall.  In  Massachusetts,  too,  such 
methods  of  reforming  the  judiciary  are  not  made  the  subject  of  dis- 
cussion at  all  by  the  Progressive  i*arty,  and  its  evident  effort  is  to 
induce  the  voters  to  ignore  them.  The  demon  rum  has  there  been 
substituted  as  the  object  of  attack  instead  of  'Hhe  divine  right  of 
fossilized  judges,"  and  of  this  change,  whatever  our  views  of  pro- 
hibition, we  can  express  our  imqualified  approval.    The  only  State 
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in  which  the  recall  of  judicial  decisions  has  been  adopted  is  the  State 
of  Colorado,  and  the  present  condition  of  that  State  with  reference 
to  governmental  authority  is  not  such  as  to  commend  those  who  have 
formulated  its  policies  in  the  recent  past 

I  regret  to  say  that  the  earnest  efforts  of  Mr.  Shelton  and  his  com- 
mittee on  uniform  procedure  to  secure  the  passage  of  a  bill  entrust- 
inff  the  Supreme  Court  with  the  power  to  make  rules  for  the  pro- 
cedure in  common-law  cases  in  the  Federal  court  have  not  thus  far 
been  successful.  The  Judiciary  Committee  of  the  House  reported 
the  bill  favorably,  as  it  has  nearly  all  of  the  American  Bar  A^ocia- 
tion  bills.  But  the  pressure  upon  Congress  for  other  measures, 
thought  by  the  leaders  to  be  more  important,  has  prevented.  Or 
course  we  must  not  be  discouraged  by  this  delay.  We  must  continue 
to  urge  the  reform.  With  deference  to  a  different  opinion  of  many 
in  this  association^  my  own  judgment  about  the  Shelton  bill  is  that 
it  is  not  quite  radical  enough.  I  think  it  ought  to  provide  that  all 
suits  in  the  Federal  court  should  be  brought  in  one  form  of  civil 
action,  thus  uniting  cases  in  law  and  equity,  and  that  then  the  Su- 
preme Court  should  be  authorized  and  directed  to  provide  a  simple 
procedure  by  rules  of  court,  in  analogy  to  the  method  that  now  pre- 
vails in  the  high  court  of  justice  in  England. 

I  am  aware,  of  course,  that  there  is  language  in  the  decisions  of  the 
Supreme  Court  of  the  United  States  from  which  many  have  inferred 
that  such  an  act  as  I  propose  would  be  contrary  to  the  Constitution. 
The  terms  in  which  the  judicial  power  is  extended  to  the  United 
States  to  include  all  cases  in  law  and  equity  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  and  the  seventh  amendment 
prescribing  a  jury  trial  in  all  suits  at  common  law  involving  more 
than  $20  and  forbidding  any  reexamination  of  the  verdict  of  the 
juiT  except  according  to  the  rules  of  the  common  law,  are  supposed 
to  nx  forever  upon  Federal  courts  an  antiquated  procedure.  But  no 
case  has  ever  been  decided  by  the  Supreme  Court  m  which  this  point 
is  adjudged.  Every  case  which  has  arisen  has  been  under  statutes 
of  the  United  States  which  have  expressly  established  two  separate 
courts,  one  of  equity  and  one  of  law. 

The  requirement  that  in  suits  at  common  law  a  jury  trial  must  be 
had  and  that  its  result  shall  be  reexamined  only  according  to  com- 
mon-law usage  has  recently  been  considered  by  the  Supreme  Ck>urt 
in  passing  on  the  validity  of  a  practice  intended  to  expedite  proce- 
dure. Slocum  V.  New  York  Life  Insurance  Co.,  228  U.  S.,  364. 
I  regret  to  say  that  the  majority  of  the  court  took  what  with  defer- 
ence would  have  seemed  to  me  before  the  decision,  a  somewhat  tech- 
nical view  of  that  amendment.  The  argument  of  the  minority  of 
justices  appeals  strongly  to  the  enthusiast  for  simplification  of  pro- 
cedure. 

But  there  is  nothing  in  the  Slocum  case  which  holds  that  we  may 
not  have  under  the  federal  Constitution  a  union  of  a  suit  at  law 
and  an  equitable  cause  or  defense  in  one  form  of  action.  Such  a 
union  would  not  in  any  way  destroy  the  rights  or  oi)portunities  of 
the  parties  to  have  the  common-law  remedy  of  trial  by  jury  and  its  re- 
stricted review  where  the  issue  of  fact  is  of  such  a  nature  that  a  jury 
would  be  required  in  a  suit  at  common  law.  We  are  not  limited  in 
the  establishment  of  this  proposition  to  mere  theoretical  statement 
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or  reasoning.  Every  code  State  since  the  Field  Code  was  made  the 
law  in  New  York,  lias  shown  by  actual  experience  the  possibility  of 
uniting  in  one  form  of  action  all  the  cases  arising  in  law  and  equity 
between  litigants  without  impairing  the  right  of  jury  trial  at  com- 
mon law  and  without  creating  the  slightest  confusion.  No  litigant 
has  a  vested  right  in  mere  delay  in  procedure.  It  does  not  prejudice 
the  plaintiff  in  the  suit  at  law  who  is  seeking  to  try  his  issue  before  a 
jury  that  his  opponent  by  pleading  his  eq[uitable  defense  and  varying 
the  issue,  is  able  to  defeat  his  purpose  m  the  same  case  instead  of 
incurring  the  delay  and  expense  of  securing  an  injunction  to  stay 
the  case  at  law  and  making  the  equitable  issue  in  another  court. 

I  do  not  intend  to  take  up  your  time  to-day  in  a  detailed  discussion 
of  the  best  methods  of  reforming  judicial  procedure,  but  there  is  one 
means  of  facilitating  the  dispatch  of  business  in  courts  of  justice* 
that  might  well  be  applied  in  our  Federal  courts.  We  have  m  our 
Federal  system  32  circuit  judges  and  94  district  judges.  The  dis- 
trict judges  are  apportioned,  one,  two,  or  three,  or  even  more,  to 
each  State,  and  the  forty-eight  States  are  divided  into  nine 
circuits.  Originally  the  district  judges  and  the  circuit  judges  of 
each  circuit  could  be  used  to  help  along  the  business  in  all  the  dis- 
tricts of  that  circuit,  and  in  the  business  of  the  court  of  appeals. 
Now  the  Chief  Justice  can  send  district  judges  in  a  limited  class  of 
cases  from  one  circuit  to  another  circuit.  Tms  system  woris  well  so 
far  as  it  has  been  applied,  but  I  think  a  much  greater  advantage  could 
be  derived  from  it  if  it  were  amplified  to  its  logical  development. 
Now  that  litigation  has  increased  m  parts  of  the  coimtry  so  that  its 
mass  is  overwhelming,  we  must  approach  the  problems  of  its  disposi- 
tion in  the  same  way  that  the  head  of  a  great  industrial  establish- 
ment approaches  the  question  of  the  manufacture  of  the  amount  that 
he  will  need,  to  meet  the  demand  for  the  goods  which  he  makes.  This 
is  done  by  estimate  of  the  work  to  be  done  and  an  assignment  each 
year  of  a  competent  force  to  do  it.  In  other  words,  me  time  has 
come  to  introduce  into  the  dispatch  of  judicial  work  something  of  the 
executive  method  that  great  expansion  has  forced  in  other  fields  of 
human  activity. 

In  the  judicial  business  of  the  United  States  we  should  devise  a 
system  by  which  the  whole  judicial  force  of  circuit  and  district 
judges  could  be  distributed  to  dispose  of  the  entire  mass  of  business 
promptly.  Some  judges  have  too  much  and  a  greater  number  could 
do  more.  Let  us  equalize  their  burdens  and  give  them  a  maximum 
of  effectiveness.  It  seems  to  me  that  either  the  Supreme  Court  or 
the  Chief  Justice  should  be  given  an  adequate  executive  force  of  com- 
petent subordinates  to  keep  close  and  current  watch  upon  the  busi- 
ness awaiting  dispatch  in  all  the  districts  and  circuits  of  the  United 
States,  and  likely  to  arise  during  the  ensuing  year,  to  make  period- 
ical estimate  of  the  number  of  judges  needed  in  the  various  districts 
to  dispose  of  such  business,  and  to  assign  the  needed  number  of 
judges  to  the  districts  where  needed.  Then  the  Supreme  Court  given 
the  joint  power  of  making  the  rules  of  procedure  and  of  distributinff 
the  ]udicial  force  could  greatly  facilitate  the  proper  disposition  of  afi 
the  legal  business  in  the  coimtry  and  in  a  sense  become  responsible  for 
its  dispatch.  If  it  is  found  that  there  are  not  judges  enough,  then  we 
should  hear  from  the  Supreme  Court  as  a  competent  authority,  not 
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influenced  by  political  or  personal  considerations,  how  many  judges 
are  needed  ana  where,  and  the  judicial  force  could  be  increased  to 
meet  the  real  exigency.  On  a  small  scale  this  system  has  been  worked 
in  the  mimicipal  court  in  Chicago  and  in  some  other  municipal 
courts,  and  the  possibility  of  thus  getting  rid  of  an  enormous  mass  of 
litigation  has  been  demonstrated. 

Of  course,  it  will  be  said  that  this  is  imposing  a  great  burden  on  a 
court  that  is  already  weighed  down  with  too  much  work.  I  do  not 
ignore  the  justice  of  this  criticism,  but  it  can  certainly  be  partially,  or 
perhaps  wholly,  met  by  taking  away  from  the  Supreme  Court  all 
Questions  whicn  do  not  mvolve,  as  a  genuine  issue,  the  construction  of 
the  Constitution,  and  by  limiting  the  dutv  of  the  court  to  hear  any 
other  cases  to  those  which  upon  a  writ  of  certiorari  the  court  in  its 
discretion  shall  draw  to  its  jurisdiction. 

The  agitation  with  reference  to  the  courts,  the  general  attacks  upon 
them,  the  grotesque  remedies  proposed  of  recall  of  judges  and  recall 
of  judicial  decisions,  and  the  ^-esort  of  demagogues  to  the  unpopu- 
larity of  courts  as  a  means  of  promoting  their  own  political  fortunes, 
all  impose  upon  us,  members  of  the  bar  and  upon  judges  of  the  courts 
and  upon  legislatures,  the  duty  to  remove,  as  far  as  possible,  grounds 
for  just  criticism  of  our  judicial  system.  The  Federal  system  extends 
into  every  State.  It  is  imder  the  control  of  one  Legislature  and  sub- 
ordinate to  one  Supreme  Court.  Here  is  the  opportunity  to  furnish  to 
the  country  a  model  which  shall  inspire  State  legislatures  and  State 
supreme  courts  to  similar  efforts  to  make  their  courts  the  handmaid 
of  prompt  justice. 
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HON.  WILLIAM  O.  BRADLEY,'  Senator  from  Kentucky  (member  from  Mar.  1, 1013). 

HON.  FRED  L.  BLACKMON.  Representative  from  Alabama. 

HON.  VICTOR  MT7RD0CK,  Representative  from  Kansas. 

HON.  JOSEPH  STEWART,  Second  Assistant  Postmaster  QeoenO. 

James  F.  Belford,  secretary  to  March  1, 1913. 

Malcolm  Johnston,  secretary  tcom  March  1, 1018. 


AUTHORIZATION  OP  JOINT  COMMISSION  ON  PNEUMATIC  TUBES. 

IFrom  acts  making  appropriations  lior  the  service  of  the  Post  Office  Department  for  the  fiscal  years  ending 

June  80, 1013, 1914,  and  1915.] 

Provided.  That  a  commissioii  consistiiig  of  two  members  of  the  Committee  on  Poet 
Offices  and  Post  RcmuIs,  United  States  Senate,  and  two  members  of  the  Committee 
on  tlie  Post  Office  and  Post  Roads,  House  of  Representatives,  to  be  appointed  by  the 
chairmen  of  the  respective  committees,  and  the  Second  Assistant  Postmaster  General, 
is  hereby  authorized  to  investigate  the  feasibility  and  desirability  of  the  Government 
purchasinff  and  operating  the  eauipment  for  pneumatic-tube  service  in  the  cities  in 
which  such  service  is  now  installed,  tocpther  with  ri^ts  to  operate  and  extend  equip- 
ment in  such  cities  and  elsewhere,  and  to  ascertain  the  cost  at  which  such  purcnase 
may  be  made.  The  emplovment  of  expert  and  other  assistance  is  authorized,  and 
the  expense  of  such  and  of  the  inquiry  shall  be  paid  from  the  appropriation  for  service 
by  pneumatic  tubes,  and  said  commission  shall  make  a  report,  with  recommendations, 
to  Congress  at  the  earliest  practicable  date. 

Approved,  August  24, 1912. 

Provided^  That  the  personnel  of  the  membership  of  the  committees  and  commissions 
created  and  provided  for  in  sections  one  and  eight  of  the  act  entitled  '*  An  act  miUcing 
appropriations  for  the  service  of  the  Post  Office  Department  for  the  fiscal  year  endins 
June  thirtieth,  nineteen  hundred  and  thirteen,  and  for  other  purposes^ "^^  approved 
August  twenty-fourth,  nineteen  himdred  and  twelve,  shall  continue  with  the  same 
authorities,  powers,  and  provisions  for  expenses  until  final  report  is  made  to  Congress, 
which  shall  be  made  on  or  before  March  fourth,  nineteen  hundred  and  fourteen. 

Approved,  March  4, 1913. 

That  the  personnel  of  the  membership  of  the  committees  and  commissions  created 
and  provid^  for  in  sections  one  and  ei^t  of  the  act  entitled  ''An  act  making  appro- 
priations for  the  service  of  the  Post  Office  Department  for  the  'fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  thirteen,  and  for  other  purposes,"  approved  August 
twenty-foiulh,  nineteen  himdred  and  twelve,  shall  continue  witii  the  same  authorities, 
powers,  and  provisions  for  expenses  imtil  final  report  is  made  to  Congress,  which  ^all 
De  maae  on  or  before  December  first,  nineteen  hundred  and  fourteen. 

Approved,  March  9, 1914. 

1  Senator  Guggenheim  resigned  as  chainnan  and  as  a  member  of  the  commission  on  liar.  1, 1913,  his  term 
as  Senator  expirmg  Mar.  3, 1913.  and  Senator  Smith  was  elected  chairman  to  succeed  him.  Senator  Bradlnr 
was  appointed  to  succeed  Senator  Guggenheim  as  a  member  of  the  oommissfcML 

>  Senator  Bradley  died  ICay  23, 1914.    No  successor  was  appointed. 
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REPORT  OF  THE  JOINT  COMMISSION  OF  CONGRESS  AUTHORIZED  TO 
INVESTIGATE  THE  FEASIBILITY  AND  DESIRABILITY  OF  THE  GOV- 
ERNMENT PURCHASING  AND  OPERATING  PNEUMATIC  TUBES  FOR 
MAIL  SERVICE,  ETC. 

Pursuant  to  authority  of  law,  the  joint  commission  made  extensive 
investigations  into  the  subject  of  the  use  and  operation  of  pneumatic 
tubes  Tot  mail  service  now  under  contract  between  the  companies 
which  built  such  tubes  and  the  Postmaster  General,  and  into  the  cost 
of  construction,  maintenance,  and  operation  of  such  tubes  and  mail 
service,  and  have  the  honor  to  report  as  follows: 

The  record  of  the  hearings  and  of  the  several  reports  of  expert 
accoimtants  and  of  the  special  engineer  employed  by  tne  Government 
to  assist  in  said  inquiry  is  set  forth  in  the  printed  volume  "Hearings 
before  the  Commission  to  Investigate  the  Pneumatic  Tube  Postal 
System,"  Washington,  Government  Printing  OflSice,  1913,  to  which 
consideration  is  invited.  The  references  in  this  report  are  to  these 
"Hearings"  unless  otherwise  stated. 

Pneumatic  tubes  have  been  used  in  the  transmission  of  the  mails 
in  cities  for  a  period  of  over  20  years.  The  first  installation  of  a  large 
tube  to  expedite  first-class  mails  was  made  in  Philadelphia,  Pa., 
when  a  6-inch  tube  was  placed  in  operation  experimentally  March  1, 
1893.  between  the  central  post  omce  and  the  East  Chestnut  Street 
postal  station. 

The  service  has  been  extended  from  time  to  time  imder  contracts 
entered  into  by  authority  of  Congress  until  at  the  expiration  of  20 
years  the  Post  Office  Department  has  an  8-inch  tube  system  in  six 
large  cities,  one  Ime  of  10-inch  tubes  in  Boston,  Mass.,  and  a  short 
line  of  6-inch  tubes  in  Philadelphia,  Pa.,  with  a  total  mileage  of 
56.8452  miles,  at  an  annual  cost  for  service  thereby  of  $966,368.40 
on  June  30,  1914. 

The  growth  of  the  service  is  shown  in  the  following  table  giving 
the  mileage  of  pneumatic-tube  service  in  operation  on  June  30  of 
each  year  from  1893  to  1913,  viz: 


Orowtho 

f  pneumoHe-tube  $ennee,  1S9S-191S. 

PneamAUo-tabe  senrloe  in  opention,  etc.,  to— 

Total 
length. 

Total  pay 
per  annum. 

Rate 

F BW  year  euuiuft 
June  30- 

Fhnar 
ddphia. 

Boston. 

New 

York. 

Chi- 
cago. 

St. 
Louis. 

Brook, 
lyn. 

mOe. 

1893 

0.S 

.66 

.66 

.66 

1.40 

1.40 

MOet, 

JfUct. 

JtfSct. 

JfUct. 

MOet, 

IfiZet. 

0.66 
.65 
.66 
.65 
.66 
8.05 
8.06 

18M. 

$4,000.00 
8,460.00 
8,450.00 
8,450.00 
282,065.00 
222,280.00 

•7,272.00 
0,200.00 
0,200.00 
0,200.00 
28,830.00 
27,010.00 

189&. 

1896 

1897 

1888 

a74 
.74 

6.86 
6.86 

1899 

IIIIIIII 

iManh  1,  general  post  office  to  Bast  Chestnut  Street  StatioQ  (experimental). 
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Growth  of  prieumatie'tube  service,  189S-191S—Qoixiiimed. 


Fiscal  year  ending 
June  30- 

PneamatJo4abe  serrloe  in  operation,  tto.,  In— 

Total 
length. 

Ty»talpay 
per  annum. 

Rate 

Phila- 
delphia. 

Boston. 

New 
York. 

Chi- 
cago. 

St 
Louis. 

Brook- 
lyn. 

mile. 

1900 

MUet. 

1.46 

1.46 

^.Z 

1.382 

1.382 

4.002 

3.9 

6.022 

7.9005 

9.987 

9.9999 

9.9999 

9.9999 

MiUa. 

0.74 

.74 

11 

6.89 

6.89 

6.89 

6.652 

6.652 

6.652 

6.774 

6.774 

6.774 

6.774 

5.85 
5.85 

& 

6.853 
6.853 
6.853 
7 

9.3998 
30.3967 
31.2763 
25.173 
25.178 
25.781 

WUt, 

WUt. 

MOet. 

MlUi. 
8.06 
8.C5 

15.125 

26.095 

28.715 

26.643 

81.3338 

45.6667 

50.5396 

54.4492 

54.8451 

65.4946 

8222,266.00 
222,266.00 

201,095.00 
218,470.00 
401,023.00 
445,563.00 
451,219.00 
532,679.00 
776,339.04 
860,173.20 
925,636.40 
932,366.70 
943,408.00 

827,610.00 
27,610.00 

16,094.00 
14,444.00 
15,867.00 
15,616.00 
17,0(^.00 
17,000.00 
17,000.00 
17,000.00 
17,000.00 

1901 

1902 

(>) 

(>) 

(>) 

1903 

1904 

1905 

8.88 

8.88 

7.31 

7.41 

7.41 

9.2058 

9.2058 

9.6017 

9.6017 

2.09 

2.00 

1.68 

1.85 

1.9465 

1.9465 

1.9465 

1.9465 

1.988 

**"i.'35* 
1.35 
1.35 
1.35 
1.35 

1906 

19C7 

1908 

1909 

1910 

1911 

1912 

17,000.00 
17,000.00 

1913 

1  No  appropriation;  all  service  dlsoontinaed. 


The  following  is  a  statement  for  each  city  of  the  contracting  com- 
pany, term  of  contract,  and  the  points  and  distances  between  which 
tubes  are  laid  and  service  is  penormed.  This  is  compiled  from  the 
records  of  the  department  as  of  June  30,  1914,  and  shows  some 
changes  and  extensions  which  are  not  indicated  in  the  printed  testi- 
mony before  the  joint  commission. 
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The  mileage  of  double  lines  of  tubes  in  the  several  cities  where 
service  is  now  under  contract,  and  the  annual  cost  of  service,  on  June 
30;  1914,  is  shown  in  the  following  table: 

Mileage  of  double  lines  of  tubes  contracted  for  and  in  operation  for  mail  service  June  SO, 

19U. 


City. 

CoDtractor. 

Total  service  contracted 
for- 

tion  June  15, 1914. 

I^gth. 

Annual  pay. 

Length. 

Ammalpay* 

Boston 

BostOD  Pnenmatio  Transit  Co.. 
New  York  PnenmAtic  Service 

Co. 
do 

Mile*. 

6.0523 
28.M01 

1.350 
10.029 
17.966 

3.470 

013,099.10 
486,881.70 

22,960.00 
170,483.00 
806,422.00 

64,821.16 

MOet, 
16.7740 
26.699 

L3500 
9.9999 
10.0348 

1.9680 

1116,168.00 
453,882.00 

22,950.00 

New  York 

Brocddyn.  ...... . 

PhfladelphiB..... 
ChioBffo 

Pneumatic  Transit  Co 

Chicago  Postal  Pneomatio  Tube 

St.  Louis  Pneumatic  Tube  Co.. 

169,998.30 
170,688.10 

8t.Loiili 

33,790.00 

Total 

88.074 

1,168,660.96 

50.8452 

966,868.40 

I  Servtoe  in  operation  in  excess  of  original  authorixation  due  to  changes  in  site  of  i>ostal  stations  and 
subsequent  extensions,  0.1217  miles;  annual  pay,  12,008.90. 

A  brief  history  of  the  development  of  pneumatic-tube  mail  service 
in  tiiis  coimtry  is  given  in  Appendix  A. 

INVENTORIES  OP  PNEUMATIC-TUBE   PROPERTIES. 

The  pneumatic-tube  companies  operating  the  service  imder  con- 
tract fifed  witii  the  commission  inventories  of  pneumatic-tube  lines 
and  other  property  owned  by  said  companies.  These  inventories 
include  an  enumeration  of  the  lines  of  tubes  laid  through  which  mail 
service  is  performed,  giving  date  of  installation  and  the  condition  of 
line;  of  all  machinery,  apparatus,  and  appurtenances  employed  in  the 
operation  of  the  service,  the  year  of  installation,  where  practicable,  and 
tne  cost  and  condition  of  the  same;  and  a  list  of  patents  held  and  con- 
trolled under  which  the  companies  claim  protection. 

These  inventories  of  lines  and  equipment  are  foimd  in  the  printed 
evidence  as  follows: 

For  New  York  and  Brooklyn,  N.  Y.,  pages  287  to  290,  inclusive. 
For  Philadelphia,  Pa.,  pages  300  to  311,  inclusive. 
For  Chicago,  111.,  pages  327  to  329,  inclusive. 
For  Boston,  Mass.,  pages  364  to  366,  inclusiva 
For  St.  Louis,  Mo.,  pages  370  to  371,  inclusive. 

The  list  of  patents  of  the  American  Pneumatic  Service  Co.  is  found 
on  pages  34  to  39,  inclusive. 

The  list  of  patents  fot  the  exclusive  license  for  using,  selling,  or 
operating  in  tne  city  of  Philadelphia  by  the  Pneumatic  Transit  Co. 
is  foimd  on  pages  115  and  116  and  pages  211  and  212. 

In  case  of  purchase  bv  the  Government,  the  terms  of  sale  should 
include  all  necessary  rignts  under  these  patents  and  all  patents  sub- 
sequently granted  to  the  parties  in  interest  or  any  of  them,  to  use  any 
machinery  or  device  covered  thereby  for  the  purposes  of  transporta- 
tion and  handling  of  United  States  mails. 
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The  franchises  under  which  the  pneumatic-tube  companies  are 
operating  in  the  several  cities  are  set  forth  in  the  printed  testimony, 
as  follows: 

For  Boston,  Mass.,  on  pages  387  and  388. 

For  New  York  and  BrooUyn,  N.  Y.,  on  pajjes  388  to  391.  inclusive. 

For  Philadelphia,  Pa.,  on  pages  399  to  401.  inclusive,  and  on  pages  114  and  115. 

For  Chicago,  111.,  on  pages  391  to  398,  inclusive. 

For  St.  Louis,  Mo.,  on  pages  398  and  399. 

The  following  indicates  the  terms  of  the  franchises  with  respect  to 
the  principal  featiires  as  to  use,  control,  expiration,  etc.: 

Tubes: 

Boston,  no  limitation  on  the  size. 

New  York,  diameter  not  to  exceed  3  feet,  undw  New  York  Mail  &  Newspaper 
Transportation  Co.  charter. 

Chicago^  8  inches. 

St.  Louis,  no  limitation. 

Philadelphia,  no  limitation. 
Use: 

Boston^  carriage  of  mail,  messages,  merchandise,  and  other  articles. 

New  York,  letters,  parcels,  packages,  mails,  messages,  and  other  property. 

Chicago,  restricted  to  United  States  mails. 

St.  Louis,  restricted  to  United  States  mails. 

Philadelphia,  restricted  to  United  States  maila. 
Control: 

Boston,  commissioner  of  public  works. 

New  York,  commissioner  of  public  works. 

Chicago,  commissioner  of  i>uDlic  works. 

St.  Louis,  board  of  public  improvements. 

Philadelphia,  depivtment  of  public  works. 
Removal: 

Boston,  city  council  may  require  removal  at  any  time. 

New  York,  no  provision. 

Chicago^  no  provision. 

St.  Loius,  no  provision. 

Philadelphia,  no  provision. 
Bepairs  to  streets: 

Boston,  person  opening  surface  of  street  must  make  repairs  for  12  months. 

New  York,  streets  must  be  restored  and  maintained. 

Chicago^  deposit  covering  estimates  for  repair  costs  must  be  maintained. 

St.  Louis,  deposit  covering  estimates  for  repair  costs  must  be  maintained. 

Philadelphia,  repairs  must  be  maintained  for  tluree  years. 
Duration  of  nancnise: 

Boston,  occupancy  of  streets  revocable  on  order  of  city  council. 

New  York,  26  years  from  1897. 

Chidtto,  20  years  from  Octobw  12, 1903,  with  right  of  purchase  after  October  12, 

St.  Louis,  25  years,  presumably  from  June  10, 1903. 
Philadelphia,  no  term. 
Franchise  payments: 
Boston,  none. 
New  York,  Tubular  Dispatch  Co.  paid  2  per  cent  of  gross  earnings;  New  York  Mail 

&  Newspaper  Transportation  Co.,  $1  for  every  100  yards  of  tubes. 
Chicago,  3  per  cent  of  gross  revenue  for  the  first  four  years,  5  per  cent  of  the  gross 

revenue  tor  the  remaining  16  years. 
St.  Louis,  none. 
Philadelphia,  none. 
lOscellaneous: 

New  York,  New  York  Mail  &  Newspaper  Transportation  Co.  has  contract  with 
Brooklyn  Bridge  for  period  terminating  March  L  1922. 
FKmi  the  leport  of  Mr.  Nathan  B.  Williams,  p.  378.    The  Chicago  franchise  pro- 
vides that  at  the  expiration  of  the  grant  all  the  tubes  in  theground  shall  become 
the  absolute  nroperty  of  the  city  of  Chicago.    (Franchise  to  C&cago  Postal  Pneu* 
matic  Tube  Co.,  p.  394.)    This  is  the  only  franchise  that  has  such  a  provision. 
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In  case  of  purchase  by  the  Government  of  the  tubes  laid  in  Chicago, 
111.,  the  city  of  Chicago  should  release  to  the  United  States  all  claims 
for  reversion  or  other  rights  reserved  under  tibe  charter  granted  the 
Chicago  company. 

OONDmON  OP  PNEUMATIC  TUBES   AND    HACHINEBY  AND   APPABATU8. 

In  addition  to  the  detailed  statement  required  from  the  pneumatic 
tube  companies  as  to  the  date  of  installation  and  the  condition  of 
tubes  and  machinery  the  commission  employed  a  mechanical  expert, 
Mr.  Alfred  Brooks  Fry,  consulting  engineer  and  superintendent  United 
States  pubUc  buildings,  New  York  City,  to  make  a  detailed  examina- 
tion 01  and  report  upon  the  properties  and  their  condition.  His 
report,  with  exnibits,  including  reports  of  assistants,  is  set  forth  in 
full  on  pages  243  and  following. 

In  generai, — The  condition  oi  the  tubes  laid  undei^ound  could  be 
determined  only  by  an  examination  of  sections  removed  for  that 
purpose.  Such  physical  examination  of  undei^ound  tubes  in  cities 
such  as  those  in  which  the  service  is  in  operation  if  carried  to  any 

treat  extent  would  be  impracticable  because  of  time  requiredf, 
erangement  to  the  Postal  Service,  and  obvious  expense.  Sections, 
however,  were  taken  up  in  New  York  and  Brooklyn  and  examina- 
tions made  of  the  same,  as  well  as  examinations  made  of  sections 
theretofore  removed  in  other  cities.  In  some  cases  these  tubes  had 
been  laid  as  early  as  in  1898.  Their  general  condition  was  found  to 
be  good,  there  being  very  slight  internal  wear  and,  except  where 
pecuUar  conditions  resulted  in  electrolytic  action,  no  appreciable 
deterioration  in  the  outward  structure  of  the  tubes  was  found.  The 
sections  removed  in  Brooklyn  were  from  locations  where  some  such 
electrolytic  action  on  the  tubes  might  be  anticipated  to  have  existed. 
This,  however,  was  confined  to  one  length.  The  loss  from  external 
rusting  was  found  not  material.  The  deepest  pit  due  to  electrolytic 
action  was  drilled  and  foimd  to  have  a  depth  of  only  sixteen-hun- 
dredths  of  an  inch  below  the  original  pipe  surface.  This  would  indi- 
cate a  length  of  life  of  30  years  where  these  unfavorable  conditions 
exist.    However,  such  conaition  is  not  a  common  one. 

The  reports  oi  postmasters  as  to  the  number  of  stoppages  during 
the  calendar  year  1912  indicate  that  the  mechanical  conaition  was 
good. 

New  York  and  BrooJclyn,  N.  Y. — The  commission's  mechanical 
expert  reported  the  conciition  of  underground  tubes  in  New  York 
and  Brooklyn  to  be  good,  and  the  ^oing  condition  of  the  plant  and 
apparatus,  mcluding  the  properties  inventoried  by  the  company,  as 
very  good,  subject  to  the  notations  in  said  inventory  (pp.  250  and 
287  to  290,  mclusive). 

Philadelphia,  Pa. — The  commission's  mechanical  expert  reported 
the  condition  of  underground  tubes  in  Philadelphia  to  be  good,  both 
externally  and  intemafly,  showing  only  very  slight  evidence  ol  wear 
(p.  261),  and  the  going  condition  of  the  plant  and  apparatus,  includ- 
ing the  properties  inventoried  by  the  company,  to  be  very  good, 
subject  to  tne  notations  in  said  inventory  (pp.  260  and  261  ana 
300  to  306,  inclusive). 

GhicagOy  lU, — The  commission's  mechanical  expert  reported  the 
condition  of  undei^ound  tubes  in  Chicago  to  be  generally  good, 
both  externally  and  internally..    The  12-foot  lengtJi  of  tube  removea 
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for  examination  showed  somewhat  greater  wear  than  sections  removed 
in  other  cities.  There  was  noted,  however,  some  probable  leakage 
in  the  joints.  Vaults  were  found  in  fair  condition  except  as  to  drain- 
age (pp.  268  and  269;  also  363  and  364).  The  going  condition  of 
the  plant  and  apparatus  was  found  to  be  in  less  favorable  condition 
than  that  in  other  cities.  The  reports  show  many  repairs  needed 
and  that  a  large  sum  of  money  will  be  required  to  place  the  plant  in 
first-class  operating  condition  (pp.  268  and  337  to  350,  inclusive). 

Boston,  Mass, — The  commission's  mechanical  expert  reported  the 
condition  of  imderground  tubes  in  Boston  to  be  good.  A  thorough 
examination  of  the  external  surfaces  of  tubes  exposed  in  manholes 
and  in  streets  where  uncovered  by  excavations  for  the  construction 
of  subways  showed  practically  no  deterioration  on  account  of  cor- 
rosion or  electrolysis.  Over  300  feet  of  10-inch  double  lines  of  tubes 
laid  in  1901  were  exposed  by  subway  construction  and  no  appreci- 
able corrosion  from  any  cause  was  found.  Careful  examination  and 
measurements  were  also  made  of  interior  sections  of  tubes  removed 
from  lines  laid  in  1897  and  the  wear  in  general  on  the  tubes  by  reason 
of  carrier  friction  was  found  to  be  inconsequential  (pp.  274  and 
366  to  369,  inclusive).  The  going  condition  of  the  plant  and  appa- 
ratus, including  the  properties  inventoried  by  the  company  (pp.  364 
to  366,  inclusive),  was  reported  to  be  very  good  (p.  274). 

St,  LouiSj  Mo. — The  commission's  mechanical  expert  reported  the 
condition  of  underground  tubes  in  St.  Louis  to  be  substantiaUy  as 
good  as  when  first  installed.  This  is  based  on  freedom  from  stop- 
pages, on  the  fact  that  the  St.  Louis  water  department  reports  no 
appreciable  damage  done  by  electroljrsis  in  the  district  covered  by 
the  tubes,  that  voltmeter  tests  have  indicated  only  a  fraction  of  a 
volt  of  stray  current  pressure  found  anywhere;  and  that  the  soil 
through  which  the  St.  Louis  Unes  are  laid  is  very  free  from  agents 
producing  chemical  action  in  cast-iron  pipe  (pp.  278,  371,  and  372). 
Tlie  going  condition  of  the  plant  and  apparatus,  including  the  prop- 
erties inventoried  by  the  company  (pp.  370  and  371),  was  foimd  to 
be  very  good  (p.  278). 

DBVELOPBiENT  AND   EXPERIMENTS. 

The  experiments  of  the  past  20  vears,  and  particularly  those  of  the 
last  6  years,  have  resulted  in  the  aevelopment  of  improved  operating 
machinery,  which  may  now  be  regarded  as  standard.  Apparently 
the  "experimental  stage"  has  passed. 

The  results  obtained  through  actual  operation  under  varying 
conditions  in  several  cities  seem  to  indicate  that  8-inch  tubes  may  be 
regarded  as  well  adapted  for  the  transmission  of  first-class  mail. 

CAPAorrr,    advantages,    and    LiMrrATioNs    op    pneumatio-tube 

SERVICE. 

Capacity. — During  the  hours  of  maximum  use  of  the  tubes  the 
freouency  of  dispatches  by  carriers  is  four  carriers  per  minute  in 
eacn  direction.  This  is  on  a  headway  of  15  seconds  ana  is  a  practical 
frequency  regulated  upon  the  actual  number  of  carriers  that  can  be 
filled,  closed,  transmitted,  and  operated  or  relayed  between  stations. 

Therefore,  the  theoretic  efficiency  of  the  tubes  may  be  calculated 
on  a  frequency  of  dispatch  of  four  carriers  per  minute  in  each  direction 
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for  20  hours  a  day.  The  theoretic  efiFf^ctive  capacity  of  the  tubes  on 
this  basis  would  be  240  carriers  per  hour,  or  4,800  carriers  per  20-hour 
day  in  each  direction,  or  9,600  carriers  in  both  directions.  The  num- 
ber of  letters  that  could  be  forwarded  at  this  rate,  calculated  on  450 
letters  to  the  carrier,  would  be  108,000  per  hour  or  2,160,000  letters 
in  each  direction  per  day  of  20  hours.  It  must  be  borne  in  mind  that 
this  is  the  theoretic  efficiency  of  the  tubes  and  the  statistics  of  the 
tube  capacity  hereinafter  given  are  based  upon  this  theoretic 
maximum. 

It  has  been  demonstrated  by  the  count  of  mails  transmitted  through 
the  various  tubes  during  the  week  ended  March  8,  1913,  as  well  as 
previous  counts  made,  that  the  present  8-inch  tubes  have  ample 
capacity  to  accommodate  all  first-class  mail  available  for  dispatch, 
except  during  the  rush  hours  in  the  morning  and  evening  when  the 
heavy  mails  are  being  received  from  and  dispatched  to  the  important 
railway  post-office  trains.  It  is  necessarv  at  such  times  to  dispatch 
some  of  these  mails  by  wagon  or  automobile  service. 

It  will  be  observed  that  in  the  space  of  5  years,  since  the  last 
commission's  report,  there  has  been  a  considerable  increase  in  the  per- 
centage of  the  tube  capacity  utiUzed. 

Although  the  tube  systems  were  extended  about  19  miles,  prin- 
cipally in  the  residence  districts  where  the  volume  of  mails  is  very 
much  less  than  in  the  business  sections,  it  will  be  seen  that  the  tube 
mileage  on  which  under  10  per  cent  of  capacity  was  used  has  been 
reduced  from  15.75  miles  in  1908  to  11.26  miles  in  1913,  or  20.30  per 
cent  instead  of  42.71  per  cent  of  the  total  length  of  the  tubes. 

There  has  been  a  decided  increase  in  the  mileage  and  tube  capacity 
used  in  those  portions  of  the  tubes  where  from  10  to  20  per  cent  and 
from  30  to  60  per  cent  of  the  full  capacity  is  used. 

The  reports  of  postmasters  show  that  the  greatest  percentage  of 
use  in  1913  was  in  New  York  between  Madisor  Square  and  Grand 
Central  Stations,  being  70  per  cent  as  against  66.6  per  cent  between 
the  same  points  in  1908 ;  and  the  smallest  was  in  Philadelphia  between 
SouthwarK  Station  and  Station  D,  being  4.6  per  cent  as  against  2.2 
per  cent  in  Boston  between  Roxbury  ana  Uphams  Corners  in  1908. 

The  following  table  shows  the  percentage  of  tube  capacity  utilized 
in  the  several  systems  in  March,  1913,  in  comparison  with  percentages 
in  1908.  These  percentages  are  computed  on  the  basis  of  the  theoretic 
maximum  efficiency  of  the  tubes  as  above  described. 


Percentage  of  ti 

ibe  capacity  utilized^  191S. 

4^  to 
10  per 
cent. 

10  to 
20  per 
cent. 

20  to 
30  per 
cent. 

30  to 
40  per 
cent. 

40  to 
50  per 
cent. 

50  to 
60  per 
cent. 

60  to 
70  per 
cent. 

Lei^h 
tube. 

Boston 

1.43 

MiUt. 
2.03 
0.11 

MikM, 
1.24 
4.12 

0.47 
6.80 

0.87 
4.78 

0.73 
2.58 

MUa. 
'"i.'39* 

MUet. 
6.7740 

New  York 

25.7810 

Brooklyn 

1.35 

3.39 

4.54 

.55 

1.3500 

PhiladelDhift      

6.88 
2.04 

.72 
.82 

""*.'»' 

9  9999 

Chicago      

1.67 

9.6017 

St  Louis               

1.43 

1.9680 

Total 

11.26 

20.30 
15.75 

42.71 

16.06 

28.94 
6.375 

14.56 

6.79 

12.23 
7.175 

19.46 

7.27 

13.10 
2.40 

6.51 

7.32 

13.19 
.42 

1.14 

4.85 

8.74 
1.35 

3.66 

1.94 

3.50 
4.41 

11.96 

56.4046 

Per  cent  of  miles  of  total  length  of 
tube,  1913 

100.00 

Total  mileage  of  tubes,  1908 

Per  cent  of  miles  of  total  length  of 
tube,  1908 

36.88 
100.00 
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As  shown  above;  it  appears  that  the  theoretic  maximum  capacity 
of  the  tubes  is  not  bIwsljs  utilized.  This  results  from  the  fact  that 
there  is  not  first-class  mail  on  hand  at  all  stations  at  all  times  during 
the  20  hours  of  the  day  that  the  tubes  are  operated  to  employ  the 
tubes  in  its  transmission  all  the  time.  This  is  not  an  objection  to  the 
tubes  as  a  means  of  transportation.  The  only  question  that  it  could 
suggest  is  whether  the  use  of  tubes  is  justified  ifidiere  the  efficiency 
percentage  is  very  low  from  lack  of  mail  to  transport.  In  most  of 
these  cases,  however,  it  is  found  that  such  sections  are  parts  of  a 
general  system  of  tubes  and  that  it  would  be  inadvisable  to  eliminate 
these  parts  and  thereby  impair  the  usefulness  of  the  whole  system  as 
such. 

Limitations, — In  addition  to  the  limitations  in  the  use  of  the  tubes 
resulting  from  the  lack  of  the  maximum  quantity  of  mail  that  could 
be  dispatched,  there  are  others  which  result  from  the  nature  of  the 
tubes  themselves. 

Tubes  of  8-inch  capacity  are  not  adequate  in  size  to  transport  large 
articles.  Consequently  they  are  used  as  a  rule  for  the  transportation 
of  first-class  matter  and  registered  mail. 

Because  of  the  size  of  the  tubes  and  the  consequent  limitation  upon 
the  quantity  of  mail  that  can  be  transported  tlm)ugh  them  in  a  given 
time,  there  are  certain  hours  during  the  day  in  New  York,  Philadel- 
phia, and  Chicago  when  between  certain  points  the  capacity  of  the 
tubes  is  unequal  to  transmit  the  whole  of  the  first-class  mail  which 
must  be  handled.  The  reports  submitted  by  the  postmasters  at  these 
offices  covering  operations  of  the  tubes  for  the  week  ended  March  8, 
1913,  indicate  that  between  certain  hours  of  the  morning,  during 
which  large  quantities  of  mail  are  received  from  incoming  postal-car 
trains,  and  between  certain  hours  of  the  evening,  during  which  the 
heavy  business  mails  are  dispatched  to  railroad  stations  in  connection 
with  important  outgoing  trains,  the  pneumatic-tube  service  is  not 
adequate  to  carrjr  the  maximum  quantity  of  first-class  midl. 

It  must  not  be  inferred,  however,  from  this  fact  that  the  mails  fire 
actually  delayed  thereby  in  their  suosequent  disposition.  In  the  case 
of  incoming  mails  the  first  carriers  sent  provide  work  for  the  dis- 
tributors vmo  are  kept  going  by  subsequent  dispatches.  In  the  case 
of  outgoing  mails  they  may  be  dispatched  in  Dulk  to  the  trains  in 
advance  of  closing  time  by  automooiles  or  wagons  for  distribution, 
pouphing,  or  stormg.  Supplemental  dispatches  may  be  made  by 
tubes,  thereby  affording  the  public  the  latest  possible  closing  for  disn 
patch  by  each  outgoing  train. 

The  following  statement  shows  the  extent  of  the  inadequacy  of  the 
tubes  in  the  cities  named: 
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Prom— 

To- 

Prom 
(hours)— 

To 

(hours)— 

Pieces    of    first-class 
mail  dispatched  by 
other  means. 

Flaoa. 

Number. 

Percent 
of  num- 
ber dis- 
patched 
by  tube. 

New  York 

Do 

Do 

General  post  office . 

Madison  Square... 
Station  F 

Madison  Square. . . 

Grand  CentraL 

Madison  Square... 

General  post  office. 

Centralpost  office. 
nUnois  Central 

La  Salle. 

6.30  p.m. 
1 4.38  p.m. 
•12.48  p.m. 
16.00  p.m. 
r    4.00  p.m. 
\  U.OOp.m. 
/  M.30p.m. 
\  » 1.40  p.m. 

6.00  p.m. 

7.00  a.m. 
/    7.00  a.m. 

6.00  p.m. 

7.00  a.m. 
[    6.00  p.m. 

6.00  p.m. 

7.30  p.m. 

8.58  p.m. 

4.00  p.m. 

7.30  p.m. 

8.00  p.m. 

4.00  p.m. 

9.18  p.m. 

9.18  p.m. 

7.00  p.m. 

8.00  a.m. 

0.30  a.m. 

9.30  p.m. 
10.00  a.m. 
10.00  p.m. 
10.00  p.m. 

97,880 
270,625 

86,833 

1,173,807 

26,675 
21,600 
129,600 
172,800 
906,900 
245,700 
175,500 

L33 

17.50 

11.66 

Do 

Chicago 

Do 

Hudson  Terminal. 

Bourse 

General  post  office. 
do 

34.60 

3.80 
12.84 
19.50 

Do 

La  Salle 

Union 

30.00 
28.50 

Do 

Union. 

Tj^nal           .,^,, 

36.36 
31.01 

>  Daily  except  Saturday  and  Sunday. 


*  Saturday. 


The  reports  received  from  the  postmasters  at  Boston,  Mass., 
Brooklyn,  N.  Y.,  and  St.  Louis,  Mo.,  indicate  that  the  pneumatic- 
tube  service  in  those  cities  is  capable  of  accommodating  all  first- 
class  mail. 

iSpeed.— Contracts  for  this  service  required  a  speed  of  not  less 
than  30  miles  an  hour  between  any  two  postal  stations.  The  in- 
vestigations and  reports  made  indicate  that  this  rate  of  speed  is 
maintained  in  practice. 

On  long  routes  upon  which  intermediate  stations  are  located, 
requiring  rehandling  of  the  carriers,  this  rate  of  speed  is  not  main- 
tamed,  but  runs  from  20  to  25  nules  per  hour,  according  to  the 
number  of  relay  points.  This,  however,  greatly  exceeds  the  speed 
of  the  vehicular  service,  due  principally  to  the  operation  of  traffic 
regulations.  While  this  is  true  it  must  be  remembered  that  if  the 
volume  of  mail  to  be  dispatched  at  any  one  time  exceeds  a  certain 
limit  the  entire  amoimt  may  be  transported  by  automobile  or  wagon 
in  bulk  in  less  time  than  the  transportation  can  be  accomplished  for 
the  entire  amount  by  the  use  of  smaller  dispatches  at  the  increased 
rate  of  speed.  As  an  oflfset  to  this,  however,  mail  dispatched  by 
the  quicker  means  and  in  smaller  quantities  is  always  ready  for 
handung,  distribution,  or  deUvery  as  soon  as  it  is  received  at  the 
point  of  destination,  and  thus  the  actual  work  of  handling  in  many 
cases  is  facihtated  greatly. 

Avaaldbility, — ^A  special  feature  of  the  pneumatic  tubes,  which 
is  peculiar  to  them  and  to  no  other  facility  used  in  the  postal  service, 
is  their  availabihty.  The  facihty  is  available  at  all  times  with  eciual 
efficiency  during  the  entire  period  of  operation.  Excepting  wien 
the  tubes  are  out  of  conunission  by  reason  of  stoppage,  which  rarely 
occurs  for  causes  herein  elsewhere  shown,  mails  may  be  transported 
through  them  between  any  stations  connected  at  any  moment. 

The  great  impK)rtance  of  this  feature  can  not  be  overestimated.  In 
some  of  the  cities  the  entire  amount  of  first-class  mails  is  handled 
through  the  tubes.  In  all  the  cities  all  the  local  first-class  mails  are 
so  handled  and  also  a  large  amoimt  of  other  mails.    Thus,  by  reason 
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of  the  constant  availability  of  the  tube  lines  all  this  lai^e  body  of 
first-class  mail  is  advanced  in  delivery  very  materially. 

The  tubes  are  not  subject  to  the  interruptions  which  occur  to  other 
means  of  transportation — ^for  instance,  screetn  wagons,  automobiles, 
and  electric  cars — ^nor  to  the  dela^  consequent  upon  the  congestion 
of  streets.  Extraordinary  conditions  of  weather,  such  as  snows, 
excessive  cold  and  heavy  rains,  and  also  disputes  between  employer 
and  employee  in  the  contract  service  result  in  more  or  less  inter- 
ference or  delay  in  other  means  of  transportation,  but  these  causes 
never  affect  the  tube  service.  Upon  occasions  of  this  kind  when 
other  means  of  transportation  were  not  available  the  tubes  in  New 
York  particularly  have  enabled  the  post  office  to  handle  first-class 
mail  without  any  material  interruptions  or  delays.  Upon  this  point 
the  postmaster  at  New  York  makes  the  following  statement: 

In  connection  with  the  coounimication  addressed  you  to-day  furnishing  data  relative 
to  the  pneumatic  tube  and  vehicular  service  in  this  city,  called  for  by  your  letter  of 
the  6th  and  telegram  of  the  18th  instant,  including  information  as  to  the  service  which 
would  be  required  if  the  pneumatic-tube  system  were  to  be  discontinued,  your  atten- 
tbn  is  invited  to  the  foct  that  since  February  13,  1914,  the  automobile  service  on 
routes  407012  and  407013  in  this  city,  has  been  seriously  interfered  with  because  of  the 
condition  of  the  streets,  due  to  heavy  snowstorms  and  subsequent  thaws  and  freezing, 
which  also  on  certain  days  interfered  as  well  with  the  operation  of  the  elevated  rail- 
road system,  badly  crippling  the  same:  and  while  matter  of  the  second,  third,  and 
fourth  classes  scheduled  for  conveyance  by  automobiles  on  the  routes  named,  was 
moved,  the  contractors  were  iinable  to  adhere  to  the  regular  schedules,  and  on  some 
days  to  even  approximate  them,  resulting  in  misconnections  and  delays  of  many 
important  mails. 

However,  owing  to  the  availability  of  the  pneumatic-tube  system  installed  in  this 
city  and  Brooklyn,  N.  Y.,  for  the  dispatch  of  first-class  ordinary  and  registered  mail, 
that  class  of  matter  was  subjected  to  no  delay  in  its  transmission  between  the  points 
supplied  by  the  system,  affording  corresponding  satisfaction  to  the  public  both  in 
the  business  and  residential  sections,  and  obviating  cause  for  complaint  in  connec- 
tion with  the  transmission  of  such  matter. 

Had  the  transmission  of  first-class  matter  been  dependent  upon  the  automobile 
service,  or  the  elevated  railroad  service  during  this  penod,  great  dissatisfaction  to  the 
public  would  assuredly  have  existed,  and  numerous  complaints  resulted  therefrom. 

I  am  bringing  this  matter  to  vour  attention  because  i  believe  that  in  giving  con- 
sideration to  the  matters  treated  in  my  letter  of  even  date  you  will  wish  to  give  due 
wei^t  to  the  value  of  the  pneumatic-tube  system,  especially  where  surface  conditions 
are  interfered  with,  which  do  not  affect  the  pneumatic  tube  system,  leaving  it  in  full 
operation,  and  in  this  connection  I  desire  to  draw  attention  to  the  fact  that  in  addition 
to  making  possible  a  satisfactory  transmission  of  finft-class  local  mail,  the  value  of  the 
pneumatic-tube  system  in  the  transmission  of  this  class  of  matter  for  connection  with 
outgoing  railroad  trains,  as  well  as  its  prompt  forwarding  from  incoming  trains  to  the 
various  points  of  delivery,  is  of  the  greatest  importance  and  can  not  be  overestimated. 

Security. — ^This  means  of  transportation  affords  absolute  security 
to  the  reristered  mails,  postal  fimds,  postage  stamps,  and  valuable 
letters  so  tar  as  instances  of  risk  are  concerned  which  ordinarily  attach 
to  means  of  transportation.  There  is  no  opportimity  whatever  for 
loss  by  theft  or  fault  of  employees,  excepting  at  the  point  of  dispatch 
and  of  receipt.  Under  the  conditions  imder  which  mails  are  so  dis- 
patched and  received  this  is  almost  impossible. 

Use  oftvhesfor  other  classes  of  mails. — The  principal  use  to  which 
the  tube  service  can  be  devoted  is  the  transportation  of  first-class, 
registered,  and  special-delivery  mails.  Under  certain  conditions, 
however,  the  tubes  are  used  for  the  transmission  of  other  classes  to  a 
small  extent.  The  following  statement  shows  the  quantity  of  mail 
received  and  dispatched  by  tubes,  first-class  and  other  classes  sepa- 
rately, during  the  week  ended  March  8,  1913: 
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Pieces 
first  class 
received. 


Pieces 

first  class 
dispatched. 


Pieces 

other 

classes 

received. 


dispatched. 


Total 
pieces  of 
first  class 
received 
and  dis> 
patched. 


Total 
pieces 
other 
classes 
received 
and  dis- 
patched. 


New  York.. 

Brooklyn 

Boston 

Philadelphia 

Chicago 

St.  Louis '... 


32,021,837 
830,620 
10,417,664 
19,176,460 
22,937,176 
1,499,220 


32,306,129 
437,778 
11,195,832 
18,861,847 
21,979,636 
1,393,110 


1,211,685 

3,255 

192,205 

2,858,605 

28,336 

13,437 


933,947 
1,127 
207,736 
2,987,055 
56,857 
39.253 


04,877,966 
1,268,298 
21,613,496 
38,038,316 
44,916,812 
2,892,330 


2,145,632 


399,941 

6,845,650 

85,190 

62,600 


1  Number  of  pieces  computed  from  pounds  stated  in  table  following  p.  403  at  44.85,  number  to  pound  as 
shown  by  specutl  weighing  of  the  maus,  1907. 

Reliability, — ^Accordii^  to  the  reports  made  by  postmasters,  the 
present  tube  systems  are  very  reliable.  The  number  of  failures  to 
perform  service  is  small,  and  in  the  majority  of  cases  the  interruptions 
were  of  short  duration.  The  following  statement  shows  the  number 
of  failures  in  each  city  and  the  percentage  of  stoppages  due  to  out- 
side causes  for  the  year  1912: 


Length. 


Total 
number  of 
stoppages. 


Number 
due  to 
outside 
causes. 


Per  cent  of 

stoppages 

due  to 

outside 

causes. 


Gross 
stoppages 
pernme. 


Net 
stoppages 
per  mile. 


New  York  and  Brooklyn 

Philadelphia , 

Boston 

Chicago 

St.  Louis 


mU9. 

28.523 
9.999 
6.774 
9.6017 
1.9465 


17.5 
27.9 
0.0 
35.7 
63.6 


3.66 
4.30 
1.20 
8.75 
5.64 


3.05 
3.10 
L20 
5.63 
2.05 


In  this  table  the  term  "outside  causes"  refers  to  stoppages  due  to  street  settlement  or  disturbance,  altara- 
tions,  and  failure  of  current  supply  from  the  outside.  ''  Gross  stoppages"  means  stoppages  from  all  causes. 
''Net  stoppages"  are  the  differences  between  the  gross  stoppages  and  the  stoppages  due  to  outside  causes. 

Postal  statistics  in  their  relation  to  the  pneumatic-tube  service. — ^The 
following  tables  show  the  pieces  of  first-class  mail  handled  in  Hhe 
several  cities  in  the  postal  districts  embraced  on  the  tube  lines, 
together  with  other  statistics  concerning  population,  postal  revenues, 
etc. : 

Postal  statistics. 


Cities. 

Population, 
census  1910. 

Gross  postal 

revenues  for 

year  ended 

1913. 

CoUecttons  daily 
in  the  tube  dis- 
trict during 
1913. 

Pieces  first 
class  col- 
lected daily 
in  the  tube 
district. 

Local  mafi 
originating 
daily  in  the 

tubedis- 
trict  for 
delivery  to 
same  city 

(pieces). 

Deliveries  daily 
to  the  tube  dis- 
trict during 
1913. 

Maxi- 
mum. 

Minl- 

Maxi- 
mum. 

Mtol- 
mum. 

Boston 

670,585 
4,766,883 

(») 
1,549,008 
2,185,283 

687,029 

$7,663,828.31 
27,712,278.01 
2,937,810.13 
8,029,545.51 
23,651,532.01 
6,092,760.65 

32 

30 
24 
22 
27 
15 

6 
15 
10 

3 
12 
12 

593,491 
3,071,078 

102,278 

800,252 
2,459,518 

157,873 

393,406 
1,123,106 
66,920 
611,963 
327,034 
(») 

6 
9 

7 
6 

I 

New  York 

Brooklyn 

Philadelphia'.... 
Chicago.. 

St.  Louis* 

TotaL 

9,858,788 

74,988,643.62 

7,184,490 

2,412,429 

>  Combtoed  with  New  York. 

« Number  of  pieces  computed  from  pounds  stated  to  table  following  p.  403,  at  44.86  nimiber  to  the 
pound,  as  shown  by  special  weighing  of  mails,  1907. 
I  Not  reported. 
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Postal  statistics — Continued. 


atles. 


Pieces 
first  class 
delivered 

daily. 


Special-delivery 
mail  handled 
daily  (pieces). 


Dis- 
patched 


Deliv- 
ered. 


Flrst-cla^  mail 

dispatched  daily 

(pieces). 


By  tube. 


Other 
means. 


FirstKjlass  mail 

received  daily 

(pieces). 


By  tube. 


Other 

means. 


First- 
class  maU 
actually 
advanc«J 
daily  by 
the  tubes 
(pieces). 


Boston 

New  York... 

Brookivn 

Philadelphia 

Chicago , 

St.  Louis 

Total.., 


613,509 
2,797,044 

182,679 

579,116 
1,259,614 

352,646 


1,086 
4,500 

188 
1,469 
2,742 

225 


984 
6,049 

365 
1,206 
2,482 

198 


1,599,405 
4,615,161 
62,540 
2,694,530 
3,139,948 
199,016 


486,955 

4,925,688 

11,872 

711,077 

1,954,875 

14,740 


1,488,238 

4,574,548 

118,646 

2,739,496 

3,276,739 

214,174 


455,868 
4,381,493 

15,205 
608,343 
253,200 

19,420 


3,703,600 

181,185 

746,695 

744,945 

5,490 


5,784,508 


10,210 


10,284 


12,310,620 


8,105,207 


12,411,841 


6,805,529 


5,381,915 


Cities. 


Percentage  of  all 
firet-C'lass  mail 
transmitted 
through  the  tubes. 


Dis- 
patched. 


Received. 


Percent- 
age of 
first-class 
mail  ad- 
vanced 
by  the 
tubes. 


Carriers 
sent  in 
one  day. 


Number  of  carriera 
sent  in  one  hour. 


Maxi- 
mum of 

most 
used  line. 


Maxi- 
mum of 

least 
used  line. 


Average  percentage 
of  carrier  capacity 
utilised. 


Maxi- 
mum. 


Mini- 
mum. 


Boston 

New  York... 

Brooklyn 

Philadelphia 

Chicago 

St.  i^ouis..... 


Per  cent, 
76.62 

4S.38 
84.00 
79.19 
61.68 
93.20 


Per  cent. 
76.55 

51.07 
88.70 
81.90 
92.83 
91.75 


Per  cent. 

80.3 
100.0 
27.7 
23.7 
2.8 


16,992 
75, 493 
731 
19,963 
21,611 
1,659 


181 
240 
51 
251 
239 
210 


Percent. 

52.00 
70.00 
7.62 
67.80 
70.91 
28.31 


Per  cent, 
6.16 
5.00 


4.50 
5.18 
6.25 


^  Not  reported. 

The  statistics  as  to  number  of  pieces  handled  by  tubes  are  based 
on  count  for  seven  days,  including  Sunday.  The  service  on  Sunday 
is  only  light  compared  with  that  on  week  days;  however,  7  has 
been  used  as  a  divisor  to  secure  the  average  daily  number. 

In  the  above  statement  only  the  first-class  mails  handled  in  the 
postal  district  embraced  on  the  tube  lines  have  been  taken  into 
account  and  represents  only  a  part  of  such  mails  handled  in  each 
city.  The  population  and  postal  revenues  are  given  for  the  entire 
city  in  each  case.  The  comoined  postal  revenues  for  the  fiscal  year 
ended  June  30,  1913,  amounts  to  $74,988,643.62,  which  is  28.13 
per  cent  of  the  postal  revenue  for  the  entire  country. 

COST   OF   CONSTRUCTION. 

It  has  been  found  to  be  exceedingly  difficult  to  determine  the 
cost  of  construction  on  account  of  large  sums  being  charged  to  con- 
struction which  were  spent  in  development  and  experiment,  in 
obtaining  franchises,  patents,  and  capital,  and  for  interest,  legal  and 
organization  expenses.  The  major  portion  of  these  various  ex- 
penditures occurred  during  the  first  10  years,  which  may  be  called 
the  experimental  period.  Unquestionably  large  sums  of  money 
have  been  expended  in  the  development  of  standard  machinery, 
and  other  materials,  and  the  relocation  and  abandonment  of  lines 
due  to  changes  in  sites  of  post  offices,  postal  stations,  and  railroad 
stations. 
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The  companies  claim  the  total  cost  of  construction  to  be 
$10,234,112.03,  and  the  cash  cost  of  construction  to  be  $7,262,402.64. 
The  American  Audit  Co.  gives  the  cost  of  construction  as 
$5,802,664.29. 

Mr.  Fiy  estimates  the  cost  of  duplication  as  $4,290,519.87.  Accord- 
ing to  the  estimates  made,  the  cost  of  duplication  per  mile  in  the 
various  cities  would  run  from  $62,000  per  mile  in  St.  Louis  to  $87,151 
per  mile  in  New  York.  This  is  due  to  variations  in  the  nature  of  the 
soil  and  subsurface  conditions. 

Boston, — The  Boston  Pneumatic  Transit  Co.  claim  their  total  cost 
of  construction  for  Boston  was  $422,408.06  (cost  per  mile,  $62,358) : 
cash  cost,  $384,418.12  (cost  per  mile,  $56,750)  (p.  275;  report  of 
Mr.  Fry). 

According  to  the  American  Audit  Co.'s  estimate  the  cost  of  con- 
struction to  December  31,  1912,  appears  to  be  $380,238.12.  exclusive 
of  items  of  '* profit  on  contracts.''  This  also  excludes  tne  cost  of 
small  tubes  not  used  in  mail  service  (p.  237  and  238). 

New  York  and  Brooklyn. — The  New  York  Pneumatic  Service  Co. 
claim  their  cost  of  construction  to  March  31, 1912,  for  New  York  and 
Brooklyn,  was— total  cost,  $6,527,046.45;  cash  cost,  $5,511,645.38 
(p.  253;  report  of  Mr.  Fry). 

Mr.  Fry  states  that  these  costs  include  ''development  and  experi- 
ment, franchises,  legal  expenses,  patents,  interest,  cost  of  obtaining 
capital,  oi^anization  expenses,  deficit  during  early  years  of  operation, 
and  loss  bv  compulsory  abandonment  of  lines  incident  to  changes  in 
location  of  post  oflBces,  substations,  etc."  (p.  253). 

On  the  general  subject  concerning  New  York  he  states: 

Undoubtedly  laige  sums  of  money  have  been  expended  in  experiments  that  were 
included  and  chaiged  to  early  construction.  This  applies  to  sucn  features  as  tubes, 
b^ids,  transmitters,  receivers^  compressors,  carriers,  tune  locks,  and  numerous  minor 
details.  Many  forms  of  earners,  of  terminal  and  receiving  apparatus,  have  been 
made  and  tested,  and  ivany  types  of  tube  fittings  more  or  less  experimental,  and  finally 
found  unsuitable,  have  been  sold  as  jimk  (p.  252). 

Mr.  Fry  says  further: 

Before  expressing  any  definite  opinion  on  the  actual  construction  costs  in  New  York 
I  feel  constrained  to  await  further  information,  if  it  can  be  obtained,  from  the  pneu- 
matic company  and  from  the  auditors  and  accoimtants  that  have  been  employed  by 
the  commiasion,  because  what  can  be  termed  the  engineering  and  construction  costs 
entering  into  this  matter  probably  do  not  represent  over  40  per  cent  of  the  total  cash 
cost  entered  on  the  books  of  the  company.  However,  in  order  that  some  estimate 
can  be  fairly  made,  under  the  heading  '^rrobable  operating  cost  under  Government 
ownerahip"  (New  York  tube  system,  mcluding  Brootlyn  lines),  I  have  used  both  the 
claimed  cash  cost  of  the  company  for  said  lines  as  well  as  the  American  Audit  Co/s 
report  of  February  14,  1913,  which  gives  the  ledger  cost  of  said  lines  as  $3,244,648.30 
(pp.  253,  254). 

The  American  Audit  Co.  estimated  the  cost  of  construction  to 
December  31,  1912,  as  $3,244,648.30  (pp.  237,  238,  239).  The 
Audit  Co.  report  further  upon  this  estimate  as  follows: 

Referring  to  Exhibit  E,  it  will  be  foimd  that  the  original  construction  of  the  New 
York  and  Brooklyn  tubes  was  done  under  contract  by  C.  J.  Ryan  A  Co.  for  the  Tubular 
Dispatch  Ck).,  and  by  Belden  A  Co.  for  the  New  York  Mail  &  Newspaper  Transporta- 
tion Co.  The  Rvan  contract  was  settled  for  $590,000.  $100,000  of  which  was  paid  in 
stock.  The  Belaen  contract  amounted  to  $400,000  and  was  paid  $200,000  in  stock  and 
$200,000  in  bonds  of  the  New  York  Mail  A  Newspaper  Transportation  Co.  We  have 
therefore  been  compelled  to  take  these  two  construction  charges  t()  account  at  their 
&kce  value  and  have  included  these  charges  in  *^ Direct  construction''  items  as  shown 
on  Exhibit  I  (p.  218). 
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Chicago. — ^The  Axnerican  Pneumatic  Service  Co.  claim  their  cost  of 
construction  for  Chicago  was — total  cost,  $1,002,960.39;  cash  cost, 
$614,482.19  (p.  270;  report  of  Mr.  Fry). 

In  regard  to  this  Mr.  ¥rj  states  that  the  more  general  remarks  re- 
garding construction  cost  in  New  York  City  apply  to  a  very  con- 
siderable extent  to  Chicago  as  well. 

The  American  Audit  Co.  estimated  the  cost  of  construction  to 
December  31,  1912,  as  $905,188.76,  exclusive  of  item  of  '^Loss  on 
contract"  (pp.  237,  239,  240).  It  is  observed  that  this  amount 
includes  an  item  oi  $275,000  ''Stock  of  Chicago  Pneumatic  Service 
Co.  held  as  an  investment  by  American  Pneumatic  Service  Co.  given 
accoimt  of  franchises"  (p.  240). 

St.  Louis. — ^The  Amencan  Pneumatic  Service  Co.  claim  their  cost 
of  construction  was — total  cost,  $275,121.99;  cash  cost,  $108,856.95 
(p.  278;  report  of  Mr.  Fry). 

The  American  Audit  Co.  estimated  the  cost  of  construction  to 
December  31,  1912,  as  $149,489.11,  exclusive  of  item  of  'Trofit 
charged  to  construction''  (pp.  237  and  240). 

Philadelphia. — ^The  Pneumatic  Transit  Co.  claim  their  total  cost  of 
construction  for  Philadelphia  in  their  brief  of  March  3,  1913,  includ- 
ing tangible  and  intangible  property,  was  $2,006,575.14  (p.  264; 
report  of  Mr.  Fry). 

The  American  Audit  Co.  show  a  cost  of  construction,  according  to 
the  books  of  the  company,  of  $1,319,630.35  (p.  213;  report  of 
American  Audit  Co.).  These  items  are  all  items  of  common  and  pre- 
ferred stock  issues  in  relation  to  various  stations,  excepting  one  of 
cash  of  $4,880.35.  An  analysis  of  these  items  oy  the  Audit  Co. 
shows  actual  direct  cost  of  $643,000  (p.  214).  But  the  Audit  Co. 
comes  to  the  conclusion  that  ''the  charge  to  construction  account 
on  the  company's  books  is  approximately  $1,123,000"  (p.  214). 

COST  OP   DUPLICATION. 

Mr.  Alfred  Brooks  Fry,  consulting  engineer,  employed  by  the  joint 
commission,  reported  upon  the  cost  of  duplication  of  each  of  the 
systems.    Upon  the  subject  as  a  whole  he  said  as  follows: 

It  has,  of  course,  been  necessary  to  consider  the  cost  of  duplicating  the  present 
systems;  but  to  be  forced  to  duplicate  becaiise  of  inability  to  purchase  them  at  a 
fair  price  if  Government  ownership  be  determined  on,  would  involve  waste  of 
human  accomplishment  and  of  a  large  investment  for  the  present  tube  systems, 
except  perhaps  part  of  the  10-inch  line  in  Boston,  would  be  next  to  useless  to  anyone 
save  the  United  States  Post  Office  Department.  Besides  the  physical  reconstruction 
in  tiie  heart  of  the  business  centers  ot  great  cities  would  be  a  matter  of  serious  diffi- 
culty and  cause  much  public  inconvenience  to  populations  who  for  years  have  suf- 
fered from  previous  lack  of  consistent  policies  ana  foresight  in  the  conduct  of  munici- 
pal works  so  for  as  they  relate  to  the  reconstruction  of  streets  and  of  the  subways, 
pipes,  ducts,  and  wires  beneath  them.  Some  photographs  transmitted  of  street  work 
m  New  York  illustrate  the  difficulties  referred  to  and  the  wisdom  of  avoiding  need- 
less disturbance  of  traffic,  with  accompanying  risk  to  public  health  and  welfare. 

I  believe  the  estimates  on  cost  of  duplication  are  foir  for  each  system:  but  it  should 
be  borne  in  mind  that  until  bids  are  actually  taken  for  special  work  of  this  description 
it  is  next  to  impossible  to  determine  how  contractors  would  look  upon  it.  Work  of 
this  character  heretofore  put  on  the  market  has  never  attracted  general  competition. 

The  installation  of  the  pneumatic- tube  line  owned  by  the  United  States  Treasury 
Department  between  the  United  States  appraisers'  warehouse  and  Uie  United  States 
customhouse,  New  York,  N.  Y.,  was  thoroughly  advertised  in  January,  1910,  for  a 
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considerable  period,  and  tenders  were  solicited  not  only  by  customary  advertisement 
and  the  postmg  of  notices  in  public  places,  but  also  by  letters,  and  yet  but  one  bid 
was  receive,  i.  e.,  that  of  the  New  York  Pneumatic  Service  Co. 

If  work  of  this  kind  along  a  route  not  unduly  difficult  feiiled  to  attract  any  compe- 
tition when  engineering  contracting  work  in  general  in  New  York  was  rather  dull, 
it  would  appear  that  this  condition  would  be  a  Victor  that  we  must  consider  when 
contemplating  duplication.    (Pp.  282  and  283;  report  of  Mr.  Fry.) 

Boston. — ^Mr.  Fry  estimated  the  probable  cost  of  duplicating  the 
present  pneumatic-tube  system  in  Boston  at  $426,762  (p.  275;  report 
of  Mr.  Fry).     The  basis  for  this  estimate  is  given  in  his  report. 

New  York  and  BrooJclyn, — ^Mr.  Fry  estimated  the  probable  cost  of 
duplicating  the  present  pneumatic-tube  system  in  New  York  and 
Brooklyn,  including  all  power,  generating,  and  station  apparatus,  at 
$2,363,439  (p.  254;  report  of  Mr.  Fry).  The  basis  for  this  estimate 
is  given  in  his  report. 

Chicago. — ^Mr.  Fry  estimated  the  probable  cost  of  duplicating  the 
present  pneumatic-tube  system  in  Chicago  at  $653,318.87  (p.  270; 
report  oi  Mr.  Fry).  The  basis  for  this  estimate  is  pven  in  his  report. 
He  states  further  that  he  would  not  recommend  the  reproduction  of 
all  the  present  lines  because  the  service  to  the  stations  could  be 
improved. 

St.  Louis. — ^Mr.  Fry  estimated  the  probable  cost  of  duplicating  the 
present  pneumatic-tube  system  in  St.  Louis,  including  power  and 
station  apparatus,  at  $123,000  (p.  279;  report  of  Mr.  Fry).  The 
basis  for  this  estimate  is  given  in  nis  report. 

PMUidelpMa. — ^Mr.  Fry  estimated  the  probable  cost  of  duplicating 
the  present  pneumatic-tube  system  in  Philadelphia,  including  all 
power,  generating,  and  station  apparatus,  at  $724,000  (p.  263;  report 
of  Mr.  Fry).     The  basis  for  this  estimate  is  given  in  his  report. 

These  results  as  to  construction  and  duplication  are  shown  in  the 
following  table: 

Cost  of  construction  to  December  SI,  1919,  and  of  duplication. 


Length. 

Total  cost 
claimed  by 
companies. 

Cash  cost  of 
constractlon, 

etc.,  as 
claimed  by 
companies. 

CostofcoD- 
straction  as 
reported  by 
American 
Audit  Co. 

Estimated 

cost  of 
dapUcation. 

Esti- 
mate 
cost  per 
mUeof 
dupli- 
cation. 

Boston 

MOet. 
6.77 
26.52 
0.60 
LM 

11422,408.06 

16,527,046.45 

1 1,002,960.39 

>275,121.99 

11384,418.12 

15,511,645.38 

1614,482.19 

1108,856.05 

1380,238.12 

3,244,648.30 

906,188.76 

149,489.11 

$426,762.00 

2,363,439.00 

653,318.87 

123,000.00 

f62,704 

New  York  and  Brookiyii 
Cbknffo 

87,151 
68,042 

St.  Louis 

6z,000 

Total 

44.83 
10.00 

8,227,536.80 
12,006,575.14 

6.610,402.64 
*643,000.00 

4,679,564.20 
1,123,000.00 

3,566,519.87 
724,000.00 

Phflfld^'iphfai 

72,400 

Total 

54.83 

10,234,112.03 

7,262,402.64 

6,802,564.20 

4,290,519.87 

>  Reported  by  Mr.  Pry. 


*  Reported  by  American  Audit  Co. 


Since  the  testimony  was  submitted  to  the  commission  and  the 
reports  of  the  American  Audit  Co.  and  of  Mr.  Fry  were  made  as  to 
cost  of  construction,  certain  changes  and  extensions  have  been 
made  m  the  tube  systems  in  New  York  and  Chicago  which  have 
resulted  in  additional  expenditures  for  construction.     Under  date 
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of  June  15,  1914,  the  president  of  the  American  Pneumatic  Service 
Co.  submits  the  following  statement: 

In  r^ly  to  your  letter  of  June  9  in  which  you  ask  for  geneial  items  making  up  the 
amount  of  $142,102.14  expended  for  extensions  and  impiovemoits  as  mentioned  in 
our  letter  of  May  27, 1914,  we  wish  to  say  these  general  items  are  made  up  as  IoUowb: 

CHICAQO. 

Einzie  Station: 

Street  work. $23,606.00 

Station  work 732. 19 

Removal  of  old  lin  e 685. 72 

Engineering  and  miscellaneous  expense 4, 756. 32 

$29,778.23 

Refrigerating  plant 2, 629. 85 

We  can  not  without  some  little  delay  furnish  general  items  for  this. 
They  wiU  include  motor,  compressor,  piping,  wiring,  foundations, 
and  labor. 

NEW  YORK. 

Extension  to  Pennsylvania  terminal: 

Street  work $43,369.48 

Station  work 22,142.18 

Engineering  and  miscellaneous  expense 2, 076. 72 

67,588.38 
Removal  of  old  line  (profit  account  material  recovered). .      3,  U06. 18 

64,682.20 

Station  I: 

Street  work 16,660.03 

Station  work 3, 886. 01 

f^ineering  and  miscellaneous  expense 444. 74 

19,989.78 

Station  J: 

Street  work 8,897.67 

Station  work 1,969.12 

Removal  of  old  lin  e 1, 540. 96 

Engineering  and  miscellaneous  expense 824. 43 

13,222.08 

Refrigerating  plants 12, 000. 00 

In  relation  to  the  item  of  $12,000  for  refrigerating  plants,  we  wish 
to  say  the  total  amount  of  our  engineer's  estimate  for  the  work  is 
$11,891.88.  Ab  installations  of  this  character  generally  overrun  the 
estimate,  we  consider  that  an  even  figure  of  $12,000  will  ^ly  represent 
the  value  of  this  work  when  completed. 

We  have  to  date  expended  the  following  amounts  in  the  installa- 
tion of  these  plants,  ^ich  include  the  foundations,  electric  wiring, 
etc.: 

General  post  office $1 ,  195. 40 

Madison  Square  station 694. 94 

Times  Square  station 683. 33 

Station  W 347.36 


2,821.02 
The  machinery  which  will  be  installed  to  operate  these  plants, 

contract  for  which  has  already  been  let,  will  cost  us  about  $7,000. 
We  til  ink  there  is  no  doubt  that  the  total  amount  to  be  expended  on 

these  plants  complete  will  approximate  $12,000. 


Total 142,102.14 

Depredation, — Relative  to  the  question  of  depreciation  Mr.  Alfred 
BrooKs  Fry,  the  consulting  engineer,  states  as  follows: 

As  regards  the  element  of  depreciation,  1  am  not  disposed  to  give  it  much  wei^t 
as  a  practical  question  in  connection  witn  the  pneumatic  tube  companies'  plants  in 
the  various  cities  (p.  267;  report  of  Mr.  Fry). 
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In  regard  to  Philadelphia  he  makes  similar  report,  stating  that 
''  the  inspection  of  apparatus  indicates  that  this  element  is  insignifi- 
cant, provided  always  repairs  and  maintenance  are  kept  up"  (p.  266; 
report  of  Mr.  Fry). 

Kegarding  Cnicago,  he  says,  commenting  upon  his  assistant's 
report: 

I  am,  however,  ready  to  stand  behind  the  accuracy  of  his  detailed  statements,  and 
believe  that  the  depreciation  which  has  been  charged  off  against  this  plant  for  the 
past  year — i,  e.,  $38,370 — ^will  be  required  to  put  it  m  first-claw  operating  condition. 
I  therefore  regard  this  item  of  depreciation  a  real  thin^  and  not  a  more  or  less  bookkeep- 
ing figure,  to  oe  considered  as  an  offset  against  the  theoretical  taking  over  of  Uie  tubes 
beneath  the  streets  by  the  city  of  Chicago  on  the  expiration  of  the  company's  present 
franchises  (p.  268;  report  of  Mr.  Fry). 

.  Regarding  Boston,  he  states  that  he  does  not  regard  depreciation 
as  a  factor  worth  consideration,  but  makes  the  same  qualification 
regarding  repairs  and  maintenance  as  in  other  cases  (p.  277;  report 
of  Mr.  Fry). 

Regarding  St.  Louis  he  states  substantially  the  same  as  in  other 
cases  (p.  280;  report  of  Mr.  Fry). 

COST  OF  MAINTENANCE  AND  OPERATION. 


In  view  of  the  developments  and  improvements  made  in  the  tubes 
and  machinery  during  tne  past  20  years,  which  have  resulted  in  the 
standardization  of  the  equipment  and  should  as  a  natural  consequence 
reduce  the  cost  of  operation  to  the  minimum,  it  is  thought  that  the 
figures  given  by  the  American  Audit  Co.  for  the  year  ended  March  31, 
1912  (tne  last  year  reported),  can  be  accepted  as  the  cost  of  mainte- 
nance and  operation.  It  will  be  observed  in  the  following  tables  that 
there  is  considerable  variation  in  the  costs  of  operation,  power,  and 
general  expenses  in  the  different  cities.  It  seems  fair  to  assume  that 
these  variations  are  due  to  the  difference  in  the  volume  of  mail  trans- 
mitted, in  the  price  of  power  purchased,  and  in  the  length  of  tube 
lines,  and  the  number  of  stations  on  the  lines. 

There  appears  to  be  a  variation  in  the  costs  given  for  interest,  taxes, 
and  depreciation  which  is  seemingly  due  to  bond  issues  and  the  terms 
of  franchises.  No  figures  are  given  for  depreciation  in  connection 
with  the  systems  in  Boston,  New  York,  and  St.  Louis.  It  appears 
that  all  systems  are  operated  at  a  profit  except  at  Chicago,  where 
the  charge  of  depreciation  on  account  of  20-year  franchise  figures 
lai^ely. 

Cost  of  maintenance  and  operation  per  annum  for  the  year  ended  Mar.  SI,  191t, 


Boston. 


N«w  York 

and 
Brooklyn. 


Chicago. 


St.  Louis. 


Philadal- 
phia. 


Operating  expenses 

Insurance 

Taxes 

Depreciatton 

Interest 

Bond  premium 

Total 

Cost  per  mile f 

Ratio  of  total  cost  to  pay  of  $17,000  per  mile 
per  annum  (percent) 

>  Not  given. 


146,290.64 

696.82 

2,524.39 

20,2M.07 
565.44 


$234,565.00 

1,38L84 

10,640.48 

m.46 
2,400.36 


$76,164.86 

443.83 

8,884.66 

38,370.00 

48,907.35 

1,472.28 


$16,529.53 

119.54 

2,706.11 

12,049.56 
274.06 


$78,438.44 

76.99 

2,791.08 

4,662.50 

10,879.29 


70,241.86 
10,375.46 

61.03 


249,606.14 
9,414.26 

66.88 


172,742.47 
17,994.00 

•6.86 


31,678.82 
16,329.28 

96.06 


96,84^30 
9,684.83 

6&97 


«L0S8. 
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Cost  of  maintenance  and  operation  per  mile  per  annum  for  the  year  ended  Mar,  SI,  191t, 
excluding  taxes^  interest,  depreciation,  and  bond  premium. 


Boston. 


New  York 

and 
Brooklyn. 


Chicago. 


St.  Louis. 


PhUadel- 
phia. 


Operation,  including  all  repairs 

Power ;.. 

General  expenses 

Total.... 

Ratio  of  partial  expenses  to  the  total 
expenses: 
Operation,     inclnding     all     repairs 

(per  cent) 

Power  (per  cent) , 

General  expenses  (per  cent) 

Ratio  of  total  opemtinR  expenses  (includ- 
ing po\^  er  ana  ^enetfil  expenses)  to  pay 
received  of  517,(XK)  per  mile  per  annum 
(per  cent) 


S3. 671. 06 

2,549.80 

612.  75 


13,887.90 
4,071.40 

885.55 


$4,718.32 

2,  :^f)4.  36 

716, 1*2 


$3,954.35 

3,.S-15,70 
1.220.33 


6,833.61 


53.72 
37.32 

8.96 


40.19 


8,844.85 


43. 96 

46.03 
10.01 


62.03 


7, 829.  60 


60.27 
30.58 
9.15 


46.06 


8,620.38 


4^41 
39.27 
14.32 


5a  la 


$3,385.85 

3,919.30 

538.70 


7,843.85 


43.17 
49.96 
6.87 


4&H 


The  data  in  the  above  two  tables  are  collated  from  the  following 
sources: 

Figures  for  "operating  expenses''  through  "bond  premium"  from 
the  report  of  the  American  Audit  Co.  Operating  expenses  for  Boston, 
New  York  and  Brooklyn,  Chicago,  and  St.  Louis,  from  Exhibit  H,  page 
236.  Insurance  through  bond  premium:  Boarton  from  Exhibit  D, 
page  223;  New  York  and  Brooklyn  from  Exhibit  E,  page  224; 
Chicago  from  Exhibit  G,  page  226;  St.  Louis  from  Exhibit  H,  page 
227;  Philadelphia,  "operating  expenses"  through  "bond  premium" 
from  Exhibit  A,  page  214. 

The  cost  per  mile  and  the  ratio  of  cost  are  calculated  from  the 
total  costs,  and  the  mileages  as  given  in  the  table  "Data  concerning 
pneumatic- tubes  companies,"  from  the  report  of  Mr.  Fry,  page   286. 

VALUE   OF   PNEUMATIO-TUBE   SYSTEMS  TO  THE   GOVERNMENT. 

The  special  advantages  which  are  secured  to  the  postal  service  by 
the  operation  of  the  pneumatic  tubes  for  the  transmission  of  mails 
are  difficult  to  appraise  in  monetary  value.  It  is  estimated  that  the 
pneumatic  tubes  have  superseded  other  classes  of  service  which  if 
substituted  for  them  would  cost  the  department  approximately 
$362,000  a  year.  The  difference  between  this  cost  and  the  annual 
cost  of  the  tube  service,  represented  either  in  the  annual  contract 
price  paid  the  companies  or  in  the  cost  to  the  Government  of  opera- 
tion if  the  Government  owned  the  tubes,  must  be  considered  in  rela- 
tion to  the  special  advantages  derived  from  that  service.  These 
special  advantages  have  been  referred  to  hereinbefore. 

There  are  other  advantages  which  would  accrue  to  the  department 
in  case  the  Government  owned  and  operated  the  tubes,  such  as  the 
following: 

The  difficulties  and  expenses  which  corporations  and  companies 
have  in  securing  franchises  for  the  operation  of  service  and  permits 
for  laying  the  tubes,  and  of  raising  capital  for  their  construction, 
would  not  be  encountered  by  the  Government.  The  construction 
and  operation  of  tubes  at  less  cost  by  the  Gcrvemment  would  en- 
courage the  extension  of  the  systems  where  at  the  present  cost  such 
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extensions  are  impracticable  and  inadvisable.  The  necessity  for 
meeting  all  expenses  of  changes  in  the  tube  Unes  would  result  in 
more  economical  administration  in  the  matter  of  locating  postal  sta- 
tions which  are  to  be  supplied  from  lines. 

The  utility  and  general  advantage  of  the  use  of  pnemnatic  tubes 
for  mail  transportation  in  cities  has  been  approved  and  commended 
by  all  commissions  that  have  considered  the  subject,  whether  com- 
posed wholly  or  in  part  bv  postal  officials.  Practical  experience 
with  the  service  appears  to  have  justified  the  opinions  so  expressed. 
The  estimated  monetary  value  to  the  Government  of  the  present  pneu- 
matic-tube systems  is  as  follows: 

The  utilitv  of  the  system  in  Boston,  New  York,  and  Brooklyn, 
and  Philadelphia  has  been  amply  demonstrated  bv  experience,  and 
is  sustained  oy  the  opinion  oi  postal  officials,  rarticularly  is  the 
system  useful  m  New  lork  City,  where  it  covers  the  entire  scheme 
of  post  office,  postal  stations,  and  railroad  stations  on  Manhattan 
Island  as  far  north  as  One  himdred  and  twenty-fifth  Street.  The 
extent  of  tubes  contracted  for  in  Chicago  was  never  fully  installed 
because  the  changes  in  physical  conditions  in  the  city  and  the  diffi- 
culty the  company  had  in  raising  adequate  fimds  to  complete  the 
svstem  because  of  the  peculiarity  of  the  franchise.  The  service 
therefore  has  never  been  as  useful  in  that  city  as  in  the  ones  above 
named.  In  St.  Liouis  the  svstem  is  quite  limited,  and  no  part  of  it 
is  used  above  30  *p«r  cent  of  the  theoretic  maximimi  capacity. 

Mr.  Fry  estimates  cost  of  duplication  as  $4,290,519.87  and  the 
going  value  at  $5,142,596.50  (pp.  255,  264.  270,  275).  The  mini- 
mum value  of  the  present  system  to  the  (iovemment  is  estimated 
at  $5,078,560.21,  being  the  estimate  of  Mr.  Fry  for  all  cities  exclusive 
of  Boston  and  St.  Louis,  where  the  estimate  of  the  department  is 
substituted.  As  to  Boston,  his  estimate  was  revised  by  the  Post 
Office  Department,  Mr.  Fry  having  used  $399,585.80  as  the  Audit 
Co.'s  ledger  construction  accoimt  (p.  275),  whereas  this  includes  the 
cost  of  certain  small  tubes  not  used  tor  mail  service,  the  amoimt  being 
$380,238. 12  instead.  For  St.  Louis  Mr.  Fry  did  not  make  an  estimate, 
and  this  was  made  by  the  department  (pp.  255,  264,  270).  This 
is  arrived  at  by  the  plan  of  tne  Interstate  Conmierce  Commission, 
namely,  by  takmg  the  cost  of  construction  (in  this  case  the  one  given 
by  the  American  Audit  Co.  hereinbefore  stated),  the  cost  of  repro- 
duction (in  this  case  the  figures  given  by  Mr.  Fry  in  his  report  here- 
inbefore stated),  and  the  going  value  as  determined  by  the  depart- 
ment for  St.  Louis,  according  to  the  method  followed  by  Mr.  Fry. 
and  taking  an  average  of  the  three.  The  maximum  value  is  placea 
at  $7,351,643.38,  and  is  arrived  at  by  the  same  process,  except  that 
the  ^ing  value  is  determined  according  to  the  claims  of  the  pneu- 
matic-tube companies,  namely,  by  deducting  only  the  operating  ex- 
penses from  the  gross  revenue  and  capitalizing  the  result  at  4  per 
cent.  Mr.  Fry's  finding  as  to  maximum  value  for  PUladelpnia 
system  has  been  revised  by  the  Post  Office  Department  for  the  rear 
son  that  he  took  the  tube  compan^s  total  claim  of  cost  for  his  first 
element  instead  of  the  Audit  Co.'s  finding  of  cost,  namely,  $1,128,000. 
This  reduces  Mr.  FrVs  result  to  $1,378,665.50.  The  table  following 
shows  the  figures  referred  to  in  a  more  convenient  form. 
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EstmaUd  maxmum  and  minimwn  value  of  present  mietemt  to  (he  ChvemmerU  ( Jiar.  SI. 

19X2). 


Boston* 


Now  York 

and 
Brooklyn. 


dhica^ 


St  Louis. 


Philadelphia. 


TotaL 


American  Andit  Co.'s 
ledger  oost  account  t. . 

Tube  companies 
dalmed  total  oost  s. . . 

Estimated  oost  of  dupli- 
cation, from  the  re- 
port of  Mr.  Fry* 

Going  yahie  aooording 
toMr.  Pry ...... TTI!. 

OoJng  value  as  the  tube 
companies  claim  it  *. . 

Iffaxlmnm  value  of  the 
present  system  to  the 
Government  on  the 
basis  of  the  Interstate 
Commerce  Commis- 
sion as  applied  by  the 
tube  companies* 

Minimum  value  of  the 
present  system  to  the 
Government  on  the 
basis  of  the  Interstate 
Commerce  Commis- 
sion, as  applied  by 
Mr.  Fry* 


t380,23&12 
422,406.06 

426,762.00 
1,110,024.75 
1,721,709.00 


842,903.04 


639,00&29 


$3,244,648.30 
6,627,046.45 

2,363,439.00 
1,551,838.00 
5,384,075.00 


3,664,064.10 


2,386,641.76 


1905,188.76 
1,002,960.89 

653,318.87 

616,69L75 

2,153,04L25 


1,237,182.96 


725,066.46 


n49,489.11 
276,121.99 

123,000.00 
35,292.00 
414,024.26 


228,837.78 


102,593.70 


81,123,000.00 
2,006,575.14 

724,000.00 
1,828,75a  00 
2,288,996.50 


1,878,666.50 


1,225,25a  00 


86,802,564.29 
10,234,112.03 

4,290,519.87 
5,142,596.50 
11,961,846.00 


7,351,643.88 


5,078,56a  21 


1  Pp.  237, 238,  Boston;  pp.  237, 238, 239,  New  York  and  Brooklyn;  pp.  237, 289,240,  Chicago;  pp.  237, 340. 
St.  Louis;  p.  214,  Philademhia. 

t  P.  275.  Boston;  p.  263,  New  York  and  Brooklyn;  p.  270,  Chicago;  p.  278,  Bt  Louis;  p.  264,  Phlladelph^ 

«  P.  276,  Boston;  p.  264,  New  York  and  Brooklyn;  p.  270.  Chicago;  p.  279,  St  Louis;  p.  263,  Philade^hia. 

<  P.  275,  Boston;  p.  255,  New  York  and  BrooUyn;  p.  270,  Chicago;  St  Louis  computed  by  department: 
p.  264,  Philadelphia. 

•  P.  276,  Boston;  p.  266,  New  Yortc  and  Brooklyn;  p.  271,  Chicago;  St  Louis  computed  by  department; 
p.  264,  Philadelphia. 

OFFERS  OF  SALE. 

The  American  Pneumatic  Service  Co.,  controlling  the  subsidiary 
companies  operating  service  in  New  York,  Brooklyn,  Boston.  Chicago, 
and  St.  Louis,  submitted  to  the  joint  commission  an  offer  oi  sale,  me 
terms  of  which  are  set  forth  in  Appendix  B. 

The  Pneumatic  Transit  Co.,  operating  the  service  in  Philadelphia. 
Pa.,  submitted  to  the  joint  commission  an  offer  of  sale,  title  terms  oi 
which  are  set  forth  in  Appendix  C. 

ESTIMATED  COST  OF  OPERATION  UNDER  GOVERNMENT  OWNERSHIP. 

The  testimony  and  reports  submitted  to  the  joint  commission  enable 
a  comparison  to  be  made  between  the  cost  of  operation  of  the  tube 
service  by  the  companies  and  the  probable  cost  of  such  operation  by 
the  Government.  The  estimates  of  cost  ^ve  consideration  to  the 
probable  increase  for  labor  on  account  of  snorter  hours,  repairs,  and 
to  reductions  in  general  expenses,  such  as  salaries,  rent,  light,  neat, 
legal,  and  travel  expenses.  The  following  table  shows  tne  total  esti- 
mates for  each  city  for  service  performed  t>y  the  tube  companies  and 
for  the  same  performed  by  the  Oovemment: 
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Table  ihtnring  the  operating  expemes  of  the  tube  companies,  and  the  eetimated  operating 
expenses  of  the  Qovemment. 


Q«iienl  expenses. 


Present 
cost  to  tube 


Estimated 

cost  to  OOT- 

emment 


Opentlng  expenses, 
mcladlng  repairs. 


Present 
cost  to  tube 
oompaniee. 


Estimated 

oosttoOor- 

emment. 


New  Toric  and  Brooklyn 

Philadelphia 

Chkago 

Boston 

StLoois 


I2S,  484.66 
6,386uM 
16,301.14 
4, 15a  60 
6,353.56 


19,000.00 
1,300.00 
1,500.00 
4,103.00 

5oaoo 


1103,106.96 
33,858.53 
37,790.58 
34,876.75 
13,814.03 


$119,000.00 
43,30a00 
49,931.00 
83,645.00 
18,006.00 


Power. 


Totd  opeimtlQK  expenses. 


Present 
costtotabe 
oompaniee. 


Estimated 

oosttoOoT- 

emment 


Present 
oosttotube 
oompaniee. 


Estimated 

OOSttoOOT- 

emment. 


New  York  and  Brooklyn. 

Philadelphia 

Chicago 

Boston 

Bt.  Louis 


$107,973.36 
39,193.03 
35,33L84 
17,372.39 
4,953.76 


$104,000.00 

39,193.03 

30,184.00 

15,545.00 

4,50a00 


$334,566.00 
78,438.44 
79,333.51 
46,390.64 
34,130.34 


$333,000.00 
83,688.03 
n,606.00 
53,398.00 
33,006.00 


Mar.  Si,  1913' 


expenses  for  year  ended 


463,687.98 


463,596w08 


The  fiffures  for  the  expenses  of  the  tube  companies  are  from  the 
report  of  the  American  Audit  Co.  to  the  commission  of  February  21, 
1913.  The  estimated  expenses  to  the  Grovemment  are  bv  Mr.  Fry, 
and  are  taken  from  his  report  to  the  commission  of  March  10,  1913. 

The  following  table  shows  estimates  of  the  annual  sayings  which 
would  result  in  the  operation  by  tibe  Government  under  its  owner- 
ship of  the  system  in  each  city  and  for  all  systems  together.  The 
table  shows,  first,  the  estimated  gross  saying  for  each  city  and  for  all 
combined  based  upon  a  comparison  of  the  present  contract  phce  and 
the  estimated  cost  to  the  Goyemment  if  owned  and  operated  by  the 
department;  second,  the  estimated  net  saying  for  each  city  and  for 
all  combined  computed  upon  the  basis  of  purchase  at  the  cost  price 
of  title  ledger  construction  cost  reported  by  the  American  Audit  Co., 
plus  9  per  cent  for  yalue  of  intangible  property  (the  plan  adopted  by 
the  puoUc  service  commission  of  the  first  district  of  New  York),  and 
a  computation  of  interest  thereon  at  2i  per  cent:  third,  the  esti- 
mated net  saying  for  each  city  and  for  all  combined  computed  upon 
the  basis  of  the  maximum  yalue  of  the  tubes  by  the  Interstate  Com- 
merce Commission  plan,  and  a  computation  of  interest  thereon  at 
2i  per  cent;  and,  fourth,  the  estimated  net  saving  for  each  city  and 
for  all  combined  computed  upon  the  basis  of  the  minimum  value  of 
the  tubes  b^  the  Interstate  Commerce  Commission  plan,  and  a  com- 
putation of  interest  thereon  at  2^  per  cent.  The  taole  also  shows  in 
each  case  of  estimated  net  saving  the  number  of  years  which  would  be 
required  to  repay  the  purchase  price  by  the  appncation  of  the  annual 
savings. 

8  D— 63-2— vol  29 45 
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Table  tihowing  estimated  gross  and  net  savings  under  Government  ownsershipf  and  numher 
of  years  required  to  repay  purchase  price  by  the  appreciation  of  the  anntial  savings. 


New  York 

and 
Brooklyn. 


Philadel- 
phia. 


Chk^ago. 


Boston. 


St.  Louis. 


Total. 


Mileage  Mar.  10,1913 

Present  annual  rental 

Estimated  cost  under  Oov- 
emment  ownership  and 
operatton , 


26.6230 
$449,928.00 

$232,000.00 


9.990  9.6017 

$169,996,301    $161,286.00 


6.774 
$115,158.00 


1.9465 
$33,090.00 


54.8442 
$929,460.30 


$83,693.02       $71,605.00 


Gross  savlnR  under 
Oovemment  own- 
ship  and  operation. . 

Ledger  construction  cost  by 
Amertean  Audit  Co 

Intangible  property  at  9  per 
cent 


$217,928.00 


$86,306.28      $89,681.00 


$3,244,648.30 
$292,018.34 


$1,123,000.00 
$101,070.00 


Assumed  purchase  price 

Interest  at  2}  per  cent 

Net  saving  to  tiie 
Oovemment 

Years  required  to  pay  for 
tabes  by  applvnig  net 
savings  (incnidmg  inter- 
est)  

Years  required  to  pay  for 
tubes  Dv  applvmg  net 
savings  (ezcludmg  inter- 
est)  

MaTwnnm  value  of  the  tubes 
by  Interstate  Commerce 
Comml«sion  plan 

Interest  at  2|  per  cent 

Net  saving  to  the 
Government 

Years  required  to  pay  for 
tubes  by  applying  net 
savings  (incnidmg  inter- 
est)  

Years  required  to  pay  for 
tubes  bv  applvnig  net 
savings  (excludmg  inter- 
est)  

Minimum  vahie  of  the  tubes 
by  Interstate  Commerce 
ConMuission  plan 

Interest  at  2}  per  cent 

Net  saving  to  the 
Government 

Years  required  to  pay  for 
tubes  by  applying  net 
savings  (Including  Inter- 
est)  

Years  required  to  pay  for 
tubes  DV  applymg  net 
savings  (excluding  inter- 
est)  


$3,636,666.64 
$88,416.00 

$129,512.00 


$1,224,070.00 
$80,60L76 

$55,703.53 


$3,664,064. 
$91,601.35 

$126,326.65 


10  $1 


50  $1, 


,378,665. 
$34,466.64 

$51,838.64 


76  $1, 


$2,386,641. 
$59,666.04 

$158,26L96 


225,260.00 
$30,63L25 

$55,674.03 


$52,293.00  $28,006.00  $462,596.02 


$62,865.00  $10,085.00  $466,864.28 


$906,188.76|$380, 
$81,466.99 


1,238.12 
$34,22L43 


$149,489.11 
$13,454.02 


$5,802,664.29 
$S22,23a78 


$986,655.75 
$24,666.39 

$65,014.61 


$414,469.65 
$10,361.49 

$52,6(8.61 


$162,943.13 
$4,073.58 

$6^011.42 


$6,324,796.07 
$168,119.21 

$306,745.07 


16.85 


18.55 


,237,182. 
$80,929.57 

$58,751.43 


968842, 


!,908.O4 
$21,072.58 

$41,792.42 


$228,837. 
$5,720.95 


$4,364.06 


78  $7, 


,351,643.38 
$183,791.09 

1,073.19 


20.36 


15.75 


$725,066. 
$18,126.66 

$71,554.34 


46  $639, 


1,008.29 
$15,975.21 


$102,593. 
$2,564.84 


70  $5, 


(y78.560.21 
$126^964.00 


$46,889.79  $7,520.16  $839,900.28 


12.96 


10.87 


EXTENSION  OF  TUBES   UNDER  GOVERNMENT  OWNERSHIP. 

The  development  and  growth  of  the  larger  cities  will  make  it 
desirable  to  extend  the  present  tube  systems  and  possibly  to  install 

Imeumatic  tubes  in  other  cities.     There  should  be  no  difficulty  in 
etting  contracts  for  such  extensions. 

It  is  thought  that  the  Government  could  readily  obtain  any  neces- 
sary franchises  to  construct  tubes  or  to  extend  tne  present  systems 
in  all  cities. 
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LABGEB  TUBES  OB  TUNNELS  TO  CONYET  ALL  THE  MAILS. 

During  recent  years  there  has  been  some  contention  that  there 
should  be  installed  larger  tubes  or  tunnels  capable  of  transporting 
all  the  mails,  particularly  between  post  offices  and  important  rail- 
road depots.  The  introduction  of  parcel  post  has  accentuated  to 
some  extent  this  contention.  The  principal  reasons  advanced  for 
the  use  of  larger  tubes  are  the  provision  of  a  faster  means  of  trans- 
portation, free  irom.  outside  interference  and  available  at  all  times 
for  the  transmission  of  mail  in  j>ouches  and  sacks  without  breaking 
bulk,  to  avoid  delays  to  the  mails  on  account  of  congestion  in  the 
streets,  and  to  contribute  to  the  relief  of  crowded  avenues  of  traffic 
by  the  elimination  of  mail  wagons  and  automobiles. 

Congress,  in  an  act  approved  March  4,  1911,  authorized  the  Post- 
master General  to  advertise  for  the  construction  of  double  lines  of 
Imeumatic  tubes,  30  inches  in  diameter  and  not  exceeding  1  mile  in 
ength,  in  the  city  of  Cincinnati,  Ohio,  and  to  enter  into  contract  for 
tiie  operation  of  the  same  for  the  transmission  of  the  mails,  at  a  rate 
not  exceeding  $17,000  per  mile  per  annum,  until  June  30,  1913,  pro- 
vided that  no  contract  should  be  entered  into  until  the  proposed 
lines  should  have  been  operated  for  mail  purposes  in  a  satisfactory 
manner  for  six  months  without  cost  to  the  Grovemment. 

A  proposal  was  made  by  the  Universal  Pneumatic  Transmission 
Co.,  of  Chicago,  111.,  for  a  Une  0.79  mile  in  length  between  the  post 
office  and  the  Oontral  Union  Station,  at  the  maximum  rate  which  was 
accepted  by  the  Post  Office  Department.  The  company,  after  twice 
securing  an  extension  of  time  for  the  commencement  of  service,  failed 
to  construct  the  tubes. 

Considerable  interest  has  been  manifested  in  the  question  of  con- 
structing large  tubes  in  New  York  City  by  individuals  and  tube  com- 
Sanies,  which  culminated  in  the  appointment  by  the  Postmaster 
General  of  a  commission  of  postal  officials  on  October  24,  1912,  to 
investigate  and  report  on  the  advisability  of  the  establishment  of 
mail  service  between  the  Grand  Central  Station  and  Pennsylvania 
Terminal  in  New  York  City  by  a  pneumatic  or  electric  tube  system. 

It  is  learned  that  the  rost  Office  commission  received  tentative 
propositions  from  four  companies  for  the  construction  and  equip- 
ment of  large  tubes  between  the  two  points  named  at  prices  ranging 
from  $425,000  to  $650,000.  One  of  tne  companies  proposed  to  con- 
struct a  tube  9  feet  wide  by  6  feet  deep  to  accommodate  double  tracks, 
and  also  provide  space  for  smaller  tuoes  for  the  transmission  of  first- 
class  mails  if  desired.  The  cars  would  be  nearly  9  feet  in  length  and 
designed  to  carry  several  pouches  or  sacks  of  mail.  Another  com- 
pany proposed  to  construct  a  system  of  double  tubes  30  inches  in 
diameter,  and  another  proposed  similar  tubes  36  inches  in  diameter, 
the  cars  to  accommodate  from  one  to  two  pouches  or  sacks.  Each  of 
these  systems  was  to  be  operated  by  electric  power.  Another  com- 
pany proposed  to  construct  a  sjrstem  of  douole  or  single  tub-w  24 
mches  in  diameter  for  the  operation  of  cylindrical  cars  that  would 
carry  one  pouch  or  sack  at  a  time  and  be  propelled  by  the  vacuum 
process. 

Only  one  of  these  companies  expressed  a  willinmess  to  construct 
large  tubes  and  operate  them  under  contract.    They  proposed  to 
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transmit  the  mails  on  a  ton-mile  basis  at  a  rate  not  to  exceed  10  per 
cent  above  the  cost  of  the  automobile  service  between  the  two  points 
named,  the  weights  to  be  secured  at  the  time  of  dispatch  or  on  the 
basis  of  annual  weighings  during  representative  periods.  Tlie  com- 
pany proposed  to  use  the  tubes  for  commercial  business,  but  would 
give  the  mails  absolute  right  of  way. 

The  distance  between  the  Grand  Central  Station  and  the  new  post 
office  is  slightly  over  li  miles.  It  will  readily  be  seen  that  the  cost  of 
construction  and  equipment  of  a  double-tube  system  would  run  from 
$300,000  to  $420,000  per  mile,  according  to  the  system  selected. 
The  high  cost  of  construction  is  due  mostly  to  subsurface  conditions 
in  New  York  City  and  the  difficulties  to  be  overcome  in  entering  post- 
office  buildings  with  tubes  of  large  diameter. 

There  is  so  much  imder  street  construction  in  New  York  City  that 
any  additional  pipe  lines  or  tunnels  would  have  to  follow  a  low  level, 
particularly  at  street  intersections,  where  the  subways  would  be 
encountered.  At  present  there  are  subways  under  Fourth  and  Sixth 
Avenues  south  of  Forty-second  Street,  another  subway  is  being  con- 
structed under  Broadway,  and  yet  another  is  soon  to  be  installed 
under  Seventh  Avenue.  This  makes  four  subways  that  would  have 
to  be  crossed. 

It  is  generally  conceded  that  on  account  of  the  structural  work  of 
the  Grand  Central  Depot  and  simken-track  levels,  and  the  subwaj 
construction  imder  Forty-second  Street  and  Lexington  Avenue,  it 
would  be  very  difficult  to  approach  the  Grand  Central  Station  except 
at  a  very  low  level.  This  would  necessitate  the  use  of  lifts  and  mail 
chutes,  which  would  add  considerably  to  the  cost  of  construction  and 
operation  of  the  proposed  tubes  and  require  more  time  and  labor  in 
the  handling  of  tne  mails. 

Engineers  who  have  made  a  study  of  the  situation  state  that  it  is 
very  difficult  to  induce  contractors  to  take  up  work  of  this  kind 
except  at  a  very  high  figure,  due  to  the  conditions  incident  to  such 
\mdertakings  and  the  heavy  damage  risks  they  would  have  to  assume. 

It  is  evident  that  any  underground  system  for  the  transportation 
of  the  mails  in  bulk  can  only  be  secured  at  great  cost.  It  is  not  our 
duty  under  the  authoritv  ^ven  this  joint  commission  to  determine 
whether  the  cost  would  be  justified  either  by  the  advantages  offered 
over  the  present  means  of  service  or  the  volume  of  maib  to  be  trans- 
ported. 

There  is  a  daily  average  of  about  12,000  pouches  and  sacks  con- 
veyed between  tlie  Grand  Central  and  Pennsylvania  Stations  in  both 
directions.  The  weight  of  the  mails  exceeds  300  tons  daily.  It  has 
been  found  that  at  certain  times  of  the  day  tubes  as  proposed  would 
not  have  sufficient  capacity  to  move  all  of  the  mails,  and  consequently 
other  means  of  transportation  would  have  to  be  employed. 

It  is  estimated  that  the  time  in  transit  by  tube  would  be  from  four 
to  seven  minutes,  and  about  three  minutes  more  would  be  consumed 
in  loading  and  unloading.  If  elevators  and  chutes  are  used,  more 
time  womd  be  required.  An  automobile  capable  of  carrying  from 
60  to  80  pouches  and  sacks  will  cover  the  distance  in  10  mmutes, 
although  the  running  time  allowed  at  present  during  part  of  the  day 
is  1 2  minutes,  and  consume  about  eight  m'mutes  more  in  loading  and 
unloading. 
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A  further  feature  which  must  be  seriously  considered  in  connection 
with  any  large  tube  system  is  the  provision  which  must  be  made  to 
handle  at  terminals  and  stations  carriers  as  large  as  30  inches  in 
diameter  or  larger.  In  order  to  do  this,  provision  must  be  made  for 
space  and  tracl^  like  a  miniature  railroad  yard.  A  yard  with  curves 
in  it  would  be  out  of  question,  as  the  limiting  curve  for  a  24~inch 
carrier  is  50  feet,  and  the  Umlting  curve  for  a  30-inch  tube  would  be 
still  larger.  On  pa^e  105  reference  is  made  to  a  plan  of  a  yard  that 
will  accommodate  eightjr  24-inch  carriers,  designea  by  D.  H.  Bumham 
&  Co.  for  the  new  Washington  post  office.  A  plan  constructed  upon 
this  need  shows  that  so  much  space  would  be  taken  up  that  it  would 
be  impracticable  to  install  on  tne  distribution  floor  oi  a  post  office. 

An  inquiry  was  made  of  the  postmasters  of  the  cities  in  which  tube 
service  is  now  in  operation  as  to  their  opinion  regarding  the  justifi- 
cation for  larger  tubes.  The  postmaster  at  New  York  reported  that 
larger  tubes  would  be  justified  between  Grand  Central  and  Pennsyl- 
vania Stations  and  between  the  Pennsylvania  Station  and  New  York 
general  post  office.  The  postmaster  at  Brooklyn  reported  that  there 
would  be  no  justification  lor  larger  tubes  between  points  in  that  city. 
The  postmaster  at  Boston  reported  that  there  would  be  no  justifica- 
tion for  laqger  tubes  between  points  in  that  city.  The  postmaster  at 
Philadelphia  reported  that  there  would  be  no  justification  for  larger 
tubes  between  points  in  that  city.  The  postmaster  at  Chicago 
reported  that  if  the  department  decided  sucn  tubes  to  be  practical 
and  the  cost  of  installation  and  operation  would  not  be  unreasonably 
greater  than  the  cost  of  screen  wagon  or  automobile  service  their 
installation  would  be  justified.  The  postmaster  at  St.  Louis  reported 
that  lai^er  tubes  would  be  a  matenal  benefit  between  the  general 

Eost  office  and  Central  Station  and  between  Central  Station  and 
bridge  Station.  In  this  connection  it  will  be  noted  from  the  table 
of  per  cent  of  use  hereinbefore  given,  that  the  maximum  use  of  the 
present  tube  in  St.  Louis  is  only  between  20  and  30  per  cent  and  the 
minimum  use  between  4.5  and  10  per  cent  of  tube  efficiency. 

The  authority  conferred  upon  this  joint  commission  does  not 
extend  to  the  question  of  the  purchase  and  operation  of  pneumatic 
tubes  other  than  those  in  operation  and  the  extension  of  such  sys- 
tems. It  has  been  deemed  proper,  however,  to  refer  to  the  question 
of  lai^er  tubes  and  their  desiraoility  or  imdesirabiUty  because  of  the 
contentions  made  that  the  existing  tubes  should  be  superseded  bv 
larger  ones.  The  joint  commission  heard  all  the  testimony  whicn 
was  offered  upon  tnis  question  and  is  of  the  opinion  that  thq  utiUty 
of  the  present  8-inch  tubes  is  not  affected  by  the  Question  of  the 
desirabuity  of  larger  tubes  imder  certain  conditions  wnen  the  cost  of 
construction  and  operation  of  the  same  is  taken  into  consideration. 

CONCLUSIONS. 

In  view  of  the  testimony  and  reports  submitted  and  set  forth  in 
the  hearings  before  the  Jomt  Commission  to  Investigate  the  Pneu- 
matic Tube  Postal  System,  and  the  foregoing  recited  facts,  we  reach 
the  following  conclusions: 

The  pneumatic-tube  service  for  the  transmission  of  mails  in  the 
cities  in  which  such  service  is  now  installed  is  a  valuable  adjunct  to 
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the  mail  transportation  service  for  handling  first-class,  registered, 
and  special-dehvery  mails  not  furnished  by  other  means  of  trans- 
I>ortation,  and  is  justified  by  the  advantages  of  availabiUty,  expedi- 
tion, security,  ana  reliability. 

The  Postal  Service  and  the  patrons  of  the  mails  have  become 
adjusted  to  this  mail  facility  through  use  during  the  contract  periods, 
and  its  considerable  withdrawal  or  discontinuance  would  be  regarded 
as  an  inadvisable  curtailment  of  facilities.  The  present  contracts 
expire  Jime  30,  1916. 

The  tubes  as  now  used  have  been  for  the  most  part  laid  imder 
contracts  with  the  Government  solely  for  postal  purposes  and  if  the 
mail  service  by  them  were  discontinued  there  is  little  use  to  which 
they  could  be  put  for  commercial  purposes,  and  that  only  by  exten- 
sive changes  of  terminals  and  relocation  of  supplemental  hues  and 
the  terminal  machinery. 

Under  Government  ownership  and  operation  of  the  tubes  and 
equipment  important  advantages  would  accrue.  The  necessity  for 
financing  an  enterprise  attended  with  a  certain  amount  of  risk  with 
the  consequent  cost  for  the  hazard — ultimatelv  paid  by  the  Govern- 
ment in  the  contract  price  of  service — would  be  obviated.  Difiicul- 
ties  in  obtaining  franchises  would  not  exist.  Extensions  of  lines 
where  justified  would  be  possible  at  reduced  cost  and  depending 
onlv  upon  the  judmient  of  the  oflBcers  of  the  Post  Office  Department 
and  the  action  of  Congress.  The  location  of  postal  stations  and  the 
maintenance  or  construction  of  tube  lines  to  supply  them  would  be 
coordinated,  thus  resulting  in  fewer  changes  in  Une  locations  and 
abandonment  of  constructed  lines  and  consequent  loss.  The  Gov- 
ernment would  maintain  and  operate  the  tubes  at  an  annual  cost 
much  less  than  it  is  paying  imder  contracts  for  the  service  because  it 
would  be  reUeved  of  interest  at  commercial  rates  on  bonded  debts, 
insurance  charges,  taxes,  dividends  on  stock  or  return  on  investment, 
and  certain  other  expenses,  such  as  salaries,  rent,  light,  heat,  and 
legal  services,  now  obligations  upon  the  contracting  companies. 
The  contract  costof  the  service  for  the  fiscal  year  1912  was $929,460.30. 
It  is  estimated  that  imder  Government  ownership  and  operation  the 
cost  would  be  approximately  $462,596.02  per  annum,  a  saving  of 
$466,864.28  per  aimum,  which  would  repay  the  first  cost  in  10.87 
years  if  purchase  be  made  at  the  estimated  minimum  value  of 
$5,078,560.21.  If  2^  per  cent  be  allowed  upon  such  purchase  value 
the  first  cost  would  be  repaid  in  about  12.95  years. 

In  view  of  the  facts,  we  are  of  the  opinion  that  it  is  feasible  and 
desirable  for  the  Government  to  purchase  and  operate  the  equipment 
for  pneumatic-tube  service  in  the  cities  in  whicn  such  service  is  now 
installed,  together  with  rights  to  operate  and  extend  equipment  in 
such  cities  and  elsewhere,  such  purchase  and  operation  to  become 
effective  from  the  date  of  the  termination  of  the  present  contracts  for 
service. 

We  recommend  that  authority  be  given  the  Postmaster  General  to 
negotiate  with  the  pneumatic-tube  companies  concerned  for  the  pur- 
chase of  the  pneumatic  tubes  and  all  appurtenances,  rights,  and  equip- 
ment connected  therewith  in  operation  under  contract  for  mail  service 
in  the  cities  in  which  such  service  is  now  installed,  toother  with  patent 
rights  to  operate  and  extend  tubes  and  equipment  m  such  cities  and 
elsewhere,  and  to  purchase  the  same  in  whole  or  in  such  part  as  may 
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be  represontod  by  the  service  in  any  one  or  more  of  the  cities  con- 
cerned, at  such  amount  or  amounts  as  may  be  reasonable  and  just, 
and  that  such  purchase  shall  be  approved  by  the  two  Committees  on 
Post  Offices  and  Post  Roads  of  the  Senate  and  House  of  Representa- 
tives before  the  same  shall  be  made. 

Hoke  Smifh, 

Chairman. 
Joseph  Stewabt. 
October  23,  1914. 

Mr.  Blackmon,  of  Alabama,  one  of  the  members  of  the  Pneumatic 
Tube  Commission  appointed  under  the  authority  conferred  on  the 
chairman  of  the  Committee  on  Post  Office  and  Post  Roads  of  the 
House  of  Representatives,  approved  August  24,  1912,  submits  the 
following  as  his  conclusions  as  derived  from  the  testimony,  hearings, 
and  investigations  of  the  pneumatic-tube  system  which  is  now  being 
leased  bv  the  Federal  Grovernment  and  operated  in  the  cities  of  New 
York,  Philadelphia,  Boston,  Chicago,  ana  St.  Louis: 

I  agree  that  the  testimony  taken  and  the  figures  submitted  by  the 
engineers  and  auditors  einployed  by  the  commission  are  correctly 
reported  in  the  report,  but  I  can  not  agree  to  recommend  to  Congress 
a  purchase  of  these  tubes.    My  reasons  are  these: 

First.  I  do  not  believe  that  the  Government  can  operate  a  pneu- 
matic-tube system  as  cheaply  as  can  private  individuals. 

Secondly.  I  am  not  convinced  that  there  exists  a  necessity  for  the 
operation  of  fifty-odd  miles  of  8-inch  pneumatic  tubes. 

Third.  If  the  necessity  exists  for  the  use  of  pneumatic  tubes,  the 
pr^ent  tubes  have  not  the  capacity  to  keep  pace  with  the  increase  in 
mail  matter  that  is  bound  to  come  from  a  perfection  of  our  parcel-post 
system. 

Fourth.  A  careful  examination  of  all  the  testimony  and  facts  sub- 
mitted leads  me  to  believe  that  the  Government  can  take  care  of  this 
class  of  mail  by  contract,  usin^  screen  wagons  and  automobiles,  more 
cheaply  than  it  can  be  handled  by  any  system  of  pneumatic  tubes. 

I  am  not  prepared  to  say  that  the  $17,000  per  mile  paid  for  the 
service  now  being  handled  bjr  the  use  of  the  pneumatic-tube  system 
is  excessive,  but  I  am  convinced  that  there  is  not  sufficient  mail 
handled  through  these  tubes  to  warrant  the  Government  in  paying 
$17,000  per  mile  for  the  service. 

In  view  of  the  foregoing  conclusions  reached  by  me,  I  can  not  join 
in  recommending  to  Congress  a  purchase  of  these  tubes. 

Respectfully  submitted. 

Fbed  L.  Blaokhon. 
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APPENDIX  A. 

History  op  Pneumatic-Tube  Mail  Service,  1892-1914.* 

The  use  of  pneumatic  tubes  in  the  United  States  Postal  Service  for  the  general  trana- 
mission  of  fiist-claas  mail  is  believed  to  be  the  first  general  use  of  lai^  tubes  for  mail 
purposes.  In  foreign  countries  pneumatic  tubes  of  small  diameters  (sav  2}  to  3  inches) 
nad  been  used  for  the  transmission  of  telegrams,  and  in  some  instances  for  the  transmis- 
sion of  special-delivery  letters  or  cards.  In  the  United  States  there  were  also  some 
instances  in  commercial  business  of  the  use  of  pneumatic  tubes  of  similar  dimensions 
for  like  purposes  and  for  comparatively  short  distances.  The  first  installation  of  a  lai^ge 
tube  for  postal  purposes  was  made  in  1893  in  Philadelphia,  Pa.,  this  being  a  6-inch 
tube,  and  it  is  said  that  the  problems  connected  witn  its  operation  were  entirely 
different  from  those  presented  in  the  use  of  the  tubes  of  smaller  diameter.  This  6- 
indi  tube  was  in  operation  for  about  four  years  before  the  installation  of  8-inch  tubes. 
There  has  been  a  constant  employment  of  inventive  ingenuity  during  the  past  15  years 
to  improve  the  mechanical  operation  of  these  larger  systems.  The  chronology  of  the 
development  of  the  pneumatic-tube  mail  service  is  briefly  given  as  follows: 

1892. 

In  the  annual  report  of  Postmaster  General  Wanamaker  he  stated  that  he  was  able  to 
secure  an  item  of  $10,000  in  the  last  appropriation  bill  for  experiments  with  pneumatic 
tubes,  and  that  in  response  to  advertisements  eight  proposals  were  received,  of  which, 
however,  only  one  proved  practicable  for  immediately  testing  the  tubes  for  service; 
that  the  Pneumatic  Transit  Co.  of  New  Jersey  was  already  putting  down  tubes  in  Phila- 
delphia between  the  general  post  office  and  the  East  Chestnut  Street  Postal  Station, 
to  be  completed  soon  after  December  1,  1892,  and  that  he  was  informed  that  the  com- 
pany had  incurred  an  expense  of  $25,000.  He  stated  further  that  the  Post  Office  De- 
partment could  try  the  system  for  one  year  without  expense  and  then  rent,  purchase, 
or  reject  it  without  incurring  any  liabihty. 

1898. 

On  March  1  the  use  of  the  Philadelphia  6-inch  tube,  as  above  described,  for  the 
transmission  of  mail  experimentally,  commenced. 

1894. 

On  March  1  the  Post  Office  Department  commenced  paying  for  the  use  of  the  Phila- 
delphia tube,  the  terminus  of  which  had  been  removed  from  the  East  Chestnut  Street 
Station  to  the  Bourse  Building;  total  distance,  0.55  mile;  annual  pay,  $4,000.  This 
was  reduced,  commencing  March  1,  1895,  to  $3,450  per  annum. 

1895. 

In  his  annual  report  the  Second  Assistant  Postmaster  General  stated  that  it  might 
soon  be  feasible  to  install  an  experimental  tube  or  mechanical  appliance  between 
the  New  York  general  post  office  and  the  Forty-^cond  Street  Depot  and  between  New 
York  and  Brooclyn. 

1896. 

The  appropriation  bill  for  fiscal  year  ended  June  30,  1897,  in  the  allowance  for 
"Mail  messenger  service,''  provided  that  a  sum  not  exceeding  $35,000  mi^t  be  used 
for  the  transportation  of  mails  by  pneumatic  tubes  or  other  similar  device. 

In  his  report  for  that  year  the  Second  Assistant  Postmaster  General  stated  that 
24-inch  or  36-inch  tubes  are  not  practicable  on  account  of  construction  difficulties 
and  expense,  but  that  a  10-inch  tube  with  8-inch  carriers  would  relieve  the  depart- 
ment of  65  to  70  per  cent  of  trips  now  made  by  wagons.  He  stated  that  prospects 
seemed  favorable  for  contracts  in  New  York,  Philadelphia,  and  Boston,  and  that  it 
was  possible  that  a  proposition  might  be  received  from  New  York  City  for  pneumatic- 

*  Compiled  from  the  report  of  the  "Investigations  as  to  Pneumatic-Tube  Service  for  the  Mails"  (Wash- 
ington, 1909,  H.  Doc.  No.  1220, 60th  Cong.,  2a  sess.)  and  Post  Office  D^artment  records. 
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tube  service  over  almost  the  entire  island,  in  which  event  he  would  ask  that  Oonffren 
change  the  amount  of  money  paid  for  regulation  wagon  service  in  New  York  City 
to  the  pneumatic-tube  fund,  ''as  the  establishment  of  the  tube  service  would  prac- 
tically do  away  with  wagon  service  in  New  York  City."  He  recommended  that 
$50,000  be  appropriated. 

1897. 

The  appropriation  bill  for  the  year  ended  June  30, 1898,  permitted  the  expendi- 
ture of  $150,^  (out  of  mail-messenger  fund)  for  transportation  of  mail  by  pneumatic 
tube  or  other  similar  device.  In  pursuance  of  this,  contracts  were  maoe  for  service 
in  Philadelphia,  Brooklyn,  New  York,  and  Boston,  by  8-inch  tubes,  carriers  to  be 
6{  by  21  inches. 

Tube  service  b^n  under  this  arrangement  October  15,  between  the  general  poet 
office  and  Station  P,  New  York,  N.  Y.,  0.7  mile;  December  20,  between  the  general 
post  office  and  North  Union  Station,  Boston,  Masa.,  0.74  mile;  February  26,  1898, 
between  the  general  post  office  and  SUtion  P,  New  York,  N.  Y.,  0.7  mile;  March 
10,  1898,  contract  was  made  for  the  renewal  of  service  by  the  6-inch  tubes;  between 
the  general  post  office  and  the  Bourse  Station,  Philadelphia,  Pa.,  0.52  mile,  at  $17,600 

Ser  annum;  April  7,  1898,  tube  service  began  between  the  general  post  office  and 
Iroad  Street  Station,  Philadelphia,  Pa.,  0.94  mile,  at  $16,966  per  annum;  August  1, 
1898,  tube  service  b^an  between  the  general  post  office,  New  York,  N.  Y.,  and  the 
general  post  office,  Brooklyn,  N.  Y.,  1.65  miles. 

1898-1908. 

The  following  table  shows  the  service  in  operation  August  1,  1898: 
Pneumatic-4ube  service  in  operation  Aug.  i,  1898, 


City. 

TerminL 

Length. 

Annual 
rate. 

Rate  per 
mile. 

B<«t^,  Mftffff  ... 

General  post  office  to  North  Union  Station 

a74 

1.65 

4.90 

.52 
.94 

1117,055.00 
«  20,200. 00 

•176,090.70 

♦17,965.00 
16,966.00 

123,047 

N«wYork,N.Y... 

New  York  general  post  office  to  Brooklyn  general 

post  office. 
General  post  office  to  Station  P 

12,242 

Philadelphia,  Pa... 

General  post  office  to  Station  D,  liadison  Square, 

andFtoH. 

General  post  office  to  Bourse  Station 

General  post  office  via  Reading  terminal  to  Broad 

Street  Station. 

41,028 

34,548 
18,048 

Total 

&05 

248,285.70 

30,842 

i  Includes  steam  power,  S8,055. 
ilndudes  labor,  16.200. 

•  Includes  labor,  110,000;  steam  power,  115,044.70;  and  2  engineers,  12,555 

*  Includes  steam  power. 

The  Post  Office  appropriation  bill  for  the  year  ended  June  30, 1899,  prohibited  any 
new  contracts  for  pneumatic- tube  service.  (This  prohibition  continued  until  June  30, 
1901.) 

The  following  table  shows  the  service  in  operation  during  the  years  1899,  1900, 
and  1901: 

Pneumatiotube  service  in  operation  June  SO,  1899,  1900,  and  1901. 


City. 

Termini. 

Length. 

Annual 
rate. 

Rate  per 
mile. 

Boston,  Majw 

General  post  office  to  North  Union  Station 

Miles. 
0.74 
1.65 

4.20 

.62 
.94 

$9,000 
120,200 

>  158,500 

17,600 
16,966 

112,102 

New  York,  N.Y... 

New  York  general  post  office  to  Brooklyn  general 

post  offioe. 
General  post  offioe  to  Station  P 

12,242 

Philadelphia,  Pa... 

General  post  office  to  Station  D,  Madison  Square, 

and  F  Wn. 

General  post  office  to  Bourse  Station 

General  post  office  via  Reading  terminal  to  Broad 

Street  StaUon. 

37,738 

33,846 
18,048 

Total 

&05 

222,266 

27,610 

1  Includes  16,200  for  labor. 


>  Includes  110,000  for  labor. 
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Gongress  omitted  to  make  any  appropriation  for  pneumatic- tube  service  for  the 
fiscal  year  ended  June  30,  1902,  hence  all  of  this  service  was  discontinued  and  the 
tubes  were  not  operated  from  July  1,  1901,  to  June  30,  1902,  inclusive.  In  lieu  of  an 
appropriation  Congress  directed  an  investigation  by  the  Postmaster  General  as  to  the 
cost  of  construction  and  operation  and  the  utility  of  a  system  of  pneumatic  tubes, 
etc.,  to  enable  Congress  to  determine  whether  to  own,  lease,  extend,  or  discontinue 
the  same. 

RECOMMENDATIONS   BY  COMMnTEE   OP  EXPERTS,  1901. 

On  January  4,  1901,  the  Postmaster  General  made  a  report  to  Congress,  as  directed, 
giving  results  of  an  investigation  of  the  pneumatic-tube  service  by  local  postal  officials, 
this  being  revised  by  a  general  committee  of  postal  officials,  and  this  finalljr  paasea 
upon  by  a  commission  of  seven  experts  outside  the  Postal  Service,  representative  men 
of  high  commercial  and  engln eerine  ability.  The  final  committee  of  experts  presen  ted 
a  number  of  conclusions,  among  which  the  following  are  the  most  important: 

1.  They  found  the  new  method  of  mail  transportation  to  be  a  valuable  and  mechan- 
ically successful  system,  practically  adapted  in  an  admirable  manner  to  the  purposes 
of  the  Post  Office  Department  and  of  great  advantage  to  the  business  interests  of  the 
coun^  in  facilitating  mail  transmission. 

2.  Tiiey  believed  that  the  cost  of  pneumatic  service  could  be  reduced  somewliat, 
and  very  considerably  reduced  with  the  further  progress  of  improvement. 

3.  They  declared  that  ownership  by  the  Government  is  considered  desirable  when- 
ever the  systems  adopted  have  passed  the  experimental  stage. 

4.  As  regards  renewing  contracts  or  making  new  contracts,  they  suggested  that  an 
option  of  later  acquirement  be  included,  and  that  such  acquirement  be  by  appraisal 
by  experts  of  all  property  and  all  patent  rights  applicable  to  the  contract  or  at  a  stated 
figure. 

5.  They  advised  the  retention  of  all  previously  established  pneumatic-tube  service 
in  Boston,  New  York  (including  the  New  York  and  Brooklyn  fine),  and  Philadelphia, 
8.05  miles:  and  they  recommend  the  following  additional  mileage: 

MUes. 

New  York  City 18.00 

Chicaeo 8.78 

Philadelphia 6.19 

Boston 70 

St.  Louis 3.16 

Total 36.83 

This  making  a  total  of  both  old  and  new  service  of  about  44.88  miles. 

LAW  OP  APRIL  21,  1902. 

The  Post  Office  appropriation  bill  approved  April  21, 1902,  for  the  year  ended  June 
30, 1903,  contained  tne  following  provision: 

"For  the  transmission  of  mail  by  pneumatic  tubes  or  other  similar  devices,  $500,000, 
or  so  much  thereof  as  may  be  necessary;  and  the  Postmaster  General  is  hereby  author- 
ized to  enter  into  contracts  for  a  period  not  exceeding  four  years,  after  pubhc  adver- 
tisement once  a  week  for  a  period  of  six  consecutive  weeks  in  not  less  than  five  news- 
papers, one  of  which  shall  be  published  in  each  city  where  the  service  is  to  be  per- 
formed. That  the  contracts  for  this  service  shall  be  subject  to  the  provisions  of  the 
postal  laws  and  regulations  relating  to  the  letting  of  mail  contracts,  except  as  herein 
otherwise  providea,  and  that  no  advertisement  shall  issue  until  after  a  careful  investi- 
gation shall  have  been  made  as  to  the  needs  and  practicabifity  of  such  service  and  imtil 
a  &kvorable  report,  in  writing,  shall  have  been  submitted  to  the  Postmaster  General  by 
a  commission  of  not  less  than  three  expert  postal  officials,  to  be  named  by  him:  nor 
shall  such  advertisement  issue  imtil  in  the  judgment  of  the  Postmaster  General  the 
needs  of  the  Postal  Service  are  such  as  to  justify  the  expenditure  involved.  Adver- 
tisements shall  state  in  general  terms  only  the  requirements  of  the  service  and  in  form 
best  calculated  to  invite  competitive  blading. 

*'That  the  Postmaster  General  shall  have  the  right  to  reject  any  and  all  bids;  that 
no  contract  shall  be  awarded  except  to  the  lowest  responsible  bidder  tendering  full 
and  sufficient  guaranties,  to  the  satis&kction  of  the  Postmaster  General,  of  his  abiUty 
to  perform  satisfactory  service^  and  such  guaranties  shall  include  an  approved  bond 
in  double  the  amount  of  the  bid. 

''That  no  contract  shall  be  entered  into  in  any  city  for  the  character  of  mail  service 
herein  provided  which  will  create  an  aggregate  annual  rate  of  expenditure,  including 
necessary  power  and  labor  to  operate  the  tubes  and  all  other  expenses  of  such  service, 


Digitized  by  VjOOQ  IC 


36 


PNBUMATIC-TUBE   POSTAL  COMMISSION. 


in  excesB  of  4  per  cent  of  the  groes  postal  revenues  of  said  city  for  the  last  preceding 
fiscal  year. 

"That  no  contract  shall  be  made  in  any  city  providing  for  3  miles  or  more  of  double 
Unes  of  tube  which  shall  involve  an  expenoiture  in  excess  of  $17,000  per  mile  per 
annum,  and  said  compensation  shall  cover  power,  labor,  and  all  operating  expenses. 

'*That  the  Postmaster  General  shall  not,  prior  to  June  30, 1904,  enter  into  contracts 
nnder  the  provisions  of  this  act  involving  an  annual  expenditure  in  the  aggregate  in 
excess  of  $800,000;  and  thereafter  only  such  contracts  shall  be  made  as  may  m>m  time 
to  time  be  provided  for  in  the  annual  appropriation  act  for  the  Postal  Service;  and  all 
provisions  of  law  contrary  to  those  herein  contained  are  repealed.'' 

Under  this  act  contracts  were  made  for  service  covering  mileage  of  double  lines  of 
tubes  in  cities  as  follows: 

MOM. 

Boston 5. 44 

New  York 24.653 

Philadelphia 7.642 

Chicago 8.70 

8t.  Louis 3.16 

Total 49.595 

1908. 

During  this  fiscal  year  pneumatic-tube  eervice  was  resumed  in  Boston,  New  York, 
and  Philadelphia  (8.05  miles),  and  extended  so  that  on  June  30  1903,  there  was  an 
aggregate  in  the  three  cities  in  operation  of  12.495  miles. 

1904. 

Congress  in  the  Post  Office  appropriation  bill  approved  March  3, 1903,  for  the  fiscal 
year  ended  June  30, 1904,  appropriated  '*for  transmission  of  mail  by  pneumatic  tubes 
or  other  similar  devices,  $800,000." 

1905. 
RECOMMENDATIONS  OF  COMMmEE  OF  1005. 

Congress,  in  Post  Office  appropriation  bill  approved  April  23,  1904,  for  the  fiscal 
year  ended  June  30,  1905,  appropriated  "For  transmission  of  mail  by  pneumatic  tubes 
or  other  similar  devices,  $500,000,  from  which  sum  may  be  paid  amount  necessary 
to  fulfill  the  existing  contract  for  service  in  Boston." 

Under  date  of  October  4,  1905,  a  commission  of  three  expert  postal  officials^  ap- 
pointed by  Postmaster  GeneraPs  order  of  November  15,  1904,  to  carefully  investigate 
the  needs  and  advisability  of  extending  the  pneumatic-tube  service,  submitted  a 
report  with  the  following  recommendations  for  additional  mileage: 


City. 

In  opera- 
tion Oct. 
1, 1905. 

Addi- 
tional 
recom- 
mended. 

TotaL 

Baltimore,  Md 

Miks. 

Mik9. 
2.06 

3.0ft 

Boston,  Mass 

6.89 

6.80 

Brooklyn,  N.Y 

3.94 
8.814 
2.29 
2.28 
18.61 
6.242 
1.9 
1.25 
1.62 

3.94 

Chicago,  m 

8.88 

17.094 

Cincinnati,  Ohio 

2.29 

KAnsaa  City, Mo 

3.2a 

New  York,  NY 

6.853 
1.382 

2S.4IS 

Philadelphia,  Fa,. 

7.ea4 

PittaburRh.Pa .['". 

1.9 

St.Loul8,Mo 

2.09 

3.34 

San  Francl9C0,Cal 

1.62 

Total 

26.095 

49.006 

75.101 

1906. 


Congress,  in  Post  Office  appropriation  bill  approved  March  3,  1905,  for  the  fiscal 
vear  ended  Jime  30,  1006,  appropriated  **For  transmission  of  mail  by  pneumatie 
tubes  or  other  similar  devices,  1500,000/ ' 
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1907. 

Congress,  in  Post  Office  appropriAtion  bill  approved  June  26,  1906,  for  the  fiscal 
year  ended  June  30,  1907,  appropriated  ''For  tne  transmission  of  mail  by  pneumatic 
tubes  or  other  similar  devices,  $900,000,'*  and  provided  further,  as  follows:  "And  the 
Postmaster  General  is  hereby  authorized  to  enter  into  contracts  not  exceeding  in  the 
aggr^te  $1,250,000  under  the  provisions  of  law  for  a  period  not  exceeding  10  years: 
Provwed,  That  said  service  shall  not  be  extended  in  any  cities  other  than  Uiose  in 
which  the  service  is  now  under  contract  under  authority  of  Congress,  except  the 
Boroufjh  of  Brooklyn  of  the  city  of  New  York,  and  the  cities  of  Baltimore,  Md.,  Cin- 
cinnati, Ohio,  Kansas  City  Mo.,  Pittsburgh,  Pa.,  and  San  Francisco,  Cal.'' 

1908. 

Congress,  in  Post  Office  appropriation  bill  approved  March  2,  1907,  for  the  fiscal 
year  ended  June  30,  1908,  appropriated  "For  the  transmission  of  mail  by  pneumatic 
tubes  or  other  similar  devices,  $1,250,000,"  and  further  provided,  as  follows:  "And  the 
Postmaster  General  is  hereby  authorized  to  enter  into  contracts  not  exceeding  in  the 
aggregate  $1,388,759  under  the  provisions  of  the  law  for  a  period  not  exce^dng  10 
years:  Provided,  That  said  service  shall  not  be  extended  in  any  cities  other  than 
those  in  which  the  service  is  now  under  contract  under  the  autnority  of  Congress, 
except  the  Borough  of  Brooklyn  of  the  city  of  New  York,  and  the  cities  of  Baltimore. 
Md.,  Cincinnati,  Ohio.,  Kansas  City,  Mo.,  Pittsburgh,  Pa.,  and  San  Francisco,  Oil." 

Extensions  were  made  during  the  year,  as  follows: 

Miles. 

Brooklyn,  Aug.  14,  general  post  office  to  Station  L 1. 35 

New  York: 

July  15,  Station  0  to  Station  E .- 1.1704 

Sept.  21,  Station  E  to  Times  Square 1. 1739 

Oct.  3,  Times  Square  to  Station  G 1.1719 

Nov.  6,  Station  G  to  Station  N 1.4351 

Nov.  6,  Station  N  to  Station  W 9635 

Nov.  6,  Station  W  to  Station  J 2.6174 

Nov.  6,  Station  J  to  Station  L 9522 

Nov.  9,  general  post  office  to  Hudson  Terminal 4214 

Totals  for  1908:  Length,  42.5896  miles;  pay  per  annum,  $724,023;  rate  per  mile, 
$17,000. 

MILBAOB  CONTRACTED  FOR  AND  UNDER  OPERATION   NOVEMBER  10,   1008. 

The  appropriation  for  the  fiscalyear  1909  was  $1,000,000,  and  contracts  were  per- 
mitted for  a  total  of  $1,388,759.  Tlie  service  in  operation  November  10,  1908,  repre- 
sented an  approximate  annual  rate  of  $724,028.  The  service  contracted  for  repre- 
sented an  annuil  rate  of  about  $1,089,171.09.  The  details  are  shown  approximately 
in  tie  following  table: 


City. 

Contractor. 

Total  service  con- 
tracted for. 

Total  service  in  opera- 
tion Nov.  10, 1908. 

Yet  to 
be 

Length. 

Annual  pay. 

Length. 

Annual  pay. 

baOt 

Boston 

Boston  Pneumatic  Transit  Co. 
New  York  Pneumatic  Service 

Co. 
....do 

MOet. 
6.652 
27.31 

L35 
8.21 
17.563 

3.47 

1113,069.14 
464,270.00 

22,960.00 
139,570.00 
294,470.80 

64,821.15 

MUei. 
6.652 
19.3066 

1.35 

6.022 

7.41 

1.85 

$113,089.14 
328,195.20 

22,950.00 
102,374.00 
125,970.00 

31,450.00 

MUet. 

New  York 

Brooklvn 

iooM 

Philadelphia... 
Chicago 

St.  Louis 

Pneumatic  Transit  Co 

ChloBigo    Postal    Pneumatic 

TubeC/O. 
St.  Louis  Pneumatic  Tube  Co. 

2.188 

io.ia 

1.82 

Total 

64.555 

l,089,m.09 

42.5896 

724,028.34 

21.9654 

Although  Coneress  authorized  contracts  for  tube  service  in  Baltimore,  Md.,  Cin- 
cinnati, Ohio,  Kansas  City,  Mo.,  Pittsburgh,  Pa.,  and  San  Francisco,  Cal.,  no  pro- 
posals were  received  by  the  department  for  service  in  those  cities  in  response  to  the 
advertisement. 
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In  the  dty  of  Philadelphia,  although  the  mileage  contracted  for,  as  recognised  by 
orders  iesued  by  the  department,  was  7.35,  there  was  an  additional  extension  between 
Southwark  Station  and  Station  D,  0.8637  mile,  which,  with  the  line  between  the 
general  post  office  and  Southwark  Station  already  in  operation,  made  the  total  mileage 
contracted  for  8.2137.  In  addition  to  this  anotner  extension  was  recommended  by  a 
committee  of  three  postal  experts  in  July,  1908,  from  Station  O  via  Fairhill  Station 
to  North  Philadelphia  Postal  Station,  a  mstance  of  about  1.72  miles. 

In  the  city  of  Chicago  the  mileage  not  yet  built  (10.153)  included  the  line  out  ol 
use  between  the  general  post  office  and  Kinzie  Station  (1.77  miles). 

The  act  of  Ooneress  approved  May  27,  1908,  making  appropriations  for  the  service 
of  the  Post  Office  Department,  etc.,  provided  as  follows: 

"And  the  Postmaster  General  is  hereby  authorized  and  directed  to  investigate  and 
report  to  Congress  not  later  than  January  first,  nineteen  hundred  and  nine,  the  feasi- 
bility and  desirability  of  the  Government  purchasing  or  installing  the  ejquipment 
for  pneumatic-tube  service,  and  thereafter  operating  the  same  in  the  cities  where 
such  service  is  now  in  operation,  and  also  ascertain  and  report  the  approximate  cost 
of  purchase  and  likewise  of  installation  and  the  cost  of  maintenance  and  operation." 

Under  date  of  December  10,  1908,  a  commission  of  eight  postal  officials  appointed 
by  Postmaster  General's  order  of  June  19,  1908,  to  investigate  and  advise  the  Post- 
master General  as  to  the  feasibility  and  desirability  of  the  Government  purchasing 
or  installing  eauipment  for  pnetmiatic-tube  service,  and  thereafter  operatinjg;  the  same 
in  tibe  cities  wnere  such  service  was  then  in  operation,  and  also  to  ascertain  and  report 
the  approximate  cost  of  purchase,  and  likewise  of  installation,  and  the  cost  of  main- 
tenance and  operation,  submitted  its  report  with  the  following  conclusions: 

1.  The  pneumatic-tube  service  is  a  very  important  auxiliary  for  the  rapid  trane- 
portation  of  first-class  mail  in  the  most  important  cities  and  performs  a  function  not 
at  present  obtainable  by  other  means. 

2.  Its  constant  availability  makes  it  particularly  appropriate  for  special-delivery 
mail,  for  all  first-class  mail  of  local  origin  for  local  delivery,  for  supplementary  clos- 
ings of  first-class  mail  for  dispatch  by  train,  and  for  advance  dispatches  of  first-class 
mail  from  trains  for  city  deliverv. 

3.  When  established,  it  should  also  be  employed,  as  far  as  possible  and  econom- 
ically, for  the  transportation  of  other  mail. 

4.  Registered  mail  should  be  sent  by  tube  whenever  security  and  celerity  can  be 
combined  in  practice. 

5.  Mechanically  the  tube  service  appears  to  be  still  in  an  experimental  condition. 
alUiough  considerable  progress  has  been  made  toward  the  development  of  a  fixed 
standard  of  machinery. 

6.  With  the  above  reservation  the  regularity  and  efficiency  of  the  tube  service  is 
commendable. 

7.  As  the  present  contracts  call  for  the  installation  of  64}  miles  of  tube  lines  and 
as  only  42}  miles  are  at  present  in  operation,  the  tube  companies  should  be  required 
to  complete  their  contracts  without  undue  delay  in  order  that  the  effect  of  full  and 
complete  systems  toward  increasing  the  special-delivery  and  other  first-class  mail 
may  be  ascertained  by  the  department  from  actual  experience. 

8.  The  present  contracts  under  which  the  tube  companies  are  performing  mail 
service  will  not  expire  until  June  30,  1916,  almost  eight  years  hence.  During  that 
period  there  should  be  ample  opportunitv  for  the  companies  to  periect  the  systems 
and  for  the  Post  Office  Department  to  observe  the  effect  upon  the  Postal  Service. 
Further,  during  that  period  it  is  possible  that  other  methods  of  transportation  will 
be  developed  or  improved,  so  as  to  chanee  entirely  the  outlook  as  it  now  appears. 
Five  or  six  years  hence,  we  believe,  it  will  be  advisable  to  renew  the  consideration 
of  the  question  of  Government  ownership. 

9.  In  view  of  the  foregoing  we  consider  it  appropriate  to  advise  you  (the  Postmaster 
General)  that,  in  our  opinion,  it  is  not  feasible  and  desirable  at  the  present  time  for 
the  Crovemment  to  purchase,  to  install,  or  to  operate  the  pneumatic  tubes,  and  this 
is  our  unanimous  judgment. 

This  report  was  transmitted  by  the  Postmaster  General  to  Congress  on  December 
15,  1908,  and  was  printed  as  House  Document  No.  1220,  Sixtieth  Congress,  second 
session. 

1909. 

Congress,  in  the  post-office  appropriation  bill  approved  May  27,  1908,  for  the  fiscal 
year  ended  June  30,  1909,  provided  "for  the  transmission  of  mail  by  pneumatic 
tubes  or  other  similar  devices,  $1,000,000;  and  the  Postmaster  General  is  hereby 
authorized  to  enter  into  contracts  not  exceeding  in  the  agmgate  $1,388,759  under 
the  proviflioiis  of  the  law  for  a  period  not  exceeding  10  yean?' 
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1910. 


year 


mail  by 


Congress,  in  the  post-office  appropriation  bill  approved  March  1, 1909,  for  the  fiscal 
»r  ended  June  30,  1910,  provided  as  follows:  "For  the  transmission  of 
pneumatic  tubes  or  other  similar  devices,  $1,000,000.'' 

Pneumatic-tube  lines  accepted  during  fiscal  year  ended  June  SO,  1910. 


Koiite 
No 

City  and  staU. 

Length. 

Annual 

pay. 

504008 

BOSTON,  MASS. 

Addltfonal  length  on  Back  Bay  station  and  Station  A  circuits 

Miles. 
0.122 

S2, 074. 00 

NEW  YORK,  N.  Y. 

Additional  length,  Station  V,  new  site 

507011 

.1062 

.0009 
.1065 
.8883 

1,805.40 
15.30 

Headjustment  of  distance  between  Grand  C«ntiBl  and  Times  Square 
Stations  ..  .  

Station  H  embraced..-.- 

1,810.50 
15,101.10 

Station  0  to  Station  C .• 

PHILADELPHIA,  PA. 

Heading  Terminal  and  general  post  office 

1.1019 

18,732.30 

£10006 

.27a5 
1.799 

4,7:14.50 

Station  0  to  North  Philadelphia  vit  FairhiU... 

30  583.00 

CmCAOO,  ILL. 

Post  office  and  Chicago  &  Northwestern  Depot 

2.on5 

35,317.50 

1. 7958 

30.528.60 

G  rand  total 

5.0972 

86,654.40 

There  was  a  decrease  in  length  of  0.2243  mile,  occasioned  bv  the  readjustment  of 
distances  between  Station  G  and  Station  L,  via  Stations  N,  W,  and  J,  decreasing 
annual  pay  $3,813.10. 

The  report  of  Second  Assistant  Postmaster  General  for  that  year  states  that  the 
contract  for  service  on  route  507011,  New  York,  required  tfie  completion  of  the  entire 
mileage  advertised  by  October  31,  1909,  but  that  the  contracting  company  was  unable 
to  complete  the  entire  system  by  that  date,  the  uncompleted  portion  being  from 
Grand  Central  Postal  Station  by  way  of  Stations  Y,  K,  and  U,  to  Station  L,  and  ^e 
connection  of  Station  S  with  the  main  line  between  the  general  post  office  and  Station 
D,  and  that  suitable  arrangement  was  made  whereby  the  lines  could  be  completed 
at  a  later  date. 

At  New  York,  N.  Y.,  the  following  additional  changes  were  noted: 

Station  F  was  removed  to  its  new  site  November  1,  1908,  but  no  steps  were  taken 
by  the  company  to  connect  the  station  at  the  new  site  until  during  the  fiscal  year 
1910.  Station  W  was  removed  to  a  new  site  July  1,  1910,  decreasing  the  distance  on 
the  West  Side  (uptown  line)  0.2037  mile. 

At  Chicago,  IIL,  arrangements  were  made  to  connect  Station  U  of  the  Chicago  (111.) 
post  office  at  its  new  site  in  the  new  terminal  of  the  Chicago  &  North  Western  Kailway . 

1911. 

Congress,  in  the  Post  Office  appropriation  bill  approved  May  12, 1910,  for  the  fiscal 
year  ended  June  30, 1911,  provided  as  follows:  "For  the  transmission  of  mail  by  pneu- 
matic tubes  or  other  similar  devices,  $923,000.'' 

Pneumatic-tube  lines  accepted  during  fiscal  year  ended  June  SO,  1911. 


Route  Na 


City  and  State 


Length. 


507011. 


NKW  TOBK,  N.  T. 

Grand  Central  Post  Office  Station  to  Station  Y 

Station  Y  to  Station  K 

Station  K  to  Station  U 

Station  U  to  Station  L 

{Embracing  new  Stat  ion  F 

Embracing  new  Station  A 


Mae». 
1.3112 
1.1046 
.8287 
1.2402 
.2149 
.0237 


122,290.40 
18,77&20 
14,067.00 
21,185.40 
3,648.20 
402.90 


4.7290 


80,393.00 
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PneumatiC'tube  lines  accepted  during  fiscal  year  ended  June  30, 1911 — Continued. 


Route  No. 

City  and  State. 

Length. 

Annual 

510003 

PHILADELPHIA,  PA. 

Readjustment  of  distance  between  general  post  office  and 
Broad  Street  Staticn 

MOet. 
0.0067 

.0063 

$113.90 
10S.40 

Readjustment  of  distance  between  Broad  Street  Station 
and  Station  J,  via  Station  C 

Grand  total 

.0129 

210.30 

4. 7419 

80,61X30 

There  was  a  decrease  In  length  of  0.8343  mile  of  the  pneumatic-tube  service  in  New  York  City,  occa- 
sioned bv  changes  in  site  of  Stations  O  and  W,  change  in  tubes  at  Seventieth  Street  and  Broadway,  omis- 
sion of  old  Station  A,  and  readjustment  of  distances  on  East  Side,  including  omission  of  old  Station  F, 
decreasing  annual  pay  $14,183.10. 

The  report  of  Second  Assistant  Postmaster  General  for  the  year  1911  states  that  at 
New  York,  N.  Y.,  the  pneumatic-tube  lines  to  connect  the  Grand  Central  Postal 
Station  with  Station  L  by  way  of  Stations  Y,  K,  and  U  were  completed  and  placed 
in  oj)eration.  A  commission  appointed  by  the  Postmaster  General  recommended  that 
an  independent  line  of  tubes  oe  constructed  from  the  general  post  office  to  Stations 
S  and  V,  and  that  in  connection  therewith  the  contractor  be  required  to  connect 
Times  Square  Station  by  tubes  with  the  new  Pennsylvania  Terminal  Station.  The 
company  declined  to  connect  the  last-named  station  as  required,  and  inasmuch  as 
the  proposal  to  establish  the  independent  line  to  Stations  S  and  V  was  coupled  with. 
the  requirement  to  connect  the  new  Pennsylvania  Terminal  Station,  and  the  original 
requirement  to  connect  Station  S  with  the  tube  lines  in  operation  was  held  in  abey- 
ance in  the  meantime,  no  action  was  taken  by  the  company  to  connect  Station  S 
tmder  the  contract  requirements.  Station  F,  which  was  removed  to  its  present  site 
in  November,  1908,  was  connected  with  the  tube  lines,  and  the  operation  of  the  tubes 
to  that  point  was  commenced  January  9,  1911. 

At  Chicago,  111.,  Canal  Station  of  that  office,  located  in  the  nem:  Chicago  &  North 
Western  Depot,  has  been  connected  since  the  close  of  the  fiscal  year  1911  by  pneumatic 
tubes  by  an  extension  from  Station  U  in  the  Union  Depot,  a  distance  of  0.4024  mile. 

PROPOSED  30-INCH  PNEUMATIC  TUBES. 

The  act  of  Congress  approved  March  4, 1911,  entitled  "An  act  authorizing  the  Post- 
master General  to  advertise  for  the  construction  of  pneumatic  tubes  in  the  city  of  Cin- 
cinnati, State  of  Ohio,"  provided  as  follows: 

"That  the  Postmaster  General  is  hereby  authorized  to  advertise  for  the  construction 
of  double  lines  of  pneumatic  tubes,  thirty  inches  in  diameter  and  not  exceeding  one 
mile  in  length,  in  the  city  of  Cincinnati,  Ohio,  and  to  enter  into  contract  for  the  opera- 
tion of  the  same  for  the  transmission  of  the  mails,  at  a  rate  not  exceeding  seventeen 
thousand  dollars  per  mile  per  annum,  until  June  thirtieth,  nineteen  hundred  and 
thirteen:  Provided,  That  no  contract  shall  be  entered  into  until  the  proposed  lines  shall 
have  been  operated  for  mail  purposes  in  a  satisfactory  manner  for  six  months,  without 
cost  to  the  Government." 

Under  this  authority  an  advertisement  was  issued  inviting  proposals  for  the  con- 
struction of  a  double  une  of  pneumatic  tubes,  30  inches  in  alameter,  to  connect  the 
post  office  with  the  Central  Union  Station,  and  for  the  operation  of  the  same  until 
June  30,  1913,  under  the  terms  of  the  statute.  A  proposal  was  received  &om  the 
Universal  Pneumatic  Transmission  Co.,  of  Chicago,  ill.,  at  the  rate  of  $13,392.60  per 
annum  for  a  line  0.79  mile  in  length ,  being  at  the  maximum  rate  allowed  by  the  statute, 
which  was  accepted  by  the  department.  The  further  statement  is  made  that  the  com- 
pany had  taken  steps  to  secure  a  franchise  allowing  the  building  and  operation  of  the 
tubes. 

1919. 

Congress  in  the  Post  Office  appropriation  bill  approved  March  4, 1911,  for  the  fiscal 
year  ended  June  30, 1912,  provided  as  follows:  "For  the  transmission  of  mail  by  pneu« 
matic  tubes  or  other  similar  devices,  $966,800." 
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Rooto 
No. 


City  and  State. 


Laogth. 


Ammal 


M7011 


586004 


HEW  TOBK,  If .  T. 

EmbraoliiK  new  Station  J 

Extension  to  new  Station  I , 

cmcAOO.nx. 

Bxtanskn  to  Oanal  Station 

RaadJostoMnt  of  distance  betwem  Station  U  (Union  Depot)  'imd'  La 
SaUe  Street  Depot , 

Embracing  Twentieth  Street  Station  (old  Twenty-eeoond  Street  Sta- 
tion)  

Grand  total 


MUet. 

a  2174 

.8785 


13,005.80 
6,434.50 


.5059 


10,18a  80 


.4030 
.0049 
.0107 


6,  SSL  00 
83.80 
181.90 


.4186 


7,116.90 


L0145 


17,246.50 


There  was  a  decrease  in  length  on  route  No.  585004j^ioaffo,  111.,  oooasioned  by  the  omission  of  Wells 
Street  terminals,  in  the  old  Northwestern  Depot,  of  0.0227  mue,  decreasing  pay  8885.90  per  annum. 

The  report  of  Second  Aasifltant  Postmaster  General  for  1912  states  that  at  New  York, 
N.  Y.,  Station  8  remained  unconnected  with  the  tube  system.  Station  H  (Morning- 
side)  was  substituted  by  agreement  with  the  contractor  for  Station  I  at  the  old  site,  and 
was  therefore  covered  by  the  pneumatic-tube  contract,  and  that  it  was  found  desirable 
to  connect  Station  I  at  its  new  site  between  Stations  H  and  J  with  the  tube  lines. 
The  necessary  extension  and  connection  of  the  line  with  that  station  having  been  made, 
operation  of  the  tube  service  to  Station  I  at  its  new  site  commenced  June  27.  1912. 

At  St.  Louis,  Mo.,  the  tube  connection  of  the  post  oflSce  in  the  new  Federal  building 
with  the  tube  system  was  made  October  28, 1912. 

PNBUMATIO-TUBB  COMMISSION. 

The  act  of  Gongress  approved  August  24, 1912,  making  appropriations  for  the  service 
of  the  Poet  Office  Deparbnent  for  the  fiscal  year  ended  June  30,  1913,  contains  the 
following  provision: 

'*That  a  commission  consisting  of  two  members  of  the  Oommittee  on  Post  Offices 
and  Post  Roads,  United  States  Senate,  and  two  members  of  the  Oommittee  on  the 
Poet  Office  and  Post  Roads,  House  of  Representatives,  to  be  appointed  by  the  chair- 
man of  the  respective  committees,  and  tne  Second  Assistant  rostmaster  General,  is 
hereby  authorized  to  investigate  the  feasibility  and  desirability  of  the  €k>vemment 
purchasing  and  openrating  the  equipment  for  pneumatic-tube  service  in  the  cities  in 
which  such  service  is  now  installed,  together  with  rights  to  operate  and  extend  equip- 
ment in  such  cities  and  elsewhere,  and  to  ascertain  the  cost  at  which  such  purcnase 
may  be  made.  The  employment  of  expert  and  other  assistance  is  authorized,  and 
the  expense  of  such  and  of  the  inquiry  shall  be  paid  from  the  appropriation  for  service 
by  pneumatic  tubes,  and  said  commission  shall  make  a  report,  with  recommenda- 
tions, to  C!ongress  at  the  earliest  practicable  date." 

1918. 

Congress,  in  the  post  office  appropriation  bill,  approved  August  24,  1912,  for  the 
fiscal  yetjr  ended  June  30, 1913,  provided  as  follows:  ^'for  the  transmission  of  mail  by 
pneumatic-tube  or  other  similar  devices,  $987,400." 

Pneumatic-tube  line$  accepted  during  fi$oal  year  ended  June  30,  1913. 


RoatoNo. 

City  and  State. 

Length. 

Ammal 
PV. 

507011 

NSW  TORE,  N.  T. 

ReadJiMtmePt  Of  distanoe  in  Ceater  Street  aoooant  of  sab- 
way  oonstmot  too 

8f .  LOUIS,  M  o. 
Bmbraolng  new  general  poet  oflloe 

JtfUet. 
a  0121 

.0*15 

«ae5.70 

flMQB      ..^.„.. 

706.50 

There  wm  a  deereaee  in  tube  Unas  at  8t  Lools,  taofdent  to  omitting  Annex  Station  of  that  post  ofBoe  at 
the  tteie  the  new  post«Aoe  bnOdlng  was  oonneeted.  of  0.0688  mile.  The  increase  shown  abovf  b  tiif 
BetnsQltoftfaeehaBCK 
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The  report  of  Second  ABBiatant  Postmaster  General  for  the  fiscal  year  1913  stated 
that  at  New  York,  N.  Y.,  Station  S  remained  unconnected  with  tne  tube  system; 
that  arrangements  had  been  made  to  connect  the  new  post-office  building  with  the 
tube  BVBteni  by  a  line  of  tubes  extending  from  the  junction  of  Eighth  Avenue  and 
West  Thirty-finh  Street  along  Eighth  Avenue  to  the  new  post-office  building,  approxi- 
mately 0.43  mile;  also  to  disconnect  at  Times  Square  Station  the  present  8-inch 
double  tube  in  operation  between  the  Grand  Central  Station  and  Times  Square  Sta- 
tion, and  extend  said  line  along  West  Thirty-ninth  Street  to  Eighth  Avenue,  thence 
on  Eighth  Avenue  into  the  new  post-office  building,  approximately  0.4947  mile,  and 
the  elimination  of  that  portion  of  the  tube  lines  on  Seventh  Avenue  connecting  Station 
E  with  the  West  Side  trunk  line  of  tubes,  approximately  0.2794  mile. 

At  Chicago,  111.,  Einzie  Street  Station  had  been  omitted  from  the  tube  system, 
decreasing  distance  0.1731  mile,  and  a  connection  of  the  Chicago  Avenue  Station, 
located  at  210  West  Chicago  Avenue,  with  the  tube  svstem  of  route  535004  was  made 
August  1, 1913.  The  extension  of  the  tube  lines  to  Chicago  Avenue  Station  resulted 
in  an  increase  of  0.6057  mile. 

PBOPOSED  80-INOH  PNBUMATIO  TUBES. 

The  acceptance  of  the  proposal  of  the  Universal  Pneumatic  Transmission  Co.  for  the 
construction  and  operation  of  a  30-inch  pneumatic  tube  at  Cincinnati,  Ohio,  contem- 
plated the  commencement  of  the  six  months'  experimental  service  on  December  2, 
1911.  As  the  company  was  not  in  a  position  to  begin  the  performance  of  the  service 
on  that  date,  an  extension  of  time  was  granted  to  April  13,  1912,  and  later  a  further 
extension  was  granted  to  September  15, 1912.  The  compan^r  was  unable  to  begin  the 
service  on  the  latter  date  and  requested  a  still  further  extension  to  April  1, 1913.  For 
the  reason  that  the  company  would  not  have  been  able  to  construct  the  tube  and 
perform  the  six  months'  experimental  service  before  June  30, 1913,  when  the  authority 
granted  by  the  statute  expired,  the  extension  to  April  1,  1913,  was  not  granted,  and 
as  no  assurance  was  received  from  the  company  that  it  would  be  prepared  to  proceed 
further  with  t^e  construction  of  the  tubes,  no  extension  of  the  authority  grantea  by  the 
statute  was  requested. 

PNEUICATIO-TXTBB  OOMMIBSION. 

Tbe  act  of  Congress  approved  March  4,  1913,  making  appropriations  for  the  service 
of  the  Post  Office  Depi^tment  for  the  fiscal  year  ended  June  30,  1914,  contains  the 
following  provision: 

'  'That  tne  personnel  of  the  membership  of  the  committees  and  commiaaions  created 
and  provided  for  in  sections  one  and  eight  of  the  act  entitled  'An  act  making  appro- 
priations for  the  service  of  the  Post  Office  Department  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  thirteen,  and  for  other  purposes,'  approved  August 
twenty-fourth,  nineteen  hundred  and  twelve,  shall  contmue  with  the  same  authori- 
ties, powers,  and  provisions  for  expenses  imtil  final  report  is  made  to  Congress,  which 
shall  De  made  on  or  before  March  fourth,  nineteen  hundred  and  fourteen.^' 


1914. 

Oongress,  in  the  Post  Office  appropriation  bill  approved  March  4, 1913,  for  the  fiscal 
year  ended  June  30, 1914,  provided  as  follows:  ''for  the  transmission  of  mail  by  pneu- 
matic tubes  or  other  similar  devices,  $962,200." 

At  New  York,  N.  Y.,  the  new  post-office  buildins  was  connected  with  the  west  side 
tube  lines.  By  this  extension  the  new  poet  office  oecame  one  of  the  principal  points 
on  the  system. 

The  act  of  Congress  approved  March  9, 1914,  making  appropriations  for  Uie  service 
of  the  Post  Office  Department  for  the  fiscal  year  ending  June  30,  1915,  extended  the 
time  in  which  the  conmiission  is  required  to  make  a  report  to  December  1, 1914. 

Pneumatic-tube  lines  accepted  up  to  June  SO^  1914,  during  the  fiscal  year  of  1914* 


Route  No. 

City  and  State. 

Length. 

pay. 

507011 

WEW  TOBK.N.T. 

Kmbrartog  nvw  general  post  office ••••••••• 

MiUt, 
a  9180 

.6057 

fis.eo&oo 

CHICAGO,  ILL. 

Bmbiaciog  Chicago  Avenue  Station  in  place  of  Kinife  Sta- 
tion. 

10,29190 

With  the  connection  of  Chioaso  Avenoe  Station,  tube  lines  from  Kinzie  Station  to  faitenoction  of  Wellt 
and  North  Watar  Streets  were  dboonnected,  omitting  0.1731  mUe  in  length  of  double  lines  of  pneumatio 
tohet,  decreashig  pay  at  the  rate  of  $2,943.70  per  annum. 
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APPENDIX  B. 

Akerioan  Pneumatio  Servigb  Co., 
161  Devonshire  Street,  Boston,  May  £7,  1914- 
Hon.  Hoke  Smith, 

Chairman,  Pneumatic  Tube  Postal  Commission, 

United  States  Senate,  Washington,  D,  C. 
Sir:  At  our  conference  in  Washington  on  May  22  you  requested  us  to  submit,  on 
behalf  of  the  owners,  prices  at  which  they  will  sell  and  convey  to  the  United  States 
the  pneumatic  mail  tube  systems  in  New  York,  Brooklyn,  Boston,  Chicago,  and  St. 
Louis. 

We  understand  you  desire  these  prices  to  be  submitted  in  accordance  with  the 
following  propositions: 

1.  A  total  price  for  all  the  systems  located  in  the  cities  above  named. 

2.  A  total  price  for  all  the  systems  with  the  exception  of  the  Chicago  system. 
3.^  A  separate  price  for  each  system. 

Since  your  engineer's  and  auditor's  reports  were  submitted,  extensions  and  addi- 
tions have  been  made  to  the  systems  in  New  York  and  Chicago,  a  statement  of  which 
is  given  in  this  letter. 

The  price  for  proposition  No.  1  is  16,300,000.  To  this  is  to  be  added  expenditures, 
since  your  engmeer's  and  auditor's  reports,  amounting  to  $142,102.14,  making  a 
giand  total  of  $6,442,102.14. 

The  price  for  proposition  No.  2  is  $5,659,794.06. 

The  prices  for  proposition  No.  3  for  tne  different  systems  separately  at  the  time  of 
your  engineer's  and  auditor's  reports  are  as  follows: 

New  York  and  Brooklyn $4, 950, 000. 00 

Chicago : 750,000.00 

Boston 450,000.00 

St  Louis 150,000.00 

6,300,000.00 

The  prices  for  each  system,  including  the  additional  expenditures  for  extensions 
and  improvements  since  your  engineer's  and  auditor's  reports,  are: 

New  York  and  Brooklyn $5, 059, 794. 06 

Chicago 782,308.08 

Boston 450,000.00 

St.  Louis 150,000.00 

6, 442, 102. 14 

The  statement  of  expenditures  for  extensions  and  improvements  since  your  engi- 
neer's and  auditor's  reports  is  made  up  as  follows: 

Additions  to  plant  accounts: 
Chicago — 

Cost  of  Kinzie  extension $29,  778. 23 

Cost  of  refrigerating  plant 2, 529. 85 

$32,308.08 

New  York- 
Station  J 13,222.08 

Station  1 19,989.78 

Pennsylvania  terminal  extension 64, 582. 20 

Refrigerating  plants 12,000.00 

109,794.06 

142, 102. 14 
TouxB^  respectfully, 

Wm.  H.  Ames,  PresidenL 
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APPENDIX  O. 

Pneumatic  Transit  Co., 
Third  and  Chestnut  StreeU,  Philadelphia,  Pa,,  May  5, 19U. 
Hon.  Hokb  Smith, 

Chavrman  Joint  Congressional  Pneumatic  Tube  Commission, 

Washington,  D,  C. 

Dbar  Sir:  We  do  not  see  our  wa)r  to  revise  the  tender  submitted  June  16,  1913, 
for  a  oash  purchase  of  the  Philadelphia  system  by  the  Post  Office  Department.  That 
tender  therefore  remains,  but  we  nave  decided  to  outline  more  in  detail  a  plan  of 
amortized  contracts  which,  if  acceptable  to  your  commission,  Congress,  and  the 
Crovemment,  will,  we  believe,  solve  the  problem  in  an  equitable  manner,  satisfac- 
tory in  its  immediate  and  ultimate  workings  to  the  interest  of  all  concerned. 

To  avoid  misunderstanding  in  the  use  of  terms  permit  us  to  say  that  by  amortiza- 
tion is  meant  that  for  the  return  of  the  capital  invested  a  sinking  fund  is  to  be  created 
which,  in  this  instance,  will  be  obtained  by  adding  such  a  sum  to  the  annual  rental 
paid  by  the  Government  as  will  within  a  certain  number  of  years  by  compounding 
interest  amount  to  an  equivalent  of  the  company's  capital  securities  outstanding, 
$1J00,000. 

To  put  the  case  more  concretely:  The  Government  has  never  paid  this  company 
less  th&n  $17,000  per  mile  in  annual  rental  for  a  double  line  of  postal  tubes,  recogniz- 
ing as  the  result  of  careful  investigation  that  no  company  can  a!nord  to  carry  the  mail 
and  use  its  system  exclusively  for  that  purpose  at  a  lower  figure  if  any  return  is  to 
be  made  upon  the  capital  invested  in  the  enterprise.  To  show  precisely  the  finandid 
results  we  take  from  the  latest  audit  of  this  companv's  books,  that  made  by  the  char- 
tered accountants,  Messrs.  Lvbrand,  Ross  Bros.  &  Montgomery,  for  the  year  ending 
December  31,  1913,  which  shows  the  total  income  of  the  company  (9.9999  miles  at 
$17,000  per  mile),  $169,998.30. 

OBLIOATIONS. 

Preferred  stock— $1,000,000,  6  per  cent  (balance  to  be  issued,  $3,100). 

Issued $996,900.00 

Common  stock,  all  issued 500,000.00 

Furst  mortgage  5  per  cent  bonds  outstanding 200, 000. 00 

Profits  from  operation  for  the  year 76, 958. 74 

Leas  interest  on  bonded  indebtedness 10, 000. 00 

Net  profit 66,958.74 

Dividend  on  preferred  stock 59, 814. 00 

Balance  applicable  to  surplus  for  dividend  on  common  stock 7, 144. 74 

This  is  the  actual  surplus  available  only  with  the  most  careful  management,  carried 
to  such  economical  lengths  that  even  ihe  president  and  secretary  serve  without  salary, 
and  answers  a  question  recently  asked  by  one  member  of  your  commission,  viz.  if 
out  of  the  present  Government  rental  it  would  be  possible  for  the  company  to  lay 
aside  a  sufficient  annuity  to  retire  the  capital  in  25  years.  It  is  manifestly  impossible, 
ioT  the  common-stock  holders  are  certainly  entitled  to  this  surplus  of  $7,000  or  any 
more  up  to  6  per  cent  at  least,  inasmuch  as  thev  have  never  received  a  penny  of 
dividend,  thou^  the  company  has  been  doing  Susiness  and  carrying  maus  to  the 
satisfaction  of  the  Government  for  more  than  20  years,  since  February,  1893. 

The  standard  annuity  tables  show — 

$1  invested  at  4  per  cent,  25  payments,  24  years*  interest $41.  65 

The  annuity  invested  at  4  per  cent  to  amortize  $1,700,000,  the  capitaliza- 
tion of  the  Pneumatic  Transit  Co.,  would  be  $1,700,000  divided  by  $41.65 .  40, 816. 32 

Total  mileage  of  Philadelphia  system,  10  miles,  anntdty  per  mile  to  be 

invested 4,08L63 

Present  rental  per  mile  per  annum 17,000.00 

Necessary  rental  to  amortize  $1,700,000  in  25  annual  payments,  24 
years' mterest 21,08L6S 

His  sum  is  based  upon  a  4  per  cent  investment  of  the  winking  fund  because  in 
^e  judgment  of  conservative  mianciers  4  per  cent  is  a  safe  basis  of  calculation;  a 
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certain  element  of  risk  attends  a  higher  rate  of  interest,  while  anything  lower  is  quite 
unnecessary  from  the  standpoint  of  safety.  In  explaining  the  difference  between 
the  figures  quoted  here  and  those  employed ,  $20,897.40,  m  our  letter  touching  on 
this  point  sent  last  simimer  (Jime  16,  1913),  it  is  only  necessary  to  set  out  that  the 
company  is  calculating  upon  receiving  its  payments  as  now— ^lot  in  annual  install- 
ments, but  every  month. 

Our  company  will  a^pree  to  annul  the  present  10-year  contract  expiring  July  1, 
1916,  and  substitute  in  its  place  one  drawn  on  the  lines  indicated  above,  agreeing  to 
carry  on  the  service  the  same  as  at  present  and  maintAJn  the  re<iuired  standard  of 
efficiency,  giving  the  Government  an  assignment  of  all  inventions  and  improve- 
ments in  the  Philadelphia-Camden  district,  and  finally  turn  over  the  system  at  the 
end  of  the  contract  pmod  to  the  Post  OflSce  Department  in  fiistrclass  condition, 
free  and  clear  of  all  indebtedness. 

The  company  will  agree  also  upon  the  execution  of  such  a  contract  as  indicated, 
to  int>vide  the  neceseary  capital  to  build  all  extensions  either  in  the  form  of  pneu- 
matic tubes  or  electrical  tunnels  on  this  amortized  plan,  or  simply  act  as  Uie  Gov- 
ernment's constructing  agent  in  this  work  at  the  ordinary  contractor's  profit  of  not 
less  than  10  per  cent  nor  more  than  15  i>et  cent  on  actual  cost,  guaranteeing  in  every 
instance  successful  operation  and  asHumiiig  full  responsibility  for  the  entire  construc- 
tion. The  Government  would  be  thus  entirely  iree  to  extend  the  service  either  as 
its  own,  providing  the  capital,  or  authorize  us  to  do  so  and  rent  it  from  us  as  outidned. 
The  temtory  controlled  by  this  company,  as  you  are  aware,  includes  the  city  of 
Philadelphia  and  within  a  radius  of  20  miles  of  the  city  of  Camden,  N.  J. 

To  sum  up,  the  €k>vemment  would  merely  extend  the  company's  present  contract 
from  10  to  25  years  and  increase  the  annual  rental  by  $3,897  per  mile,  which  is,  we  have 
been  told,  only  $897  more  than  the  commission  which  originally  investigated  the 
pneumatic  tube  were  in  fevor  of  paying  the  company— that  is  $20,000  per  mile— « 
sum  that  would  have  permitted  the  payment  of  something  to  the  common-stock 
holders  who  have  been  patiently  waiting  for  it  these  20  years.  The  whole  increased 
annua]  expense  to  the  Government  for  the  system  by  which  it  will  ultimately  become 
owner  according  to  the  proposed  plan,  will  amount  for  the  city  of  Philadelphia  to  less 
than  $40,000;  that  is  to  say,  by  increasing  this  company's  present  rental  $38,970  per 
year  the  Government  will  acquire  the  plant  without  disturbing  existing  arrangements 
or  changing  the  present  order  of  things. 

This  proposition  meets  a  situation  t£at  has  been  precipitated  by  the  actualities  and 
further  possibilities  of  war.  It  involves  no  large  cash  outlay,  nor  does  it  impose  any 
serious  additional  burden  upon  the  Government.  It  improves  without  disturbing 
existing  conditions,  renders  nirth^r  progress  possible  by  additional  extensions,  and 
is  at  once  in  keeping  with  the  whole  trend  of  modem  methods,  providing,  in  an 
equitable  scientific  manner,  for  the  acquisition  of  an  important  system  of  transpor- 
tation which  has  through  more  than  20  years'  actual  service  demonstrated  the 
indispensible  chatacter  to  the  Ch>vemment. 

Respectfully  submitted. 

Pneumatic  TiiANsrr  Co., 
By  C.  T.  Harrop,  Secretary, 

Pkbumatic  Transif  Co., 
Third  and  ChegtmU  Streets,  Philadelphia,  Pa,,  June  16,  191S, 
Hon.  HoKB  Smith, 

Chairman  Congresiional  Committee  In  re  Pneumatic  Tubes, 

Washington,  D,  C. 

Dear  Sir:  Your  commission  foi  several  months  has  had  before  it  the  investigation  of 
mail  transportation  by  pneumatic  tubes  and  other  devices  and  the  question  of  acquir- 
ing by  the  Government  the  various  posta]  tube  plants  now  in  operation.  Much  testi- 
mony has  been  taken,  but  no  complete,  comprehensive  appraisal  in  any  city  has  been 
made  heretofore,  so  far  as  we  are  aware,  either  by  the  Government,  by  this,  or  any  other 
company. 

An  auditing  of  the  books  of  the  various  companies  by  the  American  Audit  Co.,  last 
winter,  was  followed  with  a  physical  valuation  by  the  Government  engineers,  but,  of 
course,  no  corporation,  judicial  or  rate-fixing  body,  here  or  abroad,  would  consider  a 
physicid  valuation  more  than  a  partial  enumeration  of  assets,  nor  do  we  believe  that 
yom  commission,  the  representatives  of  an  enlightened  Government,  would  take  any 
other  view  of  such  proceeding. 

That  the  whole  matter  might  be  presented  in  a  scientific  manner  that  is  in  keep- 
ing with  recognized  modem  business  methods,  as  now  in  vQgue  witb.  the  public  utili- 
ties commissions  of  New  York,  Wisconsin,  Massachusetts,  and  other  States  having 
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each  (wmnizations,  this  company  invited  two  firms,  the  American  Appiaiaal  Go.  of 
Wiflconmn  and  MesBre.  Van  fielder,  Enoeppel  d  Young,  of  New  York,  repreeentinff 
established  authority  in  the  matter  of  corporation  apprusals  to  pass  upon  the  value  of 
ourproperties. 

The  findings  of  the  latter  firm,  as  will  be  seen,  comprises  a  complete  valuation  of 
the  entire  assets,  including  the  physical  valuation  certified  to  by  the  American  Ap- 
praisal Co.  We  trust  you  will  nnd  these  reports  to  be  as  clear  in  statement  as  they 
are  intended  to  be  comprehensive  in  scope  and  sound  in  the  methods  employed  in 
arriving  at  conclusions,  whidi  are,  in  theur  finality,  that  the  value  of  our  property  is 
$1^03,978.30. 

These  figures,  you  will  observe,  are  about  $300,000  lower  than  we  worked  out  in  a 
detailed  statement  submitted  to  your  commission  sometime  ago.  We  are  quite  pre- 
pared to  defend  the  figures  that  we  then  set  forth,  but  we  think  it  only  fair  that  you 
should  have  before  you  the  views  of  the  lugencies  whose  regular  profession  is  to  ascer- 
tain values,  regardless  of  either  party  in  the  negotiations,  accorcung  to  the  most  mod- 
em advanced  system  of  computmg  the  financial  worth  of  corporations. 

We  submit,  therefore,  their  reports  with  this  observation,  that  we  do  not  think 
these  public  appraisers  have  taken  in  or  given  due  consideration  to  all  the  values  that 
enter  into  the  property.  This  we  think  can  be  easily  shown.  They  apparently 
have  leaned  throughout  their  reasoning  to  the  ultra  ccmservative  side,  as  may  be 
quickly  verified  by  any  other  accredited  appraisal  firm  or  firms  of  corresponding  rank. 

But  the  time  has  come,  we  think^  to  submit  our  own  conclusions  of  the  matter  and 
we  do  so  in  the  form  of  an  alternative  offer  to  the  Post  Office  Department,  either  in 
the  nature  of  an  outright  sale,  or.  if  your  commission  prefers  it  so,  on  the  basis  of  a 
long-term  lease,  including  in  sucn  lease  that  at  its  expiration  the  title  of  the  tube 
property  shall  be  vested  in  the  United  States  Qovemment.  Expressed  more  in  detail, 
the  proposition  may  be  thus  summarized: 

(1)  In  consideration  of  $2^000,000— which  is  less  than  a  dozen  years  of  the  present 
annual  rental  ($170,000)  paid  in  advance— the  company  will  sell  to  the  Post  Office 
Department  the  10  miles  of  double  mail-tube  lines  (20  miles  lineal  measurement), 
together  with  all  machinery,  terminals,  material  on  hand,  shop  equipment;  also 
rights  to  use  all  patents  owned  or  acquired  hereafter,  franchises  and  all  property  used 
and  incidental  to  the  transportation  of  the  mails  by  means  of  pneumatic  tubes, 
together  with  the  electrical  tunnel  rights,  or  those  ci  other  similar  devices,  in  the 
Philadelphia-Camden  district;  or 

(2)  It  will  lease  its  existing  tube  lines,  terminalB,  machinery,  etc.,  to  the  United 
States  Post  Office  Department,  on  terms  similar  to  the  existmg  contracts  of  lease 
governing  the  operation  of  pneumatic  tubes,  for  a  period  of  25  years  from  Uie  date  of 
execution,  in  consideration  of  the  annual  payment  of  $20,897  per  mile,  instead  of  as 
now  $17,000  per  mile,  and  at  the  expiration  of  such  lease,  the  pneumatic  tube  system 
shall  become  the  property  of  the  United  States  Post  Office  Department^  free  and  clear 
of  any  and  all  liens  or  encumbrances  of  every  kind,  nature,  ana  description  and  turned 
over  m  first-class  condition. 

(3)  Should  the  Crovemment  prefer  and  accept  the  second  proposition,  this  com- 
pany will  agree  to  build  and  construct  for  the  Post  Office  Department  in  the  Phila- 
delphia-Camden district,  in  all  future  pneumatic  tube  extensions,  and  any  and  M 
electrical  imdergrotuid  tunnels,  or  any  other  systems  of  mail  transportation  that  is 
now  or  may  hereafter  be  acquired  or  controlled  by  the  company,  which  the  (Govern- 
ment may  require  and  designate,  at  actual  cost  plus  the  ordinary  contractor's  profit 
of  not  less  than  10  per  cent  nor  more  than  15  per  cent,  and  guarantee  in  every  instance 
the  successful  operation  of  the  systems  of  transportation  so  constructed. 

All  of  which  IS  respectfully  submitted. 

Phbumatxc  Transtt  Co., 
By  Chas.  T.  Harbop, 

Secretary, 


Tbb  American  Appraisal  Co., 
New  York,  N.  F.,  May  16, 191S. 
The  Pneumatic  Transit  Co., 

Philadelphia,  Pa. 

Gentlemen:  In  compliance  with  your  instructions  we  have  made  an  appraisal  of 
your  physical  property. 

This  appraisal  covers  power-^nerating  plants,  receiving  and  transmitting  stations, 
underground  tubes,  electric  wiring,  and  everything  pertaining  to  the  actual  cost  of 
the  installation  of  the  pneumatic  mail  tube  system. 
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The  figures  we  liave  arrived  at  include  contractors'  profit,  encineefe'  fee,  plans, 
superintoidence,  and  inspection  during  construction,  and  are  as  follows: 

Replacement  value,  new $826,611 

Sound  or  depreciated  value,  after  making  due  allowance  for  wear  and  tear, 
based  on  age  and  present  condition 781,694 

We  consider  the  above  valuation  to  be  conservative,  and  believe  they  represent 
the  isAi  value  of  this  property  at  the  present  time. 

Attached  hereto  you  will  find  a  summary  showing  both  replacement  value  and 
sound  value  of  the  various  stations,  including  also  such  items  as  supplies,  extra  car- 
riers, and  machine-shop  equipment. 
Yours,  very  truly, 

Thb  Ambrican  Appraisal  Co., 
ByW.  C.  Frobmkb,  Manager. 
H.  £.  Hawkbs,  Appraiser. 

ThePneumaUe  TrantU  Cfo.,  Philadelphia,  Pa,— Summary  of  iiations,  lines,  supplies,  etc 


otoSd. 


9.W09  mfles  of  lines,  including  carriers 

North  Philadelphia  SUUoQ 

PhikMleiphia  Boone  Btatioii 

rairhlU  Station 

Station  J 

StationO 

Philadelphia  A  Readfaif  Station 

Oential  post  office 

Stations 

.Soathwaik 

StatknD 

Broad  Street  Statioo 

StatiooC 

Ma44!tn^  ihop 

SuppUes,  extra  carriers,  etc 

Total 


1580. 860 
9,780 

4,2ao 

14,687 
98,063 
17,000 

8,901 
47,428 
34,688 
17,018 
16,900 
17,937 
16,806 

8,862 
18.886 


1675,120 
8,190 
8,876 
12,806 
22,467 
14,960 
8,687 
41,686 
20,726 
14,662 
18,602 
16,861 
18,225 
2,862 
18,886 


0,611 


781,604 


Thb  Ambrican  Appraisal  Co., 
W.  C.  Frobmkb,  Manaper, 
H.  £.  Hawkbs,  Appraiser, 


Van  Gbldbb,  Enobppbl  d  Youno, 

Enoinbbrs  and  Aooountants, 
65  Liberty  Street,  New  York,  May  t8, 191S. 
Pnbumatio  Transit  Co.. 

Philadelphia,  Pa. 
Gbntlbmbn:  In  accordance  with  your  request,  we  have  prepared  and  are  sub- 
mitting herewith  a  statement  of  your  fixed  assets  as  of  January  3,  1913,  as  follows: 

Plant  and  equipment.  Schedule  A 1731,694.00 

Patent  rights,  Schedule  B 300,000.00 

Organization,  Schedule  C 172, 487. 00 

Gcang  value.  Schedule  D 299,797.30 

Contracts 160,000.00 

Total 1,703,978.30 

The  valuation  of  your  plant  and  equipment  an  herein  shown  was  made  by  the 
American  Appraisal  Co.,  copy  of  whose  report  forms  Schedule  A  hereof. 

The  patent  ri^ts  consist  of  the  Philadelphia  rights  in  all  patents  and  inventions 
owned  or  obtained  by  the  Batcheller  Pneumatic  Tube  Co.  during  the  entire  period 
of  its  existence.  These  ri^ts  were  purchased  on  December  15,  1892,  the  considera- 
tion being  $200,000  of  your  company's  common  stock.  As  this  contract  had  been 
mislaid  at  the  time  of  our  examination,  we  wore  furnished  with  a  certificate  from  the 
directors  of  the  Batcheller  Pneumatic  Tube  Co.,  setting  forth  the  contents  thereof. 
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Also  included  in  the  item  of  patent  rights  are  the  Philadelphia  rig^tB  in  what  Is 
known  as  the  Electric  Dispatch  System,  which  your  company  acquired  <m  January 
3,  1913,  for  $100,000  of  its  preferred  stock. 

The  amount  included  for  organization  represents  the  overhead  on  construction, 
which  is  based  on  reasonable  percentages  of  the  reproductive  cost  of  the  plant  as 
at  the  time  of  construction.  Tke  actual  amounts  expended  by  your  company  were 
so  far  in  excess  of  the  amounts  usually  allowed  that  we  have  not  attempted  to  use 
them  in  determining  what  should  constitute  a  fair  charge  for  the  same. 

The  going  value  of  your  buMness  comprises  the  cost  of  developing  the  same  from 
the  commencement  m  operation  to  the  present  time.  Your  company  has  not  yet 
reached  the  state  of  a  true  going  concern,  due  to  the  fact  that  the  rate  obtained  for 
its  services  has  not  been  sulScient  to  enable  it  to  cover  normal  operating  expenses. 
The  annual  deficit  arising  from  this  condition  is,  therefore,  considered  as  a  proper 
charge  to  your  goine  value,  as  bein^  so  much  additional  money  put  into  development. 

We  are  advised  that  a  contract  is  pending  covering  the  use  of  a  device  called  the 
''time  lock,"  for  which  an  application  for  patent  was  made  on  November  1, 1911,  by 
Robert  Ball  ((serial  number  of  which  is  658081).  Undw  the  terms  of  this  contract  your 
company  obtains  the  use  of  this  device  on  the  payment  ci  a  royalty  of  one-half  of  the 
saving  in  the  electric  power  consumed,  which  royalty  is  approximately  $12,600  per 
annum.  A  release  from  such  royalties  may  be  secured  by  the  payment  of  a  lump 
sum  of  $150,000,  thereby  securing  a  complete  title  to  the  license  to  use  this  device 
in  the  city  of  Philadelphia  and  within  a  radius  of  20  miles  of  Camden,  N.  J.,  and 
on  this  basis  your  company  values  the  same  at  $150,000. 
Yours,  very  trufy, 

YAif  Gbldbb,  Enobppbl  d  YOUNO. 

P.  W.  WiTHBBBLLj 

Ineer  %n  eJuarffe, 


Tbm  Ambbioan  Appbaisal  Co., 
New  York,  N,  F.,  May  16, 191S. 
Pneumatic  Transit  Co.,  Philadelphia,  Pa. 

Gbntlemen:  In  compliance  with  your  instructions,  we  have  made  an  appraisal  of 
your  physical  property. 

This  appraioJ  covers  power-|;eneratine  plants,  receiving  and  transmitting  stations, 
undeiground  tubes,  electric  wiring,  and  everytning  pertaining  to  the  actual  cost  of 
the  installation  of  the  pneumatic  mail  tube  system. 

The  figures  we  have  arrived  at  indude  contractors'  profit,  engineers'  fees,  plans, 
superintendence  and  inspection  during  construction,  and  are  as  follows: 

Replacement  value,  new $826, 611 

Sound  or  depreciated  value,  after  making  due  allowance  for  wear  and  tear, 

based  on  age  and  present  condition 781, 694 

We  consider  the  above  valuation  to  be  conservative  and  believe  they  represent  the 
&ir  value  of  this  property  at  the  present  time. 

Attached  hereto  you  will  find  a  summary  showing  both  replacement  value  and 
sound  value  of  the  various  stations,  including  also  such  items  as  supplies,  extra  carriers 
and  machine-shop  equipment. 
Yours,  very  truly, 

Thb  Ambbican  Appraisal  Co. 
By  W.  0.  Pbobmke, 

Manager. 
By  H.  E.  Hawkbs, 

AppraUer, 
(SdieduleA.) 
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ThePneumatie  Tramit  Co,,  Philadelphia^  Pa.—Summary  of$taticm$,  lirus,  iuppUei,  etc. 


Dnmci- 


9lMW  miles  of  UiMS,  taicliidliig  oarrton . 

North  PhiladdphteSUtion 

Philadelphia  BouTM  BUtkm 

Fairhill  Station 

Station  J , 

Station  C^ 

Philadelphia  and  Reading  Station 

Central  post  oflloa 

Station  B« 

Southwark , 

Station  D 

Broad  Street  Station 

Station  C. 


SappUee, 


shop.. 
,  extra 


carriers,  etc. 


T^tal. 


•| 


9,780 

4,230 
14,687 
96,063 
17,000 

8,901 
47,428 
34,688 
17,013 
15,960 
17,987 
15,806 

3,863 
18,385 


(6,6U 


8675,120 
8,199 
8,876 
12,806 
23,457 
14,960 
8,687 
41,686 
20,726 
14,653 
13,692 
15,861 
13,225 
2,862 
18,385 


781,0 


(Schedule  A.) 

A  Error;  should  be  Station  0.\ 
V  Error;  should  be  Station  8.  / 


The  American  Appraisal  Go. 
W.  C.  Froemkb, 

Manager. 
H.  £.  Hawkes, 

Appraiser. 


PATENT  RIGHTS. 


The  following  patents  have  been  obtained  by  the  Batcheller  Pneumatic  Tube  Co., 
and  your  company  is  entitled,  under  the  terms  of  the  agreement  executed  December 
15, 1892,  to  use  the  same  in  Philadelphia  and  within  a  radius  of  20  miles  of  Camden, 


No. 


Date  of  issue. 


Inventor. 


No. 


Date  of  issue. 


Inventor. 


567/167. 
568,291. 
585,406. 
585,647. 
500,181. 
505,754. 
506,755. 
506,756. 
602,422. 
623,968. 
633,960. 
623,970. 
623,971. 
623,972. 
623,973. 
667,078. 
657,079. 
666,175. 
700,607. 
706,291. 
707,071. 
721,476. 
722,667. 
746,266. 
746,267. 
749,152. 
627,161. 
685,434. 
654,690. 
i,747. 


688,140. 
688,141. 


Sept.  1,1896 
Sept.  22, 1896 
June  29, 1897 
July  6,1897 
Sept.  14,1897 
IHc,  21,1897 
do. 


....do 

Apr.  19,1898 
May    2,1899 

do 

.....do 

....do 

....do 

....do 

Sept.   4,1900 
.do. 


Jan.  15,1901 
May  20,1902 
Aug.  5,1902 
Aug.  19,1902 
Feb.  24,1903 
Mar.  17,1903 
Dec.  8,1903 
.do. 


Jan.  12,1904 
June  20,1809 
Oct.  24,1899 
July  31,1900 
Jan.  29,1901 
Sept  24,1901 

do 

do 


B.  C.  Batcheller. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do, 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do, 

Do. 

Do. 

Do. 

Do. 

Do. 
FordvoB. 

Townsend. 
Fordyce. 
Cowley 
Pike. 
Do. 


683,387., 
684,715. 
685,674. 
689,0«3. 
608,830. 
703,120. 
706,639. 
722,562. 
726,022. 
726,017. 
626,097. 
742,513. 
742,514. 
742,515. 
742,516. 
742,517. 
742,390. 
758,562. 
760,658. 
760,560. 
768,030. 
768,031. 
772,973. 
775,949. 
779,638. 
780,505. 
782,106. 
783,151. 
784,225. 
790,456. 
790,457. 
796,283. 
800,884. 


Sept.  24, 
Oct.  15, 
Oct.  29, 
Dec.  17, 
Apr.  29, 
June  24, 
Aug.  12, 
Mar.  10, 
Apr.  21, 

do.. 

.do. 


1901 
1901 
1901 
1901 
1902 
1902 
1902 
1903 
1903 


Oct.   27, 

do... 

do... 

do... 

do... 

.do. 


1903 


May  24, 

.do. 

.do. 


1904 


Mar.  23, 
Aug.  23, 
Oct.  25, 
Nov.  29, 
Jan.  10, 
Jan.  24, 
Feb.  7, 
Feb.  21, 
Mar.  7, 
May  23, 
.do. 


1904 
1904 
1904 
1904 
1905 
1906 
1906 
1906 
1906 
1906 


Ocf    3, 


1906 
1905 


Cowley. 
Pike. 
Cowley. 
Fordvce. 

Dinley. 
Cowley. 
Burton. 

Do. 
Blancband. 
Pike. 
Stoddard. 

Do. 

Do. 

Do. 

Do. 
Burton. 
Stoddard. 

Do. 

Do. 
Burton. 

Do. 
Stoddard. 

Do. 
Burton. 

Do. 
Stoddard. 

Do. 
Pike. 

Do. 

Do. 
StoddanL 

Do. 
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The  following  patents  and  applicationB  cover  what  is  known  as  the  Electric  Dis- 
patch System: 


No. 

Date  of  issue. 

iDTentor. 

No. 

Date  of  issue. 

iQTe&tor. 

ICr-v.:::: 

Aug.  22,1912 
Oct.   10,1912 
do 

K.  E.Stuart. 
Do. 
Do. 

681,2081 

683,9731 

.f'^S!'::::: 

K.  E.  Stuwt. 
Do. 

W3,»74» 

>  Serial  number. 
(Schedule  B.) 

ORGANIZATION. 

In  detennining  the  charges  properly  included  in  this  it«m,  we  have  used  the 
following  percentages,  whicn  are  supported  by  numerous  decisions  of  the  courts  and 
commissions  having  jurisdiction  in  these  matters: 

Per  cent 

Promotion  and  preliminary  expense 8     $20,699 

Legal  expenses  in  connection  with  organization  and  con- 
struction       1         6,899 

Fteliminary  financing 2       13,798 

Discount  on  securities ' 12        82,794 

Interest  during  construction 6       34,498 

Contingencies 2       13,799 

Total 26      172,487 

Among  the  more  recent  decisions  and  awards  bearing  on  these  matters  are  the 
following: 

In  the  appraisal  of  the  Chicago  Consolidated  Traction  Co.,  made  in  accordance  with 
the  ordinance  passed  October  10, 1910,  the  following  percentages  were  allowed: 

Percent. 

Organization,  en^eering,  and  incidentals 14.6 

Lcial  expenses,  interest,  and  contingencies 5.8 

Conductmg  work,  furnishing  equipment,  and  brokerage 18. 0 

Total 38.4 

The  New  York  Public  Service  Commission,  first  district,  re  Metropolitan  Street 
Railway  Co.,  reorganization  3,  Public  Service  Commission,  first  district  (N.  Y.), 
113,165,  decided  February  27,  1912,  discusses  this  feature  as  follows: 

''There  are  certain  expenses  connected  with  every  undertaking  which  are  not 
represented,  by  physical  property,  but  which  must  be  incurred  before  the  undertaking 
is  operated.  Lawyers  and  engineers  must  be  consulted.  Pennits  must  be  secured. 
Interest  and  taxes  during  the  period  of  construction  must  be  paid,  and  as  there  are 
no  earnings,  they  must  be  included  as  part  of  the  cost  of  the  undertaking.  There  are 
also  other  expenses  connected  with  the  experimental  and  trial  operation  of  machinery 
and  the  adjustment  of  various  parts  of  the  enterprise,  which  antedate  operation.'' 

''Ordinarily,  one  would  expect  that  the  company  itself  would  have  data  upon 
which  to  base  an  estimate  of  a  reasonable  allowance  for  these  items^  but  no  such 
data  have  been  produced.  In  other  cases  decided  by  the  commission,  when  an 
estimate  has  been  necessarv,  the  amounts  allowed  for  promotion  of  the  original  scheme, 
the  securing  of  rights  an^  permits,  experimental  operation,  adjustment  of  system, 
preliminary  legal  fees,  and  technical  advice  have  varied  from  5)  to  8  per  cent  of  the 
reproduction  cost  of  the  plant  plus  the  cost  of  the  land."    (Whitten,  ^6.) 

During  the  past  few  years  the  public  service  commissions  have  approved  the  issu- 
ing of  bonds  at  discoimt  varying  from  zero  to  25  per  cent,  depending  upon  the  local 
conditions  and  the  corporation  bein^  considered.  The  Railroad  Commission  of  Wis- 
consin has  found  it  necessary  to  permit  the  selling  of  bonds  at  not  less  than  75,  whereas 
the  Public  Service  Commission  of  New  York  State  has  usually  fixed  85  as  the  mini- 
mum price,  although  in  a  number  of  instances  authorizing  the  sale  of  bonds  as  low  as 
80.  As  indicating  average  figures  it  is  interesting  to  note  that  the  Public  Service 
Commission  of  New  York,  second  district,  reported  that  it  had  authorised  in  1908 
$63,000,000  bonds,  par  value,  to  be  issued^  carrying  an  average  rate  of  interest  of 
4.29  per  cent,  which  brought  an  average  pnce  of  sale  of  88.  The  same  commission, 
in  1909,  authorized  $39,000,000  of  bonds  which  sold  at  87.6,  so  that,  for  New  York 
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State,  not  induding  New  York  City,  a  discount  of  about  12  per  cent  would  seem  to 
be  an  average  figure. 

The  Wisconsin  Railroad  Commission  has  made  an  allowance  for  the  cost  of  financing 
both  in  condemnation  and  rate  cases.  In  the  case  of  Hill  v.  Antigo  Water  Co.,  decidea 
August  3,  I909j  we  find  the  followii^: 

^TThe  plant  m  question  here,  for  instance,  was  built  by  borrowed  money,  or  by  the 
sale  of  securities  which  not  only  bear  interest  at  6  per  cent  from  the  time  they  were 
issued,  but  which  also  lia4  to  be  discoimted  at  not  less  than  8  per  cent  besides.  In 
other  words,  they  brought  8  per  cent  less  than  par  value  in  the  money  markets.  If 
the  plant  was  needed  and  these  were  the  best  terms  upon  which  the  capital  for  its 
construction  could  be  obtained,  it  is  certainly  difficult  to  see  what  other  disposition 
can  be  made  of  these  chaiges  tnan  to  include  them  in  the  cost  of  the  plant,  at  least 
until  they  can  be  written  off  from  earnings,  if  this  course  should  be  found  to  be  advis- 
able. For  it  is  clear  that  no  private  parfy  would  enter  a  business  of  this  kind  if  they 
had  to  foot  such  losses  out  of  their  own  pockets.  Such  interests  and  discounts^  there- 
fore, often  constitute  a  part  of  the  price  upon  which  the  consumers  must  pay  mterest 
if  they  desire  the  conveniences  tnat  are  offered  by  the  utilities,  because  these  are 
usually  the  best  terms  upon  which  such  utilities  can  be  had.  These  ^ts  iadicate 
quite  clearly  that  the  amount  for  which  interest  or  discount  that  it  may  become 
necessary  to  include  in  the  construction  account,  is  a  Question  that  depends  upon 
the  facts  in  each  particiilar  case,  and  that  it  is  a  matter  tnat  can  not  always  be  deter- 
mined in  advance.'' 

In  the  matter  of  an  allowance  for  interest  during  construction,  the  New  York  Public 
Service  Commission  of  the  first  district  usually  allows  6  per  cent  as  a  proper  rate. 

The  United  States  Supreme  Court,  in  the  Consolidated  Gas  case,  uphela  the  master's 
allowance  of  a  total  of  5  per  cent  on  the  value  of  the  entire  plant,  while  the  railroad 
commission  of  Wisconsin  has  uniformly  adopted  the  rate  of  6  per  cent  per  annum 
for  interest  during  construction.  In  discussing  the  matter  the  railroad  commission 
of  Wisconsin  (State  Journal  Printing  Co.  v.  Madison  Gas  &  Electric  Co.,  Mar.  8, 
1910)  sets  forth  its  views  as  follows: 

'*  Respondent  claimed  that  interest  during  construction  should  be  computed  at  the 
rate  of  6  per  cent.  That  interest  for  such  purpose  is  a  proper  item  of  value  is  indis- 
putable. Where  the  plant  construction  is  financed  by  borrowing,  the  use  of  such 
money  must  be  paid  for  in  form  of  interest.  Where  the  corporation  finances  itself 
and  no  money  is  borrowed,  an  interest  change  is  nevertheless  incurred  for  the  money 
thus  occupied  diirlng  construction  is  entitled  to  current  interest  for  the  period  so 
engaged.  The  amount  to  be  allowed  for  the  purpose  of  valuation  from  a  theoretical 
standi>oint  at  least  should  be  at  the  current  rate  for  the  money  from  the  time  when 
financing  must  be  arranged,  directly  preceding  the  beginning  of  construction,  until 
the  completion  of  the  plant.  It  is  not  difficult  to  conceive  of  conditions  under  which 
the  interest  as  so  computed  would  be  a  very  large  item,  since  oiganization  and  fran- 
chise expenses  and  land  purchases  may  be  long  in  advance  of  actual  construction." 

In  regard  to  the  item  of  contingencies,  further  reference  is  made  to  the  Wisconsin 
railroad  commission,^  which  has  uniformly  added  a  small  percentae^e  for  the  same.  A 
case  in  point  is  that  of  the  City  of  Beloit  v.  Beloit  Water,  Gas  &  Electric  Co.,  decided 
July  19,  1911  (7  W.  R.  C.  R.,  187   239): 

'ut  is  ordinarily  impossible  for  tne  designer  of  plants,  such  as  those  involved  herein, 
to  foresee  the  exact  conditions  and  contingencies  which  may  be  encountered  in  the 
actual  construe tion  work.  This  is  true  to  some  extent  even  where  specifications  and 
estimates  are  drawn  by  men  of  large  experience  and  familiarity  with  local  conditions. 
Again,  it  is  seldom  but  what  departures  are  made  from  specifications,  due  to  new 
inventions,  changes  of  policy  on  tne  part  of  those  in  control  of  the  work,  the  encoun- 
tering of  unforeseen  conditions,  and  for  numerous  other  reasons.  In  fact,  specifications 
are  often  purposely  left  open  in  some  particulars  to  permit  of  changes  due  to  later 
decisions  by  those  in  charge.  On  the  other  hand,  the  cost  of  reproduction  of  such 
properties  is  made  after  the  plant  has  been  completed  and  with  all  units  and  equip- 
ment in  place  and  the  plant  in  operation.  Access  is  often  had  in  valuation  work  of 
this  kind  to  tiie  books  and  records  showing  the  actual  cost  of  construction  of  all  or  a 
part  of  the  physical  property.  Again,  wnere  unusual  conditions  were  met  ia  the 
construction  work  which  called  for  particular  skill  and  caused  additional  expense  not 
provided  for  in  the  original  estimates,  these  circumstances  are  not  commonly  per- 
mitted to  escape  the  attention  of  those  conducting  the  inventory  and  appraisal." 

(Schedule  0.) 
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OOINO  VALUB. 

The  following  statement  shows  the  accumulated  deficit  arising  from  the  difference 
between  normal  chaiges  for  operating  expenses,  administration,  depreciation,  and 
interest,  and  the  gross  revenue  received  by  your  company  from  the  commencement 
of  operation  to  December  31,  1912: 

Operating  expenses $682, 916. 00 

Administration 210,  250. 00 

Depreciation 150,  410. 00 

Interest 376, 110. 00 

Total  charges 1,419,686.00 

Gross  revenue  received 1, 119,  888.  70 

Deficit 299,797.30 

The  charges,  revenue,  and  deficit  for  each  year  are  ehown  in  the  following  statement: 


Year. 

General         Admin 

Depreda- 
tion, 

Interest. 

Total. 

Revenue. 

Deficit. 

1893       

110,000.00       14,250.00 
20,850.00         6,000.00 
12,100.00         7,000.00 
12,100.00         7.000.00 

$1,290.00 
1,290.00 
1,290.00 
1,290.00 
1,290.00 
3,230.00 
3,250.00 
3,250.00 
3,250.00 
3,250.00 
3,250.00 
3,230.00 
3,250.00 
8,780.00 
8,780.00 
13,e00.00 
19,000.00 
21,400.00 
23,200.00 
23,200.00 

S3,230.00 
3,230.00 
3,230.00 
3,230.00 
3,230.00 
8,120.00 
8, 120. 00 
8,120.00 
8,120.00 
8,120.00 
8,120.00 
8,120.00 
8,120.00 
21,900.00 
21,900.00 
34,100.00 
47,500.00 
53,600.00 
58,000.00 
58,000.00 

118,770.00 
31,370.00 
23,620.00 
23,620.00 
24,620.00 
33,270.00 
37,370.00 
37,370.00 
30,070.00 
30, 170. 00 
38,370.00 
38,370.00 
38,370.00 
85,680.00 
8U,;i66.00 

ri2,iio.oo 

159,000.00 
181,282.00 
188, 188. 00 
178,700.00 

None. 
$3,400.00 
3,400.00 
3,400.00 
3,400.00 
34,566.00 
40,966.00 
40,966.00 
21, 49:*.  00 
19,482.26 
33,;i58.80 
25,514.00 
24,504.00 
62,778.67 
66,120.65 
106,342.06 
134,&J6.04 
155,344.63 
169,908.29 
169,998.30 

$18,770.00 

1S94 

27,970.00 

1895 

20,220.00 

1896 

20,23a  00 

18OT.         

12,100.00 
12,900.00 
16,000.00 
16,000.00 
8,700.00 
8,800.00 
16,000.00 
16,000.00 
10,000.00 
43,000.00 
46,686.00 
71,410.00 
78,500.00 
91,282.00 
91,988.00 
82,500.00 

8,000.00 
9,000.00 
10,000.00 
10,000.00 
10,000.00 
10,000.00 
11,000.00 
11,000.00 
11,000.00 
12,000.00 
12,000.00 
13,000.00 
14,000.00 
15,000.00 
15,000.00 
15,000.00 

21,220.00 

1898 

Utm,(X} 

1899 

s,&m.Qo 

1900 

S, 696.00 

1901 

8,577.00 

1902 

10,687.74 

1903 

5,011.20 

1904 

12,856.00 

1U05     

1:^866.00 

1906 

22,901.33 

1907 

SQ,245.35 

1908 

25-767.94 

J909 

24,143.96 

1910 

25,937.37 

1911 

18,189.71 

1912 

8,701.70 

Total 

682,916.00 

210,250.00 

150,410.00 

376,110.00 

1,419,686.00 

1,119,888.70 

299,797.30 

The  operating  expenses  have  wherever  possible  been  taken  from  the  books  and 
records  of  your  companv,  and  where  these  figures  were  not  available  have  been  esti- 
mated on  the  basis  of  tne  length  of  line  and  amount  of  equipment  in  use.  To  these 
figures  have  been  added  the  cost  of  line  changes  and  supersession  of  machinery. 

The  books  of  your  company  do  not  disclose  any  chaiges  for  administration.  Our 
understanding  is  that  the  ofiScers  of  your  company  acted  without  chaige  and  devoted 
their  time  and  services  to  the  interest  of  the  company,  thus  creating  eauities  in  the 
property^  and  incidentally  enhancing  the  value  of  their  holdings,  as  tney  were  all 
substantial  stockholders  in  the  company.  The  figures  included,  tnerefore,  are  those 
furnished  to  us  by  the  officials  of  your  company  as  constituting  a  fair  chaige  for  their 
services. 

The  depreciation  charged  each  year  has  been  based  on  the  life  of  the  various  parts 
of  your  plant,  which  we  estimate  to  be  as  follows: 

Tears. 

Pipeline 100 

Machinery,  average 25 

Carriers 10 

The  average  depreciation  based  on  the  above  bein^  2.4  per  cent. 

The  amount  included  for  interest  on  invested  capital  is  based  on  6  per  cent  of  the 
cost  of  construction  plus  overh^. 

The  revenue  taken  is  the  gross  amount  of  revenue  received  by  your  company,  aa 
ehown  by  your  books  and  records. 
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The  fdllowii^  dedBions  afifectiDggouig  value  are  cited: 

In  the  case  of  the  Norwich  Qas  StElecmc  Co.  v.  The  City  of  Norwich,  Conn. ,  decided 
April  14,  1904  (75  Conn.,  566;  57  At!.,  746),  Judge  Baldwin,  of  the  supreme  court  of 
errors,  delivered  the  opinion  of  the  court,  as  foUkms: 

''It  was  also  proper  tor  the  commission  to  pay  regard  to  the  fatct  that  the  plaintiff 
had  an  establlsnea  business,  built  up  after  experiments  and  changes  during  a  lonff 
period.  (Gloucester  Water  Supply  Co.  v.  Gloucester,  179  Mass.,  365;  60  N.  E.,  977.) 
The  commission  reports  that  it  considered,  in  connection  with  these  focts.  that  the 

E*  'atiffs  business  had  been  thus  'built  up  at  the  risk  of  private  capital.'  It  in- 
utably  had  been  so  built  up,  and  whatever  had  been  sunk  in  experiments  in 
>r  to  secure,  and  with  the  result  of  securing,  a  good  workinff  plant  was  properly 
considered  as  entering  to  some  extent  into  the  value  of  that  plant^'  (pp.  751, 752). 

In  the  case  of  the  City  of  Omaha  v.  The  Omaha  Water  Co.  (218  U.  S.,  180;  30  Sup. 
Ct..  615;  54  L.  ed.,  991,  May  31,  1910),  Justice  Lurton,  of  the  Supreme  Court  of  the 
United  States,  delivered  the  opinion  of  the  court,  as  follows: 

"The  appraisers  in  making  their  estimate  of  valuation  included  $562,712.45  for 
the  'going  value.'  This  separation  of  an  element  contributing  to  the  value  of  each 
tangible  part  was  done  because  required  to  be  done  under  an  order  made  in  the  cir- 
cuit court  in  a  suit  in  which  the  water  board  of  the  city  of  Omaha  was  complainant 
and  the  members  of  the  board  of  appraisers  and  the  water  company  were  defendants. 
The  object  of  that  suit  was  to  instruct  the  appraisers  in  respect  to  the  mode  and 
manner  in  which  they  should  proceed.  An  oraer  resulted  which  required  the  boud 
to  report  the  separate  elements  making  up  the  aggregate  value  of  the  plant. 

"The  option  to  purchase  excluded  any  value  on  account  of  unexf>ired  franchise; 
but  it  dia  not  limit  the  value  to  the  bare  bones  of  the  plant,  its  physical  properties, 
such  as  its  lands,  its  machinery,  its  water  pipes  or  settling  reservoirs,  nor  to  what  it 
would  take  to  reproduce  each  of  its  physical  features.  The  value  in  equity  and 
justice  must  include  whatever  is  contributed  by  the  fact  of  the  connection  of  the 
Items  making  a  complete  and  operating  plant.  The  difference  between  a  dead  plant 
and  a  live  one  is  a  real  value,  and  is  mdependent  of  any  franchise  to  go  on,  or  anv 
mere  good  will  as  between  such  a  plant  and  its  customers.  That  kind  of  good  will, 
as  sufK^B^  ui  Willcox  v.  Consolidated  Gas  Co.  (212  U.  S.,  19},  is  of  little  or  no  com- 
mercial value  when  the  business  is,  as  here,  a  natural  monopoly,  with  which  the  cus- 
tomer must  deal,  whether  he  will  or  no.  Tnat  there  is  a  dinerence  between  even  the 
cost  ol  duplication,  less  depreciation,  of  the  elements  making  up  the  water  company 
plant  and  the  commercial  value  of  the  business  as  i^i^  concern  is  evident." 

In  the  case  of  the  Gloucester  Water  Supply  Co.  v.  Tne  City  of  Gloucester  (179  Mass., 
365:  60  N.  E.,  977),  Judge  Loring  delivered  the  opinion  of  the  court,  as  follows: 

"It  is  plain  that  the  real  commercial  market  value  of  the  property  of  the  water 
company  is,  or  may  be,  in  fact,  mater  than  'the  cost  of  reproauctbn,  less  depreda- 
tion, of  the  different  features  of  the  physical  plant.'  Take,  for  example,  a  manufiac- 
turing  plant.  Suppose  one  manufacturing  plant  has  been  established  for  some  10 
years  and  is  doing  a  good  business  and  is  sold  as  a  going  concern.  It  will  sell  for  more 
on  Uie  market  than  a  similar  plant  reproduced  physically  would  sell  for  immediately 
on  its  completion,  before  it  had  acquired  any  business.  (National  Waterworks  of 
New  Yoric  v.  Kansas  City,  10  C.  C.  A.,  653;  62  Fed.,  853;  27  U.  S.  App.,  165.)  We 
think  it  is  plain  that  there  is  nothing  in  the  provisions  of  section  16  of  tne  act  in  ques- 
tion (St.  1^,  c.  451)  forbidding  the  commissioners  considering  this  element  of  value, 
whicn,  as  we  have  seen,  in  kct  exists    *    *    V 

(Schedule  D.) 
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Temperance  and  Education 


ARTICLES  ON  NATION-WIDE 
PROHIBITION 

BEING  AN  APPEAL  TO  THE  AMERICAN  PEOPLE 

BT 

MRS.  ELIZABETH  THOMPSON 
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Colorado  Building, 
Washington^  D.  C,  October  16^  19H. 
Hon.  Morris  Sheppard, 

United  States  Senate ,  Washington^  D.  C. 

My  Dear  Senator:  I  inclose  you  what  is  known  as  the  "Appeal 
of  Mrs.  Elizabeth  Thompson  to  the  American  people,"  which  speaks 
for  itself. 

Mrs.  Thompson  was  one  of  the  most  queenly  and  beautiful  women 
of  her  time,  of  great  ability,  in  fact  a  natural  statesman,  having  con- 
siderable wealth  which  she  devoted  to  the  development  of  the  great 
causes  of  temperance,  education,  and  the  elevation  of  the  masses  of 
mankind^  having  a  large  acquaintance  with  the  higher  order  of  re- 
formers in  our  own  and  other  countries.  She  expended  large  sums 
in  the  establishment  of  the  early  secret  orders  oi  agriculture,  such 
as  the  Patrons  of  Husbandry,  wKich  led  to  the  Grange  of  the  present 
day,  and  she  was  connected  with  the  peace  movement  in  its  early 
stages,  being  associated  with  its  leaders  and  with  the  leaders  of  the 
uplift  movement  for  the  masses  in  Europe  as  well  as  in  our  own 
country.  She  presented  to  the  United  States  the  picture  of  the 
"Signing  of  the  Proclamation  of  Emancipation  by  President  Lin- 
coln," which  hangs  in  the  corridor  of  the  House  of  Representatives, 
and  in  various  ways  was  a  God-sent  blessing  to  mankind. 

When  I  introduced  and  delivered  the  original  jwoposed  constitu- 
tional prohibitory  amendment  and  made  the  speech  thereon  in  the 
House  of  Representatives,  December  27,  1876,  and  also  the  speech 
at  the  first  session  of  the  Forty-fourth  Congress,  in  the  spring  of 
1876,  entitled  "  Our  public  schools,  are  they  m  danger,"  which  was 
the  practical  foimdation  of  the  movement  for  national  aid  to  general 
education  in  our  country,  her  attention  was  strongly  attracted  to  both, 
and  finally,  after  the  introduction  of  the  original  bill  providing 
temporary  aid  for  common  schools,  and  the  speech  thereon  which  I 
made  in  the  Senate  on  June  13,  1882,  Mrs.  Thompson  expressed  an 
earnest  desire  to  assist  in  their  general  circulation,  and  requested  me 
to  prepare  a  short  address  from  her  to  the  people  to  be  prefixed  as 
an  introduction  to  a  reprint  of  those  speeches.  The  result  was  this 
inclosed  document,  which  was  largely  circulated  through  her  benefi- 
cence. I  have  but  very  few  copies  remaining,  but  do  not  know  how 
better  to  dispose  of  one  of  them  than  by  asking  a  national  leader  of 
the  cause  of  temperance  and  education  to  accept  it. 

The  prohibitory  constitutional  amendment  and  the  speech  thereon 
wepe  prepared  without  knowledge  of  anyone,  as  the  subject  was 
entirely  new  and  no  party  favorable  to  it,  and  I  felt  that  I  might 
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weaken  under  the  pressure  of  friends,  if  not  the  opposition  of  foes, 
if  I  subjected  myself  to  either,  so  I  took  no  one  into  mv  confidence 
until  the  deed  was  done,  except  two  confidential  frienos  who  were 
leaders  in  the  National  Temperance  Society,  and  they  kept  my 
secret  until  I  gave  the  matter  publicity  myselr  in  the  public  records- 
Some  division  among  the  advocates  of  temperance  having  arisen 
in  the  year  1884, 1  agreed  with  Miss  Willard,  nresident  of  the  W.  C. 
T.  U.,  and  Mr.  Steams,  secretary  of  •  the  National  Temperance 
Society,  upon  the  foi-m  in  which  it  was  thereafter  to  be  pressed,  and 
as  I  ori^ally  wrote  it  and  as  it  appeared  subsequent  to  this  agree- 
ment, I  introduced  and  advocated  the  amendment  in  each  Congress 
during  the  18  vears  of  my  public  life. 

The  original  form  of  the  amendment  would  no  doubt  lon^  since 
have  been  incorporated  in  the  Constitution  if  I  had  not  yielded  to 
the  modification  which  I  mentioned,  about  1884.  I  can  not  go  into 
the  historical  proof  of  the  assertion  at  this  time.  The  present  move- 
ment and  proposition  as  advocated  by  yourself  and  Capt.  Hobson 
have  my  strong  approval  and  support,  unless  you  can  strengthen 
the  proposition  somewhat  further  before  it  is  submitted  to  the  peo- 
ple: but  I  realize  that  my  personal  judgment  is  very  likely  to  be 
faulty,  and  I  am  ready  to  aid  to  the  best  of  mjr  ability  for  the  re- 
maining years  of  my  life  in  securing  the  ratification  of  a  prohibitory 
constitutional  amendment  in  such  form  as  your  younger  minds  and 
broader  vision  may  think  best.  I  have  suggested  a  few  modifica- 
tions and  have  fashioned  them  in  my  own  mind  with  some  pre- 
cision, and  should  there  be  opportunity  hereafter,  would  be  glad 
Fhould  they  be  considered  before  the  final  act  of  submissibn  by 
Congress.  The  question  whether  any  time  should  be  allowed  to 
elapse  after  the  ratification  had  actually  taken  effect,  during  which 
the  property  interests  concerned  might  be  converted  into  some  other 
-form  without  ruin  to  its  owners,  and  also  whether  the  amendment 
can  be  evaded  by  leaving  the  way  open  to  manufacture,  for  all  pur- 
poses but  sale,  by  individuals,  partnerships,  corporations,  or  con- 
cerns of  a  cooperative  nature  who  could  distribute  the  products  to 
the  stockholders  everywhere,  as  tenants  in  common  might  own 
eaually  in  the  products  of  a  farm  or  in  the  results  of  any  operation 
or  a  joint  nature,  and  thus  there  be  universal  distribution  and  use 
without  sale,  should  be  fully  considered. 

I  endeavored  to  secure  an  interview  with  the  representative  of  the 
Anti-Saloon  Society  upjjn  the  same  subject,  but  failed  to  do  so.  I 
think,  however,  that  when  Dr.  Dinwiddfie  and  others  consider  this 
point  they  will  give  the  entire  strength  of  their  ^eat  organization, 
upon  which  so  much  depends,  to  some  modification  of  the  amend- 
ment, so  that  if  we  can  succeed  in  the  ratification  the  years  of  effort 
in  that  direction  may  not  be  lost.  There  must  be  the  utmost  harmony 
and  earnestness  of  operation  among  all  the  friends  of  this  great 
temperance  movement,  which  concerns  not  alone  our  own  country 
but  the  world,  if  it  is  to  achieve  success. 

The  appeal  of  Mrs.  Thompson,  if  it  should  be  printed  in  the  form 
of  a  public  document,  would  preserve  invaluable  statistics  and  other 
data  for  the  causes  or  both  temperance  and  education,  which  I  know 
to  be  almost  certain  to  be  lost  unless  something  is  done  to  preserve 
them.    The  census  tables  were  chiefly  formulated  by  me,  and  Com- 
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missioner  Eaton  most  heartily  aided  with  his  office  force.  The  edu- 
catic^n  bill  was  somewhat  modified  to  meet  the  desires  of  the  southern 
section  of  the  comitry  during  the  five  Congresses  it  was  the  subject 
of  debate. 

I  conceived  the  idea  of  the  national  prohibitory  amendment  in 
the  year  1875,  soon  after  my  election  to  the  Forty-fourth  Congress 
on  the  second  Tuesday  of  March  of  that  year,  in  which  I  had  been 
greatly  assisted  by  Itev.  Otis  Cole,  Rev.  William  McMillin,  and  a 
Few  other  young  clergymen  who  belonged  to  the  tempjerance  party 
of  New  Hampsnire,  and  who  generously  waived  their  party  ties 
without  solicitation,  and  I  was  elected  by  about  160  plurality. 
Very  truly,  yours, 

Henry  W.  Blahu 
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APPEAL  OF  MBS.  ELIZABETH  THOMPSON  TO  TBE  AMEBICAN 

PEOPLE. 

My  Countrymen  :  It  has  been  the  endeavor  of  my  life  to  relieve 
the  misery  and  promote  the  happiness  of  humanity,  and  I  have  the 
satisfaction  of  Imowing  that  my  efforts  in  individual  cases  have  not 
been  altogether  in  vain.  But  after  years  of  labor  and  no  inconsider- 
able expenditure  of  means,  I  am  appalled  at  the  little  I  have  been 
able  to  accomplish.  The  woe  and  suffering  of  mankind  seem  to  in- 
crease rather  than  to  grow  less ;  and  while  the  cause  exists,  effort  to 
effect  a  cure  will  be  made  in  vain.  It  is  like  lopping  off  the  leaves 
of  a  tree  that  we  wish  to  destroy :  they  burst  worth  a  new  life  every 
spring,  and  we  but  waste  our  energy  and  time.  If  we  would  destroy 
it,  we  must  lay  the  ax  to  its  root.  It  may  require  a  greater  effort, 
it  may  be  more  difficult  to  accomplish,  but  it  is  the  only  successful 
course  to  pursue.  Far  be  it  from  me  to  discourage  individual  be- 
nevolence and  the  abundant  charities  of  heart  and  purse  which  adorn 
and  ennoble  our  civilization,  and  through  a  thousand  channels  ap- 
pease the  pangs  of  humanity.  Let  not  one  throb  of  sympathy  be 
suppressed.  Give  abundantly  of  your  love  and  treasure,  wherever 
misfortune  and  pain  and  want  lift  their  despairing  wail.  I  would 
plead  with  you,  rather,  for  still  greater  sacrifices  for  suffering  indi- 
viduals, who  cry  at  your  very  doors  for  succor.  The  mournful 
music  of  sorrow  will  not  cease,  and  God  will  not  hold  him  guiltless 
who  passes  by  on  the  other  side  while  a  wounded  brother  lies  groan- 
ing by  the  way.  My  object  is  to  emphasize  the  necessity  for  a  radi- 
cally different  system  of  benevolence  and  action,  if  the  next  genera- 
tion is  to  become  as  a  whole  better,  happier,  and  nobler,  its  conditions 
of  life  purer  and  higher  than  its  predecessor.  Let  us  remove  causes 
and  consequences  will  disappear.  It  would  be  a  matter  of  much  con- 
solation, amid  the  soitow  which  fills  my  heart  when  I  think  of  the 
little  that  all  my  efforts  have  been  able  to  accomplish  to  stem  the  tide 
of  want  and  pain  and  crime,  if  I  could  out  of  my  own  experience  di- 
rect others  into  the  right  channel  for  the  administration  of  their 
resources  and  benevolence.  I  stand  aghast  when  I  reflect  upon  the 
wretchedness  of  millions  of  my  fellow  creatures  in  a  country  which 
ought  to  be  the  model  for  the  world,  a  flower  of  civilization  and  joy. 
The  great  end  of  law,  of  taxation,  and  the  perpetual  effort  of  the 
noblest  souls,  is  to  insure  conditions  by  which  the  community  mav 
realize  the  highest  ideals  of  life,  of  progess,  and  civilization  of  which 
the  human  soul  is  capable.  I  am  convinced  from  long  observation 
and  earnest  endeavor  to  effect  reform  that  rum  and  ignorance  are 
cursing  my  countrymen  and  women  to  their  ruin.    These  molochs 
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are  our  household  gods.  They  eat  up  the  soul  and  bodies  of  the 
noblest  and  best  of  our  national  life ;  the^  riot  in  hamlet  and  home ; 
thev  fiU  the  prisons,  load  the  gallows,  shnek  in  the  maniac's  cell,  and 
pbber  in  the  awful  sounds  ofidiocy.  Industry  stagers  under  their 
load;  justice  is  weary  of  penalty  which  never  rearms  and  which 
seldom  protects ;  crime  laughs  in  her  face.  Well  may  it  sneer  at  the 
blindness  of  the  goddess.  Let  us  remove  the  bandage  from  her  eyes, 
that  she  may  see  where  to  strike.  Let  her  smite  rum  and  ignorance, 
and  her  courts  will  become  cathedrals  and  her  prison  houses  will  dis- 
appear from  the  face  of  the  earth.  You  can  not  know  how  great  an 
effort  it  has  cost  me  to  put  forth  this  public  appeal,  but  in  the  firm 
belief  that  my  life  was  intended  to  be  given  without  reservation  to 
promote  the  good  of  my  fellow  beings,  I  can  not,  I  dare  not,  remain 
silent,  if  any  word  of  mine  can  indicate  escape  from  national  danger 
and  calamity. 

The  American  Nation  is  threatened  with  destruction  through  ig- 
norance and  the  effect  of  alcoholic  intemperance.  These  causes  of 
ruin  must  be  removed  by  the  enactment  and  enforcement  of  national 
laws.  Society  must  combine,  and  by  public  law  and  the  inexorable 
enforcement  of  its  penalty  crush  out  the  evils  that  curse  it.  States 
and  sections  are  not  responsible  for,  and  they  never  will  protect,  the 
national  happiness  and  life.  Of  this  I  am  sure;  alas,  too  sure.  Thus 
convinced,  I  have  sought  for  the  embodiment  of  my  views  in  prac- 
tical form.  I  realize  now  indispensable  to  the  success  of  any  great 
cause  requiring  the  united  action  of  the  people  is  the  formal  enunci- 
ation of  the  remedial  idea  into  a  tangible  measure,  in  support  of 
which  public  effort  can  be  concentrated.  I  believe  that  the  amend- 
ment proposed  to  the  National  Constitution  for  the  prohibition  of  the 
manufacture,  sale,  importation,  exportation,  and  transportation  of 
alcoholic  liquors  in  the  United  States,  and  the  proposed  temporary 
national  aid  to  common  schools  by  Senate  bill  No.  151,  both  now 
pending  in  the  Congress  of  the  Nation,  well  calculated  to  remove 
the  evit  of  intemperance  and  ignorance.  I  cordially  approve  them, 
and  earnestly  wish  I  could  aid  in  procuring  their  enactment  or 
measures  of  a  like  character,  and  I  shall  endeavor  to  put  forth  what- 
ever of  energy  and  influence  God  has  given  me  to  the  consummation 
of  that  end. 

I  send  you  this  pamphlet  containing  the  text  of  both  measures  and 
speeches  made  in  their  support  by  their  author,  Senator  Henry  W. 
Blair,  of  New  Hampshire.  I  will  gladly  forward  copies  to  the  ad- 
dress of  all  persons  whose  interest  m  these  great  subjects  may  lead 
them  to  write  me  for  them.  The  proposed  amendment  to  the  Consti- 
tution upon  the  liquor  traffic  was  first  introduced  when  a  Member 
of  the  House  of  Representatives  in  1876,  and  has  been  introduced  by 
Mr.  Blair  in  every  Congress  since  that  time.  I  have  the  satisfaction 
of  knowing  that  this  measure  has  received  the  considerate  indorse- 
ment of  thousands  of  the  best,  most  intelligent,  and  conservative  of 
my  countrymen.  The  bill  for  temporary  aid  to  common  schools  was 
prepared  in  view  of  the  startling  census  of  1880.    I  earnestly  request 

?ou  to  carefully  read  the  facts  and  arguments  here  presented.  May 
entreat  you  to  do  more,  to  make  them  the  basis  of  further  examina- 
tion and  of  personal  aggressive  action?  If  you  are  a  clergyman,  I 
beg  you,  after  the  careful  perusal  of  this  pamphlet,  to  preach  at  least 
one  sermon  to  your  people  upon  each  of  the  great  subjects  discussed 
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in  these  pages.  If  you  are  a  physician,  I  entreat  you  to  lift  up  your 
voice,  so  potential  with  the  people,  in  support  of  these  measures,  so 
necessary  to  their  bodilv  and  mental  health.  If  you  are  a  lawyer, 
I  beg  of  you  that  you  will  give  your  thought  and  eflfort  to  the  eradica- 
tion of  these  twin  causes  of  vice  and  crime.  You  administer  the 
law,  and  you  are  responsible  for  the  law  which  you  administer.  The 
people  confide  the  creation  and  enforcement  of  their  laws  which  are 
their  civil  life  to  your  noble  profession.  I  pray  you  to  consider 
your  responsibility.  No  measure  can  become  a  law  which  the  legal 
profession  as  a  unit  condemns.  Listen  to  the  cry  of  our  suffering 
countrymen.  Help  us  in  our  distress.  Do  not  betray  the  trust  we 
have  placed  in  your  hands.  If  these  measures  are  objectionable,  rest 
not  until  better  ones  are  enacted  into  national  laws.  If  you  are  a 
statesman,  if  you  are  intrusted  by  the  people  with  oflScial  power,  I 
have  a  right  to,  and,  oh,  how  earnestly  I  do  call  upon,  yes,  how 
solemnly  Idemand,  your  attention  to  these  great  things  which  be  for 
the  Nation's  peace.  Above  all,  I  appeal  to  you,  educators,  the  teach- 
ers of  the  people,  to  you  who  train  the  ever-rising  generation,  that 
with  your  300,000  voices  and  your  hearts  full  of  love,  and  your  minds 
disciplined  to  educate,  convince,  and  persuade,  that  you  rest  not 
neither  day  nor  night  until  public  opinion  shall  respond  in  every 
school  district  of  this  broad  land  and  the  ballot  of  every  voter  is  a 
verdict  for  temperance  and  educational  reform.  The  American 
press  has  great  influence.  It  can  create  and  it  can  destroy.  I  entreat 
that  as  the  friend  and  protector  of  the  liberty  and  happiness  of 
America  and  of  mankind,  it  will  do  its  utmost  to  destroy  intemper- 
ance and  banish  ignorance  from  this  land  of  our  love  and  pride.  I 
appeal  to  the  heart  and  conscience  of  every  man  and  woman,  and 
implore  you  to  reflect  upon  your  responsibilities  and  to  arise  in  your 
might  and  destroy  the  monsters  which  are  undermining  the  national 
health  and  life.  There  is  salvation  for  you  in  the  removal  of  the 
curse  of  rum  and  ignorance.  The  responsibility  of  their  removal 
is  upon  you.  Every  year,  every  moment,  brings  forth  new  woe. 
It  accumulates  upon  our  hands.  We  have  abolished  one  form  of 
slavery,  but  the  slavery  of  ignorance  and  strong  drink  still  holds  the 
minds  and  bodies  of  our  brothers  and  sisters  m  chains.  I  implore 
you  to  put  forth  your  whole  strength  and  set  them  free.  When  that 
is  accomplished  you  will  have  achieved  a  victory  greater  than  any 
recorded  in  the  annals  of  the  world,  for  it  will  be  the  reform  of 
societv  and  the  emancipation  of  the  human  mind. 

Will  you  not,  oh,  my  countrymen.  Read — Reflect — ^Act? 

Mrs.  Elizabeth  Thompson. 

New  Yokk  Cxty,  September  4, 1882. 
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SPEECH  OF  HON.  HENBY  W.  BLAIB,  OF  NEW  HAMPSHIRE,  IN  THE 
HOUSE  OF  BEFBESENTATIVES,  WEDNESDAY,  DECEMBEB  27,  1876. 

Mr.  Blair.  Mr.  Speaker,  I  believe  that  the  public  good  requires 
the  protection  of  ^he  American  people  from  the  evils  of  alcohol  oy  an 
amendment  of  the  Constitution. 

I  will  read  the  joint  resolution  which  I  have  prepared,  and  have 
had  the  honor  to  present  for  that  purpose  by  the  unanimous  consent 
of  the  House : 

Resolved  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled  (ttvo-lhirds  of  each  House  concurring  there- 
in), That  the  followlDg  amendment  to  the  Constitution  be,  and  hei-eby  is,  pro- 
posed to  the  States,  to  become  valid  when  ratified  by  the  legislatures  of  three- 
fourths  of  the  several  States,  as  provided  in  the  institution : 

Article.  — 

Section  1.  From  and  after  the  year  of  our  Lord  1900  the  manufacture  and 
sale  of  distillcHi  alcoholic  intoxicating  liquors,  or  alcoholic  liquors  any  part  of 
which  is  obtained  by  distillation  or  process  equivalent  thereto,  or  any  intoxicat- 
ing liquors  mixed  or  adulterated  with  ardent  spirits  or  with  any  poison  what- 
ever, except  for  medicinal,  mechanical,  chemical,  and  scientific  purposes,  and 
for  use  in  the  arts,  anywhere  within  the  United  States  and  the  Territories 
thereof,  shall  cease;  and  the  importation  of  such  liquors  from  foreign  States 
and  countries  to  the  United  States  and  Territories,  and  the  exportation  of  such 
liquors  from  and  the  transportation  thereof  within  and  through  any  part  of 
this  country,  except  for  the  use  and  purposes  aforesaid,  shall  be,  and  hereby  is, 
forever  thereafter  prohibited. 

Sec.  2.  Nothing  in  this  article  shall  be  construed  to  waive  or  abridge  any  ex- 
isting power  of  Congress,  nor  the  right,  which  is  hereby  recognized,  of  the  people 
of  any  State  or  Territorj^  to  enact  laws  to  prevent  the  increase  and  for  the  sup- 
pression or  regulation  of  the  manufacture,  sale,  and  use  of  liquors,  and  the  In- 
gredients thereof,  any  part  of  which  is  alcoholic,  intoxicating,  or  poisonous, 
within  its  own  limits,  and  for  the  exclusion  of  such  liquors  and  ingredients 
therefrom  at  any  time,  as  well  before  as  after  the  close  of  the  year  of  our  Lord 
1900;  but  until  then,  and  until  10  years  after  the  ratification  hereof,  as  provided 
in  the  next  section,  no  State  or  Territory  shall  interfere  with  the  transportation 
of  said  liquors  or  Ingredients,  in  paclvages  safely  secured,  over  the  usual  lines  of 
traffic  to  other  States  and  Territories  wherein  the  manufacture,  sale,  and  use 
thereof  for  other  purposes  and  use  than  those  excepted  in  the  first  section,  shall 
be  lawful :  Provided,  That  the  true  destination  of  such  packages  be  plainly 
marked  thereon. 

Sec  3.  Should  this  article  not  be  ratified  by  three-fourths  of  the  States  on  or 
before  the  last  day  of  December,  1890,  then  the  first  section  hereof  shall  take 
effect  and  be  in  force  at  the  expiration  of  10  years  from  such  ratification ;  and 
the  assent  of  any  State  to  this  article  shall  not  be  rescinded  nor  reversed. 

Sec.  4.  Congress  shall  enforce  this  article  by  all  needful  legislation. 

In  order  to  justify  legislation  of  any  kind  restricting  the  manufac- 
ture and  use  of  alcoholic  liquors,  I  believe  it  to  be  necessary  to  main- 
tain these  propositions : 

First.  That  it  is  the  duty  of  society,  through  the  agency  of  govern- 
ment, which  is  the  creature  of  society,  to  enact  and  enforce  all  laws 
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yhich,  while  protecting  the  individual  in  the  full  possession  and  en- 
joyment of  his  inalienable  rights,  tend  to  promote  the  general  wel- 
fare, and  especially  whenever  that  welfare  is  impaired  or  threatened 
by  any  existing  or  impending  evil  it  is  the  duty  of  society  to  enact 
and  enforce  laws  to  restrict  or  destroy  that  evil.  It  may  be  proper  to 
observe  that  no  law  can  promote  the  general  welfare  which  deprives 
an  individual  of  an  inalienable  right,  when  that  right  is  properly  de- 
fined, or  which  impairs  the  enjoyment  thereof,  whether  of  life,  lib- 
erty, property,  or  the  pursuit  of  happiness.  But  society  has  inalien- 
able rights  as  well  as  individuals,  and  the  right  to  such  legislation  as 
will  promote  the  general  welfare,  in  its  true  sense,  is  one  of  them ;  and 
the  inalienable  rights  of  individuals  and  the  inalienable  rights  of  so- 
ciety at  large  are  limited  by,  and  must  be  construed  and  enjoyed  witii 
reference  to  each  other. 

Second.  While  society  has  no  right  to  prevent  or  restrict  the  use  of 
an  article  by  individuals  for  purposes  which  are  beneficial  only,  yet 
if  that  use,  beneficial  to  some,  is  found  by  experience  to  be  naturally 
and  inevitably  greatly  injurious  in  its  effects  upon  others  and  upon  so- 
ciety in  general,  then  it  becomes  the  duty  of  society,  in  the  exercise 
of  its  inalienable  right  to  promote  the  general  welfare  and  in  self- 
defense  to  social  life,  just  as  the  individual  may  defend  his  natural 
life,  to  prohibit,  regulate,  or  restrict  the  use  of  that  article,  as  the  case 
may  require.  This  principle  is  daily  applied  in  laws  which  control 
the  manufacture  and  use  of  gunpowder,  nitroglycerine,  dynamite, 
and  other  things  of  great  and  dangerous  potency,  the  unrestrained 
use  of  which,  even  for  useful  purposes,  has  oeen  shown  by  experience 
to  be  destructive  to  the  inalienable  rights  of  others.  This  results 
from  the  common  principle  of  law  that  every  man  must  so  enjoy  his 
own  rights  as  neither  to  destroy  nor  impair  those  of  another,  and  it 
is  the  great  end  for  which  government  is  instituted  among  men  to 
compel  him  so  to  do. 

Third.  No  person  has  a  right  to  do  that  to  himself  which  impairs 
or  perverts  his  own  powers,  and  when  he  does  so  by  means  of  that 
which  society  can  reach  and  remove  by  law  to  such  extent  as  to 
become  a  burden  or  a  source  of  danger  to  others,  either  by  his  ex- 
ample or  by  his  liability  to  commit  acts  of  crime  or  to  be  essentially 
incapacitated  to  discharge  his  duties  to  himself,  his  family,  and  so- 
ciety, the  law — ^that  is,  society — should  protect  both  him  and  itself. 
A  man  has  no  more  right  to  destroy  his  inalienable  rights  than  those 
of  another  or  than  another  has  to  deprive  him  of  his  own.  The  laws 
restraining  the  spendthrift  in  the  destruction  of  his  inalienable  right 
in  property  and  punishing  suicide  (as  the  common  law  did,  by  lor- 
feiture  of  estate,  etc.)  or  attempted  self-murder  (as  the  law  does 
now)  are  familiar  examples  of  the  application  of  this  principle. 

These  are  elementary  principles  of  law  and  of  common  sense. 
They  are  comer  stones  of  all  just  government.  To  these  principles 
every  member  of  society  is  held  to  have  given  his  assent.  They  are 
unquestioned,  so  far  as  I  know,  by  anyone  who  believes  in  any  law. 
They  are  axiomatic  and  indestructible  as  the  social  organization 
itself. 

Fourth.  The  use  (unless  medicinally)  of  alcoholic  liquors  to  the 
extent  of  intoxication  or  poisoning— which,  as  will  hereafter  be  seen, 
is  the  same  thing  as  intoxication — is  an  injury  to  the  individual;  it 
inflicts  great  evils  upon  society  at  large ;  it  is  destructive  to  the  gen- 
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eral  welfare ;  it  is  of  a  nature  which  may  be  greatly  restricted,  if  not 
destroyed,  by  the  enforcement  of  appropriate  laws;  consequently 
such  laws  should  be  enacted  and  enforced ;  and  this  should  be  done 
in  our  country,  either  by  the  States,  or  by  the  General  Government, 
or  by  both,  if  such  laws  can  be  made  more  efficient  thereby. 

I  believe  this  proposition  to  be  true,  and  respectfully  ask  candid 
attention  to  the  facts  and  observations  which  follow : 

DEFINmON  OF  TERMS,  ETC. 

The  substance  known  as  alcohol  is  thus  defined  by  Webster: 

Pure  or  highly  rectified  spirit,  extracted  by  simple  distillation  from  various 
vegetable  Juices  and  Infusions  of  a  saccharine  nature,  which  have  undergone 
vinous  fermentation ;  the  spirituous  or  Intoxicating  element  of  fermented  liquors. 

Fermentation,  the  process  by  which  alcohol  is  first  obtained  from 
organic  substances,  but  combined  with  much  larger  quantity  of  other 
matter,  is  thus  defined  by  the  same  authority : 

That  change  of  organic  substances  by  which  their  starch,  sugar,  gluten,  etc., 
under  the  influence  of  water,  air,  and  warmth,  are  decomposed,  usually  with 
evolution  of  gas  and  heat,  and  their  elements  are  recombined  in  new  compounds. 
Vinous  fermentation  converts  sugar  into  alcohol. 

Brewing  is  the  preparation  of  alcoholic  liquor  from  malt  and  hops 
and  from  other  materials  by  steeping,  boiling,  and  fermentation. 

Distillation  or  rectification  (to  make  straight  or  pure)  is  a  process 
subsequent  to  fermentation  by  which  alcohol  in  a  highly  refined  and 
most  powerful  form  is  obtained  from  fermented  or  brewed  liquors. 
It  is  thus  defined  by  the  eminent  lexicographer  before  cited : 

The  act  of  falling  in  drops,  or  the  act  of  pouring  or  throwing  down  in  drops. 
The  volatilization  of  a  liquid  in  a  closed  vessel  by  heat,  and  its  subsequent  con- 
densation in  a  separate  Aessel  by  cold,  as  by  means  of  an  alembic,  or  still  and 
refrigeratory,  or  of  a  retort  and  receiver;  the  operation  of  extracting  spirit 
from  a  substance  by  evaporation  and  condensation;  rectification. 

Distiller :  One  whose  occupation  is  to  extract  spirit  by  distillation. 

Alcohol  for  commercial  purposes  is  obtained  by  distilling  wine  and  other 
liquors  that  have  undergone  vinous  fermentation ;  carbonate  of  soda  is  some- 
times added  to  keep  back  acetic  acid,  and  fusel  oil  is  removed  by  charcoal. 
The  alcohol  of  the  London  pharmacopceia  contains  about  82  per  cent  of  alcohol 
and  18  of  water.  Its  specific  gravity  is  required  to  be  838,  water  being  1,000. 
It  has  great  afllnity  for  water,  absorbing  it  from  the  atmosphere. 

Prof.  Brande  found  from  1  to  2  per  cent  of  alcohol  in  small  l)eer ;  4  in  porter ; 
6  to  9  in  ales ;  about  12  in  the  light  wines  of  France  and  Germany ;  from  10  to 
25  in  port  and  sherry  and  other  strong  wines;  from  40  to  50  and  occasionally 
more  in  brandy,  gin,  and  whisky.  The  strength  of  these  liquors  is  ascertained 
by  various  expedients;  but  the  process  is  sometimes  complicated  by  reason  of 
the  different  ingredients  Intermixed  to  color,  sweeten,  or  flavor  the  liquor,  or 
fraudulently  added  to  alter  the  specific  gravity,  or  to  substitute  a  cheaper 
material. 

See  the  New  American  Cyclopaedia,  Alcohol. 

The  discovery  of  distillation  of  wine  has  been  attributed  to  Albucasis  or 
Casa,  an  Arabian  chemist  and  physician  of  the  eleventh  century,  but  many  cen- 
turies elapsed  before  the  process  of  distillation  was  applied  to  produce  those 
stronger  drinks  which  under  the  name  of  **  spirits"  are  now  in  such  common 
use  in  daily  life.  Brandy  is  a  late  term  in  European  literature.  Gin  was  un- 
known 200  years  ago.  Rum  is  an  American  term  applied  to  an  American  inven- 
tion, and  whisky,  a  Celtic  word— uisge — water— has  not  been  anglicized  more 
than  a  century  and  a  half.  Neither  rum,  brandy,  gin,  or  whisky  have  been  in 
common  use  as  spirituous  drinks,  nor  any  alcoholic  drinks  of  anything  like 
similar  destructive  power,  until  comparatively  recent  modem  times. 
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See  first  lecture  in  "  Course  of  six  Cantor  lectures  delivered  before 
the  Society  of  Arts  on  alcohol  by  Benjamin  W.  Richardson,  M.  A., 
M.  D.,  F.  K.  S."  Dr.  Richardson  is  known  as  one  of  the  ablest  scien- 
tific men  of  the  age,  and  these  lectures  are  the  most  recent  and  valu- 
able contributions  to  the  subject  of  "  alcohol "  that  I  have  been  able 
to  obtain. 

Distilled  alcoholic  liquors,  the  forms  now  in  common  use  embraced 
by  the  first  section  of  the  proposed  amendment,  comprise  brandy, 
rum,  gin,  and  whisky. 

Fermented  liquors  in  common  use  are  wine,  cider,  ale,  and  beer. 
The  latter  are  alcoholic,  but  are  not  mixed  with  alcohol  obtained  bv 
distillation  and  are  far  less  powerful  and  destructive  to  mankind. 
These  are  not  included  in  the  first  section,  but  are  left  to  the  action 
of  local  laws,  as  is  now  the  case,  by  section  2  of  the  amendment  pro- 
posed. 

In  treating  the  subject  I  wish  first  to  invite  attention  to  the  nature 
of  alcohol  and  its  effects  upon  the  human  system,  as  established  by 
chemical  and  medical  science.  I  shall  then  cite  lacts  and  statistics 
from  other  sources  tending  to  show  the  necessity  of  legislation  upon 
the  subject.  Then  I  shall  explain  the  adaptation  of  the  proposed 
amendment  to  the  removal  of  the  alleged  evil  and  endeavor  to  show 
that  the  powers  of  government  are  inherent  and  ample  and  should  be 
exercised  in  the  premises. 

THE  TESTIMONY  OF  SCIENCE  AND  OF  THE  MEDICAL  PROFESSION. 

An  English  writer,  who  is  declared  by  Gov.  Andrew  in  his  re- 
markable argument  in  favor  of  a  license  law,  before  a  committee  of 
the  Massachusetts  Legislature,  April  4,  1867,  probably  the  ablest  and 
most  eloquent  presentation  of  the  views  of  those  opposed  to  prohibi- 
tory laws  ever  made  in  the  world,  to  be  "  one  of  the  most  able  Eng- 
lish scientific  critics,"  etc.,  and  who  is  opposed  to  teetotalism,  says  in 
the  Cornhill  Magazine  of  September,  1862 : 

And  first  as  to  the  effect  of  long-continued  habits  of  alcoholic  excess  upon  the 
general  health  of  the  body,  these  may  be  summed  up  in  brief  by  one  word — 
degeneration.  Degeneration  of  structure  and  chemical  composition  is  the  in- 
evitable fate  of  the  tissues  of  the  drunkard.  Apart  from  moral  Influences,  all 
that  we  see  of  physical  misery,  of  weakened  intellect,  of  shortened  life  in  the 
habitual  drunkard,  is  due  to  this  degeneration  of  tissue,  which  is  graduaUy  but 
infallibly  brought  about  by  alcoholic  excess.  Even  the  very  blo<5j,  the  begin- 
ning of  all  tissues,  is  affected  in  a  similar  way,  as  we  might  expect. 

There  is  no  doubt  that  in  excessive  doses  alcohol,  if  it  be  a  food  at  all,  Is  a  very 
bad  one,  and  we  must  remember  that  the  drunkard  does  in  fact  test  its  capacity 
to  act  as  food ;  for  by  his  habits  he  so  impairs  his  appetite  that  he  can  take  very 
little,  if  any,  ordinary  food. 

This  writer  represents  that  class  of  medical  gentlemen  whose  scien- 
tific views  are  most  friendly  to  alcohol,  and  he  states  his  conclusions 
thus: 

On  the  part  of  alcohol,  then,  I  venture  to  claim  that  though  we  all  acknowl- 
edge it  to  be  a  poison,  if  taken  during  health  in  any  but  quite  restricted  doses, 
it  is  also  a  most  valuable  medicine  food. 

It  will  be  observed  that  I  make  no  attack  upon  it  as  a  medicine. 
This  is  the  most  favorable  statement  of  the  nature  of  alcohol  in  its 
effects  upon  the  human  organism  which  can  be  found,  based  upon  re- 
spectable medical  authority.    It  is  that  adduced  by  Gov.  Andrew  in 
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his  great  argument  against  prohibition,  and  I  venture  to  say  that 
there  is  no  a  particle  of  dispute  in  the  medical  world  that  it  is  true 
so  far  as  it  goes.  I  am  not  aware  of  the  existence  of  any  medical 
authority  which  admits  that  the  use  of  distilled  alcoholic  liquors,  as 
a  common  daily  drink,  does  not  inevitably  tend  to  destroy  the  human 
system.  True^  there  are  a  few  exceptional  instances  recorded  where 
men  after  havmg  destroyed  the  normal  functions  of  their  organism, 
so  that  all  healthy  and  natural  foods  are  rejected  by  it,  have  lived  for 
a  time  almost  wholly  upon  alcohol  itself.  But  in  all  cases  where  its 
action  is  favorable  it  finds  a  diseased  or  unnatural  condition  to  which 
it  adapts  itself,  like  the  surgeon's  knife  to  the  tumor  or  to  the  shat- 
tered limb.  There  are  exceptional  organisms  which  prove  the  rule. 
But  from  this  circumstance  to  argue  that  it  is  beneficial  to  the  healthy 
normal  state  of  child  or  man  is  like  feeding  a  man  upon  the  drugs  of 
the  apothecary,  because,  as  medicines,  they  have  been  instrumental 
in  restoring  healthy  digestion  to  the  dyspeptic.  I  cheerfully  grant 
that  there  is  a  large  though  lessening  array  of  eminent  medical  au- 
thorities which,  while  vigorously  condemning  the  use  of  distilled 
liquor  as  a  beverage,  declares  its  belief  that  the  fermented  wines  and 
other  mild  forms  of  alcoholic  liquor  are,  on  the  whole,  beneficial 
when  used  in  moderate  quantities;  but  I  am  not  dealing  with  these 
at  all  and  reiterate  the  statement  that  the  medical  world  is  a  unit  in 
declaring  that  the  common  use  of  distilled  liquors  operates  as  a 
poison,  and  not  as  a  food,  and  destroys  the  mind  and  body  of  man. 

While  conceding  that  many  chemists  and  physicians  are  advo- 
cates of  the  moderate  use  of  light  wines  and  fermented  drinks,  it  is 
only  fair,  however,  to  say  that  I  think  that  the  weight  of  medical 
opinion  based  upon  the  latest  scientific  investigation  and  observation 
is  against  the  position  that  alcohol,  even  in  fermented  forms,  ever 
operates  otherwise  than  as  a  poison.  But  this  is  not  important  to 
the  argument,  for  that  rests  upon  the  undisputed  verdict  of  the 
medical  world,  that  "  alcohol,  except  when  taken  in  quite  restricted 
doses,  is  poisonous  to  a  person  in  health." 

Dr.  Wulard  Parker,  a  very  eminent  name  among  the  physicians  of 
America,  writes  the  present  year: 

Alcohol  has  no  place  In  the  healthy  system,  but  is  an  "  irritant  poison,"  pro- 
ducing a  diseased  condition  of  body  and  mind. 

The  International  Medical  Congress,  the  highest  medical  body  in 
the  world,  held  its  last  session  at  Philadelphia,  in  September,  1876, 
and  I  find  the  following  in  the  official  report  of  its  proceedings  on 
the  16th  of  that  month : 

The  following  is  the  report  from  the  section  on  medicine,  on  the  paper  of 
Dr.  E.  M.  Hunt,  on  "Alcohol  in  its  therapeutic  relations  as  a  food  and  a  medi- 
cine." 

First  Alcohol  is  not  shown  to  have  a  definite  food  value  by  any  of  the  usual 
methods  of  chemical  analysis  or  physiological  investigation. 

Second.  Its  use  as  a  medicine  is  chiefly  as  a  cardiac  (relating  to  the  heart) 
stimulant,  and  often  admits  of  substitution. 

Third.  As  a  medicine  it  is  not  well  fitted  for  self-prescription  by  the  laity, 
and  the  medical  profession  is  not  accountable  for  such  administration  or  for 
the  enormous  evils  resulting  therefrom. 

Fourth.  The  purity  of  alcoholic  liquors  is  in  general  not  as  well  assured  as 
that  of  articles  used  for  medicine  should  be.  The  various  mixtures  when  used 
as  medicine  should  have  definite  and  known  composition,  and  should  not  be 
Interchanged  promiscuously. 
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Please  note  that  this  supreme  authority  says  that  alcohol  is  not 
known  to  have  food  value  and  that  its  principal  use  as  a  medicine  is 
to  stimulate  the  heart,  not  to  create  power  by  nutrition,  but  to  use 
up  the  capital  of  the  body  with  unnatural  rapidity,  and  even  for  this 
purpose  something  else  might  generally  be  substituted. 

I  have  already  cited  the  Cantor  lectures  by  Dr.  Richardson,  pub- 
lished this  year,  by  far  the  most  profound  publication  upon  this  sub- 
ject which  I  have  seen.  Upon  page  86  he  gives  the  details  of  careful 
observation  and  experiment,  and  says: 

Adopting  the  lowest  estimate  which  has  been  given  of  the  daUy  work  of  the 
heart,  namely,  as  equal  to  122  tons  lifted  1  foot,  the  heart  during  the  alcoholic 
period  did  daily  work  in  excess  equal  to  lifting  15.8  tons  1  foot,  and  in  the 
last  two  days  did  extra  work  to  the  amount  of  24  tons  lifted  as  far.  ♦  ♦  ♦ 
It  will  seem  at  first  sight  almost  incredible  that  such  an  excess  of  work  could 
be  put  upon  the  heart,  but  it  is  perfectly  credible  when  all  the  facts  are  known. 
The  heart  of  an  adult  man  makes,  as  we  see  above,  seventy-three  and  flfty- 
seven-tenths  strokes  per  minute.  This  number  multiplied  by  60  for  the  hour 
and  again  by  24  for  the  day  would  give  nearly  106,000  as  the  number  of 
strokes  per  day.  ♦  ♦  ♦  And  speaking  generally  we  may  put  the  average  at 
100,000  in  the  entire  day.  With  each  of  these  strokes  the  two  ventricles  of 
the  heart,  as  they  contract,  lift  up  into  their  respective  vessels  3  ounces  of  blood 
each,  that  is  to  say  6  ounces  with  the  combined  stroke,  or  600,000  in  the  24 
hours.  The  equivalent  of  work  rendered  by  this  simple  calculation  would  be 
116  foot-tons,  and  if  we  estimate  the  increase  of  work  induced  by  alcohol  we 
shaU  find  that  4  ounces  of  spirit  (daily)  increase  it  one-eighth  part,  6  ounces 
one-sixth  part,  and  8  ounces  one-fourth  part. 

Upon  the  "  food  "  question  he  says,  page  100 : 

Alcohol  contains  no  nitrogen ;  It  has  none  of  the  qualities  of  these  structure- 
building  foods;  it  is  incapable  of  being  transformed  into  any  of  them;  it  is 
therefore  not  a  food  in  the  sense  of  its  being  a  constructive  agent  in  the  build- 
ing up  of  the  body.  In  this  respect  I  believe  there  is  now  no  diflPerence  of 
opinion  among  those  who  have  most  carefully  observed  the  action  of  alcohol. 

Further  on  he  disproves  the  common  notion  that  alcohol  develops 
an  increase  of  animal  heat.  In  the  first  stage  of  its  operation  it  drives 
the  blood  to  the  surface  by  temporary  stimulation  of  the  heart,  cre- 
ating a  flush,  while  the  internal  heat  is  being  actually  diminished,  and 
demonstrates  that  though  in  the  "  first  and  third  stages  of  alcoholic 
disturbance  there  is  often  muscular  excitement  which  passes  for  in- 
creased muscular  power,  the  muscles  being  rapidly  stimulated  into 
motion  by  the  nervous  tumult,  yet  the  muscular  power  is  actually 
enfeebled." 

Discussing  the  adulteration  of  alcoholic  liquors  he  says,  page  124 : 

A  bona  fide  wine,  derived  from  the  fermentation  of  grapes  purely,  can  not 
contain  more  than  17  iier  cent  of  alcohol,  yet  our  staple  wines  by  an  artificial 
process  of  fortifying  and  brandying,  which  means  the  adding  of  spirit,  are 
brought  up  in  sherries  to  20  and  in  ports  to  even  25  per  cent. 

But  the  most  startling  fact  of  all  given  in  this  connection  is  this : 

The  admitted  addition  of  some  actively  poisonous  substances  to  alcohol,  in  or- 
der to  produce  a  new  luxury,  is  the  evil  most  disastrous.  The  drink  sold  under 
the  name  of  absinthe  is  peculiarly  formidable.  In  this  liquor  5  drachms  of 
the  essence  of  absinthe,  or  wormwood,  are  added  to  100  parts  of  alcohol 
♦  ♦  ♦  which  has  been  discovered  to  exert  the  most  powerful  and  dan- 
gerous action  upon  the  nervous  functions.  Indeed  such  are  the  terrible  conse- 
quences incident  to  this  agent  that  I  agree  with  Dr.  Decoisne  in  maintaining 
that  it  ought  by  legal  provisions  to  be  forbidden  as  an  article  of  human  con- 
sumption in  all  civilized  communities.  Until  recently  absinthe  has  not  been  pub- 
licly offered  for  sale  in  this  country  on  a  large  scale.  But  now,  unhappily,  the 
poison  is  openly  announced  even  here  and  the  consumption  is  on  the  increase 
(pp.  125,  126). 
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After  demonstrating  the  effects  of  alcohol  in  producing  structural 
disorganization  of  the  body,  inflicting  fatal  disease  of  every  impor- 
tant organ  of  the  body  and  the  overthrow  of  the  mental  powers,  Prof. 
Richardson  proceeds  thus,  and  I  call  attention  to  it  as  bearing  upon 
this  proposed  amendment,  which  has  special  care  for  generations  to 
come: 

The  most  solemn  fact  of  all  bearing  upon  these  mental  aberrations  produced 
by  alcohol,  and  upon  the  physical  not  less  than  the  mental,  is  that  the  mischief 
Inflicted  on  man  by  his  own  act  and  deed  can  not  fail  to  be  transferred  to 
those  who  descend  from  him  and  who  are  thus  irresponsibly  afflicted.  Among 
the  many  inscrutable  designs  of  nature  none  is  more  manifest  than  this:  That 
physical  vice,  like  physical  feature  and  physical  virtue,  descends  in  Hue.  It  is, 
I  say,  a  solemn  reflection  for  every  man  and  every  woman,  that  whatever  we 
do  to  ourselves  so  as  to  modify  our  own  physical  conformation  and  mental  type, 
for  good  or  for  evil,  is  transmitted  to  generations  that  have  yet  to  be.  Not  one 
of  the  transmitted  wrongs,  physical  or  mental,  is  more  certainly  passed  on  to  those 
yet  unborn  than  the  wrongs  which  are  inflicted  by  alcohol.  We,  therefore,  who 
live  to  reform  the  present  age  in  this  respect  are  stretching  forth  our  powers  to 
the  next,  to  purify  it,  to  beautify  it,  and  to  lead  it  toward  that  millenial  hap- 
piness and  blessedness  which  in  the  fullness  of  time  shall  visit  even  the  earth, 
making  it,  under  an  increasing  light  of  knowledge,  a  garden  of  human  delight, 
a  paradise  regained. 

I  trust  such  an  object  will  not  be  deemed  unworthy  of  the  profound 
attention  of  the  Congress  and  people  of  the  United  States.  He  closes 
thus: 

This  chbmical  substance,  alcohol,  an  artificial  product,  devised  by  man  for  his 
purposes,  and  in  many  things  that  lie  outside  his  organism  a  useful  substance, 
Is  neither  a  food  nor  a  drink  suitable  for  his  natural  demands.  Its  application 
as  an  agent  that  shall  enter  the  living  organization  Is  properly  limited  by  the 
learning  and  skill  possessed  by  the  physician — a  learning  that  itself  admits  of 
being  recast  and  revised  in  many  important  details,  and  perhaps  in  principles. 
If  this  agent  do  really  for  the  moment  cheer  the  weary  and  impart  a  flush  of 
transient  pleasure  to  the  unwearied  who  crave  for  mirth,  its  Influence  (doubtful 
even  in  these  modest  and  moderate  degrees)  is  an  Infinitesimal  advantage  by 
the  side  of  an  infinity  of  evil  for  which  there  is  no  compensation  and  no  human 
cure. 

It  is  easy  to  multiply  the  highest  medical  authorities  and  well- 
attested  facts  in  support  of  the  views  of  these  eminent  gentlemen. 
Perhaps  it  is  unnecessary,  but  I  will  further  trespass  upon  the  indul- 
gence of  the  House  to  a  limited  extent  in  this  direction.  I  shall  do 
this  without  much  attention  to  classification,  as  the  bearing  of  each 
fact  upon  the  various  points  of  discussion  will  be  sufficiently  ap- 
parent, and  the  same  fact  often  bears  upon  the  truth  of  several  prop- 
ositions. The  celebrated  Dr.  Carpenter,  in  his  work  on  the  use  and 
abuse  of  alcoholic  liquor,  says: 

The  following  statement  of  the  result  of  a  whole  year's  experiment  at  brlck- 
maklng,  made  by  two  sets  of  men — the  one  working  on  the  abstinent,  the  other 
on  the  moderate  system — is  given  by  a  gentleman  of  Uxbrldge,  England.  Out 
of  upward  of  23,000,000  of  bricks  made  in  1841,  by  the  largest  maker  in  the 
neighborhood,  the  average  per  man,  made  by  the  beer  drinkers  in  the  season, 
was  760,269,  whUe  the  average  of  the  teetotalers  was  795,400,  which  is  35,131  in 
favor  of  the  latter  per  man.  The  highest  number  made  by  a  beer  drinker  was 
880,000;  by  a  teetotaler,  890,000.  The  lowest  number  made  by  a  beer  drinker 
was  659,500;  the  lowest  number  by  a  teetotaler  was  746,000;  leaving  87,000  in 
favor  of  the  latter.  Satisfactory  as  this  account  appears,  I  believe  It  would 
have  been  much  more  so  if  the  teetotalers  could  have  obtained  the  whole  gang 
of  abstainers,  as  they  were  frequently  hindered  by  the  drinking  of  some  of  the 
gang ;  and  when  the  order  is  thus  broken  the  work  can  not  go  on. 
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I  am  informed  that  the  experience  of  the  armies  and  navies  of 
England  and  America  demonstrate  that  the  soldier  or  sailor  who 
abstains  from  the  use  of  alcohol  is,  as  a  rule,  more  vigorous  and 
healthy  than  the  user,  braver  and  more  reliable  in  action,  and  far 
more  capable  of  enduring  the  hardships  of  war. 

Dr.  Storer,  of  Boston,  says,  alluding  to  the  statements  of  Dr.  Day, 
superintendent  of  the  Washingtonian  Home,  of  Boston : 

Reference  has  been  made  by  the  doctor  to  the  dire  effects  so  often  seen  by 
medical  men  in  the  persons  of  the  children  of  those  addicted  to  habits  of  intoxi- 
cation— epilepsy,  idiocy,  and  insanity,  congenital  or  subsequently  developing 
themselves,  with  or  without  any  apparent  exciting  cause.  He  has  not,  however, 
I  think,  sufficiently  held  up  to  the  victims  of  this  baleful  thirst  the  terrible 
curse  they  thus  deliberately  entail  upon  their  descendants. 

It  is  hardly  necessary  to  remark  that  Dr.  Storer,  the  distinguished 
professor  of  obstetrics  and  diseases  of  women  in  Berkshire  Medical 
College,  is  inferior  to  no  other  authority  upon  whatever  relates  to 
his  own  specialty  in  the  practice  of  the  healing  art. 

The  report  of  the  Massachusetts  Board  of  State  Charities  for  1866 
was  prepared  by  seven  gentlemen,  three  of  them  physicians,  all  of 
them  appointed  by  Gov.  Andrew,  and  therefore  not  likely  to  be  a 
board  of  crazy  teetotalers.  Speaking  of  "  one  prolific  cause  of  the 
vitiation  of  the  human  stock,"  they  say : 

That  prolific  cause  is  the  common  habit  of  taking  alcohol  Into  the  system, 
usually  as  the  basis  of  spirits,  wine,  or  beer.  ♦  •  ♦  The  basis  being  the  same 
in  all,  the  constitutional  effects  are  about  the  same.  The  use  of  alcohol  mate- 
rially modifies  a  man's  bodily  condition;  and,  so  far  as  it  affects  him  individu- 
ally, it  is  his  own  affair;  but  if  It  affects  also  the  number  and  condition  of  his 
offspring,  that  affects  ^ciety.  If  its  general  use  does  materially  influence  the 
number  and  condition  of  the  dependent  and  criminal  classes,  it  is  the  duty  of 
all  who  have  thought  and  care  about  social  improvement  to  consider  the  matter 
carefully,  and  it  is  the  special  duty  of  those  having  official  relations  with  those 
classes  to  furnish  facts  and  materials  for  publie^conslderation.  It  is  well  known 
that  alcohol  acts  unequally  upon  man's  nature;  that  it  stimulates  the  lower 
propensities  and  weakens  the  higher  faculties,  ♦  •  •  and  represses  the 
functions  which  manifest  themselves  in  the  higher  or  human  sentiments  which 
result  in  will.  If  the  blood,  highly  alcoholized,  goes  to  the  brain,  its  functions 
become  subverted;  the  man  does  not  know  and  does  not  care  what  he  says 
or  does.  If  this  process  is  often  repeated  *  ♦  ♦  the  man  is  no  longer  under 
control  of  his  voluntary  power,  but  has  come  under  the  dominion  of  automatic 
functions,  which  are  almost  as  much  beyond  his  control  as  the  beating  of  his 
heart.  Any  morbid  condition  of  body  frequently  repeated  becomes  established 
by  habit  •  ♦  ♦  and  makes  him  more  llnble  to  certain  diseases,  as  gout, 
scrofula,  Insanity,  and  the  like.  This  liability  or  tendency  he  transmits  to 
his  children  just  as  surely  as  he  transmits  likeness  in  form  or  feature.  •  ♦  ♦ 
Now,  the  use  of  alcohol  certainly  does  induce  a  morbid  condition  of  body.  It  is 
morally  certain  that  the  frequent  or  the  habitual  overthrow  of  the  conscience 
and  will,  or  the  habitual  weakening  of  them,  soon  establishes  a  morbid  condi- 
tion, with  morbid  appetites  and  tendencies,  and  that  those  appetites  and  tend- 
encies are  surely  transmitted  to  the  offspring. 

Again,  it  is  admitted  that  an  intemi)erate  mother  nurses  her  babe  with  alco- 
holized milk ;  but  it  is  not  enough  considered  that  a  father  gives  to  his  offspring 
certain  tendencies  which  lead  surely  to  craving  for  stimulants.  These  cravings 
once  indulged  grow  to  a  passion,  the  vehemence  of  which  passes  the  compre- 
hension of  common  men. 

Among  the  Greeks  the  prohibition  of  intoxicating  wines  (distilled 
liquors  were  unknown)  was  enforced  by  the  severest  penalties. 
"  I^lato,  Aristotle,  Plutarch,  and  others  have  noticed  the  hereditary 
transmission  of  intemperate  propensities,  and  the  legislation  that 
imposed  abstinence  upon  women  had  unquestionably  in  view  the 
greater  vigor  of  the  offspring  'healthy  minds  in  a  healthy  body.' 
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That  indulgence  in  the  use  of  strong  drink  by  expectant  mothers 
would  be  injurious  to  them  and  their  offspring  was  known  to  the 
learned  and  wise  among  the  ancients."  "  The  Romans  had  a  prohibi- 
tory law  which  forbade  intoxicating  wine,  while  it  allowed  wie  pure 
juice."  (See  the  very  learned  treatise  of  Rev.  Dr.  William  Patton, 
of  New  York  Citjr,  upon  Bible  wines,  published  in  1874,  for  a  great 
mass  of  valuable  information  upon  this  subject.) 

Willard  Parker,  M.  D»  of  New  York,  in  an  address  to  the  Ameri- 
can Ass^ociation  for  the  Cure  of  Inebriates,  asks : 

What  Is  alcohol?  The  answer  Is,  a  poison.  It  is  so  regarded  by  the  b«Bt 
writers  and  teachers  on  toxicology.  I  refer  to  Orflla,  Christison,  and  the  like, 
who  class  it  with  arsenic,  corrosive  sublimate,  and  prusslc  acid.  Like  these 
poisons  when  introduced  into  the  system,  it  is  capable  of  destroying  life  with- 
out acting  mechanically.  Introduced  into  the  sjstem  it  induces  a  general  dis- 
ease, as  well  marked  as  intermittent  fever,  smallpox,  or  lead  poison. 

And  in  a  public  address  the  same  distinguished  gentleman  declares 
"that  one-third  of  all  the  deaths  in  the  city  of  New  York  are  the 
result,  directly  or  indirectly,  of  the  use  of  alcohol;  and  that  within 
the  last  38  years  100,000  persons  in  that  city  have  died  of  its  use, 
either  bj  themselves  or  their  parents." 

And  in  a  letter  to  Rev.  Dr.  Patton,  which  the  latter  cites  in  his 
"  Bible  Wines  "  above  referred  to.  Dr.  Parker  says : 

Alcohol  Is  the  one  evil  genius,  whether  in  wine  or  ale  or  whisky,  and  is  kill- 
ing the  race  of  men.  Stay  the  ravages  of  this  one  poison,  alcohol,  that  king  of 
poisons,  the  mightiest  weapon  of  the  devil,  and  the  millennium  will  soon  dawn. 

Attributing  the  fact  largely  to  intoxicating  liquors  primarily  and 
indirectly,  the  board  of  State  charities  of  Pennsylvania  state  that 
"  in  careful  breeding  of  cattle  at  least  96  per  cent  come  to  maturitv, 
and  of  horses  95  per  cent  in  our  northern  climate,  while  of  the  infi- 
nitely more  precious  rac-e  of  men  at  least  33  per  cent  perish  in  the 
bud  of  infancy  or  blossom  of  early  youth." 

Great  God  1 1  stagger  in  the  effort  to  grasp  these  statistics  of  death. 
Are  these  the  dreams  of  scientific  madmen?  Truth  is  not  only 
stranger  than  fiction  but  infinitely  more  horrible.  And  the  tide  of 
testimony  rolls  on. 

In  1874  Dr.  James  Edmunds,  a  very  distinguished  English  physi- 
cian, delivered  a  course  of  lectures  upon  the  medical  use  of  alcohol 
and  stimulants  for  women,  in  New  York  City,  which  were  published. 
He  says,  page  9: 

It  is  admitted  by  everyone  that  alcohol  is  the  cause  of  more  than  half  the 
insanity  we  have.  I  am  not  so  familiar  with  the  facts  on  this  subject  here  as 
I  should  naturally  be  at  the  other  side  of  the  Atlantic.  •  ♦  ♦  I  know  this: 
That  Lord  Shaftesbury,  the  chairman  of  our  commission  on  lunacy  in  E3nj?land, 
has  said  in  a  parliamentary  report  on  the  subject,  that  6  out  of  10  lunatics  In 
our  asylums  are  made  lunatic  by  the  use  of  alcohol.  It  Is  a  fact  which  can  not 
be  disputed  that  diseases  of  the  liver,  diseases  of  the  lungs,  diseases  of  the 
tissues  of  the  body,  are  induced  directly  by  the  use  of  alcohol,  and  that  as  a 
general  rule  you  may  say  that  where  you  have  alcohol  used  most  largely  and 
most  frequently,  there  these  diseases  and  degenerations  in  the  tissues  of  the 
body  become  most  marked.  I  could  give  you  very  authoritative  facts  bearing, 
upon  this  matter  from  sources  which  are  not  open  to  the  imputation  of  any  kind 
of  moral  bias,  as  the  utterances  of  some  of  our  temperance  friends  may  be  open  to. 

Now  recollect  that  food  is  that  which  puts  strength  into  a  man  and  stimulant 
is  that  which  gets  strength  out  of  a  man ;  so  that  when  you  want  to  use  stimu- 
lant, recollect  that  you  are  using  that  which  will  exhaust  the  last  particles  of 
strength,  with  a  facility  with  which  your  body  would  not  otherwise  part  with 
them.  If  a  man  takes  a  pint  of  brandy,  what  do  we  see?  It  intoxicates,  it  poi- 
sons him.  Of  course  you  know  Intoxicant  Is  a  modification  of  the  Greek  word 
••  toxicon."    The  man  who  is  Intoxicated  is  poisoned ;  we  simply  use  a  Greek  !n- 
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stead  of  a  Saxon  word  for  it.  We  see  a  man  Intoxicated.  What  are  the 
phenomena  we  see  then?  A  man  lies  on  his  back  snoring,  helpless,  senseless.  If 
you  set  him  up,  he  falls  down  again  like  a  sack  of  potatoes.  If  you  try  to  rouse 
him,  you  get  nothing  out  of  him  but  a  grunt.  Is  that  the  effect  of  a  stimulant, 
do  you  think?  I  should  think  it  is  the  effect  of  a  paralyzer  that  you  have — 
mind,  and  body,  and  nerve,  and  muscle  all  equally  and  uniformly  paralyzed 
right  through.  ♦  ♦  ♦  Alcohol  In  a  large  dose  is  a  narcotic  poison,  which 
paralyzes  the  body  and  stupefies  the  mind.  If  a  man  takes  a  somewhat  larger 
dose,  what  do  you  see  then?  You  see  that  snoring  and  breathing  come  to  an 
end;  you  see  that  the  soft,  flabby  pulsation  of  the  heart  ceases;  that  the  spark 
of  life  goes  out,  and  the  man  can  not  be  resuscitated.  In  fact,  there  are  more 
men  killed,  so  far  as  I  know  English  statistics,  more  men  poisoned  in  that  way 
by  alcohol  than  are  poisoned  by  all  other  poisons  put  together.  We  have  a  great 
horror  of  arsenic  and  fifty  other  things;  the  fact  is  that  all  these  other  things 
are  a  mere  bagatelle  in  relation  to  the  most  direct,  absolute,  Immediate,  and 
certain  poisonings  which  are  caused  by  alcohol. 

Col.  J.  G.  Dudley,  of  New  York  City,  has  published  a  valuable 
pamphlet  reviewing  this  subject  and  carefully  collating  the  opinions 
of  the  leading  medical  writers  of  the  last  50  or  75  years,  such  as 
Orfila,  Christison,  Dr.  Taylor,  Pereira,  Prof.  Binz,  Dr.  Lallemand, 
Perrin,  Dr.  Willard  Parker,  Prof.  Edmund  A.  Parkes,  Prof.  Duroy, 
Dumorel,  Magnus,  Dunglison,  Dr.  James  Edmunds,  Powell,  Prof. 
N.  S.  Davis,  Dermarquay,  Wetherbee,  Bums,  Dickinson,  and  others, 
all  of  whom  agree  in  deciding  that  alcohol  is  an  acrid  poison. 

Take  now  the  following  table  from  Nelson's  Vital  Statistics,  which 
Prof.  Parkes  adopts  and  indorses  in  his  great  work  on  hygiene,  page 
270.  These  deductions  were  drawn  from  observations  upon  the  lives 
of  357  persons : 


Age. 

Chance  of  living. 

Temperate 
person. 

Intemper- 
ate person. 

20 

Yeara. 
44.2 
36.5 
28.8 
21.25 
14.285 

Yeara, 
15.6 

30 

13.8 

40 

11.6 

60 

10.8 

60 

8.9 

Whatever  else  the  American  Congress  and  people  may  disagree 
upon,  I  think  it  will  generally  be  conceded  that  lite  insurance  com- 
panies know  what  they  are  about. 

Take  now  the  following  tables  upon  the  basis  of  which  they  do  busi- 
ness, and  which  are  unquestionably  as  reliable  as  the  keenest  obser- 
ration  continued  for  many  years  can  construct.  The  first  table  is 
prepared  by  Dr.  Edward  Jarvis,  a  distinguished  American  statist. 


Age  of  persons. 


Deaths  in  100,000. 


Intem- 
perate. 


Temper- 
ate. 


Comparative  rate 
of  mortality. 


Intem- 
perate. 


Ottiera. 


15  to  20  ymrs . 
20  to  30  years. 
30  to  40  years . 
40  to  50  years. 
60  to  60  years. 
60  to  90  years. 


1,342 
4,d53 
4,620 
6,992 
6,418 
46, 174 


730 

974 

1,110 

1,452 

2,254 

33,260 


10 
10 
10 
10 
10 
10 


Comparative  rate  of  deaths  in  equal  numbera  of  intemperate  and  temperate  persona 
of  all  ages,  the  same  year 


32 


10 
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The  following  is  from  Carpenter  on  Physiology.  It  compares  four 
general  insurance  companies  with  one  temperance  provident  institu- 
tion. And  it  should  be  noted  that  this  is  a  comparison  of  teetotalers 
on  the  one  hand  with  teetotalers  and  moderate  or  temperate  drinkers 
combined  on  the  other: 


Policies 
issued. 


Number  of 
deaths. 


Equal  to, 

per 
thousand- 


Company  A 

Company  B 

Company  C . . .  * 

Company  D 

Temperance  provident  histitution 


944 

1,901 

838 

2,470 

1,596 


15 
14 
13 
26 
74 


The  first  table  shows  an  average  mortality  more  than  three  times 
as  large  among  the  intemperate  as  among  the  temperate,  and  the 
other  more  than  two  and  one-half  times  larger  in  the  general  com- 
panies than  in  the  temperance  institution. 

Dr.  Carpenter  also  indorses  a  certificate,  of  which  the  following  is 
one  paragraph,  which  he  says  was  signed  by  more  than  2,000  physi- 
cians of  all  grades  and  degrees,  from  the  court  physicians  and  leading 
metropolitan  surgeons  to  the  humble  country  practitioner: 

We  the  undersigned  are  of  opinion — 

First.  That  a  very  large  proportion  of  human  misery.  Including  poverty,  dis- 
ease, and  crime.  Is  induced  by  the  use  of  alcoholic  or  fermented  liquors  as 
beverages. 

The  evidence  of  this  character  is  entirely  inexhaustible,  and  I  close 
it  with  the  following  "  declaration  "  by  the  uncontradicted  voice  of 
the  medical  profession  of  New  York  CJity  and  vicinity : 

MEDICAL  DECLARATION. 

1.  In  view  of  the  alarming  prevalence  and  111  eflPects  of  Intemperance,  with 
which  none  are  so  familiar  as  members  of  the  medical  profession,  and  which 
have  called  forth  from  eminent  English  physicians  the  voice  of  warning  to  the 
people  of  Great  Britain  concerning  the  use  of  alcoholic  beverages,  we,  the  under- 
signed, members  of  the  medical  profession  of  New  York  and  vicinity,  unite  In  the 
declaration  that  we  believe  alcohol  should  be  classed  with  other  powerful  drugs; 
that,  when  prescribed  medicinally,  it  should  be  with  conscientious  caution  and  a 
sense  of  grave  responsibility. 

2.  We  are  of  opinion  that  the  use  of  alcoholic  liquor  as  a  beverage  Is  produc- 
tive of  a  large  amount  of  physical  disease;  that  It  entails  diseased  appetlties 
uiwn  offspring;  and  that  It  is  the  cause  of  a  large  percentage  of  the  crime  and 
pauperism  of  our  cities  and  country. 

3.  We  would  welcome  any  Judicious  and  effective  legislation — State  and 
National — which  should  seek  to  confine  the  traffic  In  alcohol  to  the  legitimate 
purposes  of  medical  and  other  sciences,  art,  and  mechanism. 

Edward  Dela  field,  M.  D.,  president  College  of  Physicians  and  Surgeons,  and  of 
Roosevelt  Hospital. 

Wlllard  Parker,  M.  D.,  ex -president  Academy  of  Medicine. 

A.  Clark,  M.  D.,  professor  College  of  Physicians  and  Surgeons  and  senior 
physician  Bellevue  Hospital. 

James  Anderson,  M.  D.,  No.  30  University  Place,  ex-president  Academy  of 
Medicine  and  president  Physicians*  Mutual  Aid  Association. 

E.  R.  Peaslee,  M.  D.,  ex-president  Academy  of  Medicine,  New  York. 

C.  R.  Agnew,  M.  D.,  ex-presldent  Medical  Society  of  the  State  of  New  York. 

Stephen  Smith,  M.  D.,  surgeon  Bellevue  Hospital,  commissioner  of  health,  and 
president  American  Health  Association. 

Alfred  C.  Post,  M.  D.,  tL.  D.,  professor  of  surgery  In  University  Medical  Col- 
lege and  ex-presldent  New  York  Academy  of  Medicine. 
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E.  D.  Hudson,  jr.,  M.  D.,  professor  of  theory  and  practice  of  medicine,  Wom- 
an's Medical  College  of  New  York  Infirmary. 

Erasmus  D.  Hudson,  M.  D.,  physician  and  surgeon. 

Elisha  Harris,  M.  D.,  secretary  American  Public  Health  Association,  late  sani- 
tary superintendent  Metropolitan  board  of  health,  and  corresponding  secretary 
Prison  Association  of  New  York. 

Ellsworth  Eliot,  M.  D.,  president  of  the  New  York  County  Medical  Society. 

Stephen  Rogers,  M.  D.,  president  of  the  Medico-Legal  Society  of  New  York. 

Andrew  H.  Smith,  M.  D.,  visiting  physician  to  St.  Luke's  Hospital,  etc. 

J.  E.  Janvrin,  M.  D. 

Verranus  Morse,  M.  D.,  Brooklyn. 

E.  T.  Richardson,  M.  D.,  Brooklyn. 
William  H.  Hall,  M.  D. 

Walter  R.  Gillette,  M.  D.,  physician  to  Charity  Hospital,  lecturer  University 
Medical  College.. 

J.  R.  Leamlng,  M.  D.,  physician  to  St  Luke's  Hospital,  president  University 
Alumni  Association,  emeritus  professor  of  medicine,  etc. 

James  O.  Pond,  M.  D.,  treasurer  New  York  Academy  of  Medicine. 

Theodore  L.  Mason,  M.  D.,  consulting  surgeon  Kings  County  Inebriates'  Home, 
consulting  surgeon  Long  Island  College  Hospital,  etc..  and  president  collegiate 
department. 

G.  J.  Fisher,  M.  D.,  late  vice  president  New  York  State  Medical  Society,  late 
president  Westchester  County  Medical  Society,  etc. 

George  W.  Hall,  M.  D.,  Brooklyn. 

John  A.  Jenkins,-  M.  D.,  Brooklyn. 

J.  L.  Little,  M.  D.,  lecturer,  College  of  Physicians  and  Surgeons,  New  York; 
surgeon  to  St  Luke's  Hospital. 

W.  F.  Sanford,  M.  D.,  Brooklyn. 

S.  Fleet  Spier,  M.  D.,  surgeon  Brooklyn  City  Hospital,  surgeon  Brooklyn  Eye 
and  Ear  Infirmary,  etc 

John  M.  Cuyler,  M.  D.,  surgeon  United  States  Army,  medical  director  De- 
partment of  the  East,  New  York. 

Martyn  Paine,  M.  D.,  LL.  D.,  emeritus  professor  University  Medical  College. 

Augustus  G.  Elliot,  M.  D.,  ex-physician  Bellevue  Hospital  and  New  York  In- 
stitute for  Deaf  and  Dumb. 

Robert  Watts,  M.  D.,  visiting  physician  Charity  Hospital  and  to  the  Roose- 
velt Hospital. 

Henry  A.  Stiles,  M.  D.,  sanitary  inspector  board  of  health. 

A.  D.  Rockwell,  M.  D.,  electrotherapeutist  New  York  State  Woman's  Hos- 
pital. 

A.  B.  De  Luna,  M.  D.,  visiting  physician  Northwestern  Dispensary,  New  York. 
Robert  Taylor,  M.  D.,  attending  physician  for  diseases  of  the  throat  and 

Inngs,  Northwestern  Dispensary,  Forty-second  Street  and  Ninth  Avenue,  New 
York. 

M.  A.  Wilson,  M.  D.,  attending  physician  New  York  Dispensary,  North- 
western Dispensary;  member  of  the  County  Medical  Society  and  Medical 
Library  and  Journal  Association,  103  West  Twenty-ninth  Street 

Paluel  De  Marmon.  M.  D.,  physician  to  the  Academy  of  Mount  St  Vincent 

William  B.  Eager,  M.  D.,  physician  to  Charity  Hospital. 

Frank  H.  Hamilton,  M.  D.,  LL.  D.,  surgeon  Bellevue  Hospital  and  St  Francis's 
Hospital,  professor  of  practice  of  surgery  in  Bellevue  Hospital  Medical  College. 

F.  L.  Harris,  M.  D.,  No.  43  East  Thirtieth  Street,  late  deputy  health  ofllcer  of 
the  port  of  New  York. 

Eben  Storer,  M.  D.,  No.  47  East  Thirtieth  Street 

B.  S.  Dunster,  M.  D.,  professor  of  obstetrics  in  the  Long  Island  College  Hos- 
pital and  the  medical  department  of  Dartmouth  College,  resident  physician  In- 
fants' Hospital,  Randalls  Island. 

Mrs.  Mary  C.  Brown,  M.  D.,  Brooklyn. 
Walter  Pardee,  M.  D.,  No.  248  West  Thirty-fourth  Street 
Edward  Bayard,  M.  D.,  No.  8  West  Fortieth  Street 
Lewis  Hallock,  M.  D. 
A.  N.  Bell,  M.  D.,  editor  of  the  Sanitarian. 
R.  C.  Moflfat,  M.  D.,  Brooklyn. 

Sarah  M.  Ellis,  M.  D.,  late  professor  of  anatomy,  New  York  Medical  College 
for  Women. 
Edwin  West  M.*f).,  No.  42  West  Washington  Place. 
William  J.  Bauer,  M.  D.,  No.  13  East  Thirty-third  Street 
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Daniel  H.  HastlDgs,  M.  D.,  No.  214  West  Twenty-eighth  Street 
S.  T.  BlrdsaU,  M.  D. 

A.  Houghton  Blrdsall,  M.  D. 
Ernst  T.  Hoffman,  M.  D. 

John  Ellis,  M.  Dm  author  of  the  Avoidable  Causes  of  Disease. 
Hans  Powell,  M.  D.,  surgeOn  general  Grand  Army  of  the  Republic 
H.  S.  Glebert,  M.  D.,  Brooklyn. 

Elizabeth  S.  Adams,  M.  D.,  No.  166  West  Twenty-third  Street,  physician  New 
York  Medical  College  for  Women. 
George  Newby,  M.  D.,  No.  160  West  Sixteenth  Street. 
S.  Swan,  M.  D.,  No.  13  West  Thirty-eighth  Street. 

B.  B.  Belden,  M.  D.,  Alexander  Hutchlns,  M.  D.,  No.  796  De  Kalb  Avenue, 
Brooklyn. 

Edwin  T.  Ward,  M.  D. 

J.  W.  Q.  Clements,  M.  D. 

Warren  Freeman,  M.  D.,  No.  89  West  Thirty-sixth  Street 

William  Detmold,  M.  D. 

Nathan  Bozeman,  M.  D. 

Edmund  Fowler,  M.  D. 

John  Purcell,  M.  D.,  No.  51  Henry  Street 

E.  D.  Morgan,  Jr.,  M.  D.,  attending  physician  Brick  Church  Chapel  Dispensary, 
physician  New  York  post  office. 

J.  A.  WiUiams,  No.  256  West  Thirty-fourth  Street 
*  J.  B.  Elliott,  M.  D.,  No.  493  Clinton  Avenue,  Brooklyn. 

B.  F.  Underwood,  M.  D.,  treasurer  Kings  County  Homoeopathic  Medical 
Society. 

Samuel  S.  Guy,  M.  D.,  ex-president  New  York  State  Homoeopathic  Medical 
Society,  ex-presldent  American  Institute  of  Homoeopathy,  etc. 

J.  W.  Dowling,  M.  D.,  No.  568  Fifth  Avenue,  registrar  and  professor  of  prac- 
tice New  York  Homoeopathic  Medical  College. 

Homer  J.  Ostrom,  M.  D.,  No.  568  Fifth  Avenue. 

Henry  Mlnton,  M.  D.,  ex-presldent  Homoeopathic  Medical  Society,  Kings 
County. 

C.  B.  McQuesten,  M.  D. 

Charles  E.  Blumenthal,  M.  D.,  LL.  D.,  chairman  medical  board  of  Hahnemann 
Hospital. 

M.  Freligh,  author  of  Practice  of  Medicine  and  Materia  Medica. 

Edwin  G.  Freligh,  M.  D.,  toxicologlcal  and  analytical  chemist. 

S.  P.  Burdlck,  M.  D.,  professor  of  obstetrics.  Homoeopathic  Medical  College, 
New  York. 

D.  A.  Gorhu,  M.  D.,  Brooklyn. 
H.  P.  Patridge,  M.  D. 

Fred.  Elliot  M.  D. 

Jared  G.  Baldwin,  M.  D.,  No.  8  East  Forty-first  Street 

W.  H.  Scott,  M.  D.,  No.  8  East  Forty-flrst  Street 

F.  F.  Allen,  M.  D. 

Frank  Bond,  A.  B.,  M.  D.,  No.  27  Schermerhom  Street  Brooklyn. 

Albert  E.  Sumner,  M.  D.,  medical  director  Brooklyn  Homoeopathic  Hoq;)lta]. 

W.  M.  Pratt,  M.  D. 

D.  Simmons,  M.  D. 

May  H.  Everett,  M.  D. 

Jennie  ESnsign,  M.  D. 

B.  F.  Joslin,  M.  D. 

B.  F.  Bowers,  M.  D.,  ex-president  New  York  County  Homoeopathic  Medical 
Society. 

Wilson  Peterson,  M.  D.,  physician. 

Charles  F.  Rogers,  M.  D. 

Edward  C.  Fraye,  M.  D. 

Alice  Boole  Campbell,  M.  D.,  No.  114  South  Third  Street,  Brooklyn. 

F.  Seeger,  M.  D.,  chief  physician  Hahnemann  Hospital,  New  York. 

B.  J.  Whitney,  M.  D.,  visiting  physician  Brooklyn  Homoeopathic  Hospital. 

J.  A.  Bennett,  M.  D.,  No.  121  Second  Avenue. 

M.  A.  Tinker,  M.  D.,  No.  572  Henry  Street  Brooklyn. 

W.  M.  Chamberlln,  M.  D.,  physician  to  Charity  Hospital  and  Demllt  Dis- 
pensary. 

W.  Hanford  White,  M.  D.,  No.  1  West  Thirty-fourth  Street 

M.  W.  Palmer,  M.  D. 
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A.  S.  BaU,  M.  D. 

B.  G.  Bartlett,  M.  D. 

B.  L.  Cetlinski,  M.  D.,  New  Haven  (Ck>on.)  Homceopathic  Dispensary. 
Albert  Wright,  M.  D.,  Brooklyn. 

W.  M.  L.  Fiske,  M.  D.,  Brooklyn. 

Sarah  E.  Bissell,  M.  D.,  No.  104  East  Seventeenth  Street 

C.  H.  Bronson,  M.  D.,  Brooklyn. 
Samuel  Talmage,  Brooklyn. 

William  D.  McDonald,  M.  D.,  New  York  Homeopathic  Medical  Ck>llege. 

J.  F.  Talmage,  M.  D.,  Brooklyn. 

A.  J.  Palmer,  M.  D.,  Brooldyn. 

Samuel  Willets,  president  Women's  Medical  Ck)llege  of  the  New  York  In- 
firmary. 

Henry  C.  Houghton,  M.  D.,  professor  of  physiology.  New  York  Medical  Col- 
lege for  Women,  visiting  physician  Five  Points  House  of  Industry,  etc 

J.  L.  Brown,  M.  D.,  No.  61  West  Thirty-sixth  Street. 

George  I.  Bennet,*  M.  D.,  Brooklyn. 

While  there  is  a  large  array  of  eminent  medical  authorities  which 
incline  to  the  belief  that  the  moderate  use  of  fermented  liquors  is  not 
injurious  and  is  often  beneficial  to  health,  yet  the  concurring  senti- 
ment of  the  medical  world  is  against  the  use  of  distilled  alcoholic 
beverages.  But  the  weight  of  the  latest  and  best  medical  and  scien- 
tific opmion  largely  preponderates  in  favor  of  the  position  that  alco- 
hol is  simply  a  poison,  and  should  never  be  introduced  to  the  human 
organism  even  in  the  forms  of  fermentation  except  as  an  antidote  for 
disease,  like  arsenic,  strychnine,  prussic  acid,  or  any  other  powerful 
but  poisonous  agency.  1  do  not  propose  to  enter  this  field  of  discus- 
sion, so  far  as  the  light  domestic  wines  and  drinks  of  the  people  are 
concerned.  It  is  not  essential  to  the  grounds  of  my  argument  in 
support  of  the  proposed  amendment.  It  is  only  just,  however,  that 
the  position  of  the  medical  profession  upon  the  influence  of  alcohol 
in  any  form  of  administration  upon  the  human  system  should  be 
fairly  stated,  and  if  in  so  doing  it  shall  have  appeared  that  the  pre- 
pjonderance  of  opinion  is  against  the  use  of  fermented  as  well  as  dis- 
tilled liquors  it  is  no  fault  of  mine.  It  will  strengthen  the  argument 
against  the  stronger  and  more  concentrated  poison,  if  it  £all  be 
found  or  believed  that  fermented  liquors  contam  enough  of  the  per- 
nicious spirit  of  wine,  which  one  of  Shakespeare's  immortal  charac- 
ters stigmatizes  as  "devil,"  to  endanger  the  physical,  mental,  and 
moral  organism  of  those  who  indulge  in  their  habitual  use. 

FACTS  AND  STATISTICS  FROM  THE  CENSUS  AND  OTHER  SOURCES,  MOSTLT 

OFFICIAL. 

I  now  desire  to  present  in  the  best  manner  I  can  a  statement  of 
facts  bearing  upon  the  effect  of  the  manufacture  and  use  of  intoxicat- 
ing liquors  on  the  wealth,  industries,  and  productive  powers  of  the 
Nation;  also  upon  its  ignorance,  pauperism,  and  crime.  I  have  en- 
deavored to  authenticate  every  statement  by  careful  inquiry.  The 
information  is  drawn  from  the  census  returns,  from  records  of  the 
departments  of  Government,  reports  of  State  authorities,  declara- 
tions from  prominent  statisticians,  and  responsible  gentlemen  in  dif- 
ferent parts  of  the  country.  Much  of  it  is  to  be  found,  with  a  great 
deal  more  of  similar  matter,  in  a  very  valuable  book  published  the 
present  year.  The  author  is  William  Hargreaves,  M.  D.,  of  Phila- 
delphia. No  one  who  has  not  fought  with  figures,  like  old  Paul  with 
the  beasts  at  Ephesus,  knows  how  it  taxes  the  utmost  powers  of  man 
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to  classify,  condense,  and  present  intelligibly  to  the  mind  the  mathe- 
matical or  statistical  demonstration  of  these  tremendous  social  and 
economic  facts.  The  truths  they  teach  involve  the  fate  of  modem 
civilization. 

In  1870  the  tax  collected  by  the  Internal  Revenue  Department  was 
upon  72,425,353  gallons  of  proof  spirits  and  6,081,520  barrels  of  fer- 
mented liquors.  Commissioner  Delano  estimates  the  consumption  of 
distilled  spirits  in  1869  at  80,000,000  gallons.  By  the  census  returns 
June  1, 1860,  there  were  produced  in  the  IJnited  States  90,412,581  gal- 
Ions  of  domestic  spirits — and  of  course  this  was  consumed,  with  large 
amounts  imported  besides — ^but  there  are  very  large  items  which 
escape  the  official  enumeration.  These  have  been  carefully  estimated 
as  follows : 

Gallons. 

Domestic  liquors  evading  tax  and  Imported  smuggled,  at  least 5, 000.  000 

Domestic   wines 10, 000. 000 

Domestic  wines  made  on  farms 3,092,330 

Domestic  wines  made  and  used  in  private  families 1, 000, 000 

DUutions  of  liquors  paying  tax  by  dealers 7,500,000 

26,  592,  330 

This  amount  added  to  the  total  produced  in  1860  would  be  107,- 
004,911 ;  added  to  amount  on  which  was  collected  tax  in  1870  would 
be  99,017,683. 

It  is  well  known  that  the  great  mass  of  alcoholic  liquor  is  con- 
sumed as  a  beverage,  and  it  will  fall  below  the  fact  to  place  the 
amount  paid  for  it  at  retail  by  the  American  drinker  at  75,000,000 
gallons  vearly.  But  take  the  very  modest  estimate  of  Dr.  Young, 
Chief  of  the  Bureau  of  Statistics,  who  makes  the  following  estimate 
of  the  sales  of  liquors  in  the  fiscal  year  ending  June  1,  1871 : 

Whisky  (alone),  60,000  000  gallons  at  $6,  at  retail $360,000,000 

Imported  spirits,  2.500,000  gallons  at  $10,  at  retail 25.000,  000 

Imported  wine,  10,700.000  gallons  at  $5,  at  retail 53,500,000 

Ale,  beer,  and  porter,  6,500,000  gallons  at  $20  a  barrel,  at  retail—  130, 000,  000 
Native  wines,  brandies,  cordials,  estimated 31,  500,  000 

Total 600, 000, 000 

I  am  satisfied  that  this  is  much  below  the  real  amount,  but  it  is 
enough. 

This  is  one-seventh  the  value  of  all  our  manufactures  for  that  year, 
more  than  one-fourth  that  of  farm  productions,  betterments,  and 
stock,  as  shown  by  the  census. 

Dr.  Hargreaves  estimates  the  retail  liquor  bill  of  1871  at  $680,- 
036,042.  In  1872,  as  shown  by  the  internal-revenue  returns,  there  was 
a  total  of  domestic  and  foreign  liquors  shown  into  the  hands  of  the 
American  people  of  337,288,066  gallons,  the  retail  cost  of  which  at 
the  estimated  prices  of  Dr.  Young  is  $735,720,048.  The  total  of 
liquors  paying  tax  from  1860  to  1872—13  years— was  2,762,926.066 
gallons,  costing  the  consumer  $6,780,161,805.  During  several  of  these 
years  the  Government  was  largely  swindled  out  of  the  tax,  so  that 
no  mortal  knows  how  far  the  truth  lies  beyond  these  startling 
aggregates. 

Dr.  Young  estimates  the  cost  of  liquors  in  1867  at  the  same  as  in 
1871— $600,000,000— and  exclaims:  "It  would  pay  for  100,000,000 
barrels  of  flour,  averaging  2^  barrels  to  every  man,  woman,  and  child 
ill  the  country." 


Digitized  by  VjOOQIC 


26  XEMPEBAKOB  Ain>  EDUGATIOK. 

Such  facts  might  well  transform  the  mathematician  into  an  excla- 
mation point.  Dr.  Hargreaves,  who  goes  into  all  the  minutiae  of  the 
demonstration,  dealing,  however,  only  with  bureau  returns,  declares 
that  the  annual  consumption  of  distilled  spirits  in  the  United  States 
is  not  less  than  100,000,000  gallons  annually,  and  this  makes  a  very 
small  allowance  for  "crooked  whisky."  Take,  now  Dr.  Yoimff's 
moderate  estimate  of  $600,000,000  annually,  and  relying  upon  the 
official  records  of  the  country,  and  in  16  years  we  have  oestroyed  in 
drink  $9,600,000,000 — more  than  four  times  the  amount  of  the 
national  debt  and  once  and  a  half  times  the  whole  cost  of  the  War  of 
the  Rebellion  to  all  sections  of  the  country,  while  the  loss  of  life, 
health,  spiritual  force,  and  moral  power  to  the  people  was  beyond 
comparison  greater.  The  lowest  estimate  I  have  seen  of  the  annual 
loss  of  life  directly  from  the  use  of  intoxicating  liquor  is  60,000,  or 
960,000  during  the  period  above  mentioned;  more  than  three  times 
the  whole  loss  of  the  North  by  battle  and  disease  in  the  war,  as  shown 
by  the  official  returns. 

The  assessed  value  of  all  the  real  estate  in  the  United  States  is 
$9,914,780,825;  of  personal,  $4,264,205,907.  In  25  years  we  drink 
ourselves  out  of  the  value  of  our  country,  personal  property  and  all. 

The  census  shows  that  in  1870  the  State  of  New  York  spent  for 
liquors  $106,590,000 ;  more  than  two-fifths  of  the  value  of  products  of 
agriculture  and  nearly  one-seventh  the  value  of  all  the  manufactures 
and  nearly  two-thirds  of  the  wages  paid  for  both  agriculture  and 
manufactures,  the  liquor  bill  being  little  less  than  twice  the  receipts 
of  her  railroads.  The  liquor  bill  of  Pennsylvania  in  1870  was  $65,- 
075,000;  of  lUmois^  $42,825,000;  Ohio,  $58,845,000;  Massachusetts, 
$25,195,000;  New  Hampshire,  $5,800,000;  Maine,  where  the  prohibi- 
tory law  is  better  enforced  than  anywhere  else,  $4,215,000,  although 
Maine  has  twice  the  population  of  New  Hampshire. 

Dr.  Hargreaves  says  that  there  was  expended  for  intoxicating 
drinks  in — 

1869 '- $693, 999, 509 

1870 619.425,110 

1871 680, 036, 042 

1872 735, 726, 048 

Total 2, 729, 186. 709 

Annual  average 682,-296. 677 

And  he  says  the  average  is  larger  since  1872,  exceeding  $700,000,000. 

Each  family  by  the  census  averages  5.09  persons,  and  we  spend  for 
liquor  at  the  rate  of  $81.74  yearly  for  each.  The  loss  to  the  Nation  in 
perverted  labor  is  very  great.  In  1872  there  were  7,276  licensed 
wholesale  liquor  establishments  and  161,144  persons  licensed  to  sell 
at  retail.  It  is  said  that  there  are  as  many  more  unlicensed  retail 
liquor  shops.  All  these  places  of  traffic  must  employ  at  least  half  a 
million  of  men.  There  were  then  3,132  distilleries,  which  would  em- 
ploy certainly  five  men  each — say,  15,660.  The  brewers'  congress  in 
1874  said  that  there  were  employed  in  their  business  11,698.  There 
would  be  miscellaneously  employed  about  breweries  and  distilleries 
10,000;  in  selling,  say,  500,000.  In  all,  say,  550,000  able-bodied  men, 
who,  so  far  as  distilled  liquors  are  concerned  at  least,  constitute  a 
standing  army  constantly  destroying  the  American  people.    They 
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create  more  havoc  than  an  opposing  nation  which  should  maintain 
a  hostile  force  of  half  a  million  armed  men  constantly  making  war 
against  us  upon  our  own  soil.  The  temple  of  this  Janus  is  always 
open.    Why  should  we  thus  persevere  in  self-destruction  ? 

There  are  600,000  habitual  drunkards  in  the  United  States.  If 
they  lose  half  their  time  it  would  be  a  loss  of  $150,000,000  to  the 
Nation  in  productive  power  and  in  wages  and  wealth  to  both  the 
Nation  and  themselves  every  year. 

Dr.  Hargreaves  has  constructed  the  following  table: 

The  yearly  loss  of  time  and  industry  of  545,024  men  employed  in 

liquormaklng  and  selling $272,812,000 

Loss  of  time  and  industry  of  600,000  drunkards 150,000,000 

Loss  of  time  of  1,404,323  male  tipplers 146, 849, 592 

Total 568, 861, 592 

And  he  adds  that  investigation  will  show  this  large  aggregate  is 
far  below  the  true  loss. 

By  this  same  process  40,000^000  bushels  of  nutritious  grain  is  an- 
nually destroyed,  equal  to  six  hundred  million  4-pound  loaves; 
about  80  loaves  for  each  family  in  the  country. 

Dr.  Hitchcock,  president  of  Michigan  State  board  of  health,  esti- 
mates the  annual  loss  of  productive  life  by  reason  of  premature 
deaths  produced  by  alcohol  at  1,127,000  years,  and  that  there  are  con- 
stantly sick  or  disabled  from  its  use  98,000  persons  in  this  country. 

Assuming  the  annual  producing  power  of  an  able-bodied 
person  to  be  $500  value,  and  this  annual  loss  of  life  would 
otherwise  be  producing,  the  national  loss  is  the  immense 
sum  of $612, 510, 000. 00 

A.dd  to  this  the  losses  by  the  misdirected  industry  of  those 
engaged  in  the  manufacture  and  sale;  loss  of  one-half  the 
time  of  the  600,000  drunkards  and  of  the  tipplers,  as  their 
number  is  estimated  by  Dr.  Hargreaves 568, 861, 592.  00 

And  we  have 1, 181, 371, 592. 00 

The  grain,  etc.,  destroyed 36,000,000.00 

1, 217, 371, 592. 00 
Dr.  Hitchcock  estimates  the  number  of  insane,  made  so  an- 
nually, at  9,338,  or  loss  in  effective  life  of  98,259  years, 

at  $500  per  year 49,129,500.00 

Number  of  idiots  from  same  cause,  an  annual  loss  of 
319,908  years 159, 954, 000. 00 

1,426,455,092.00 
Deduct    receipts    of    internal-revenue    tax, 

(year  1875) $61,226,995.63 

Receipts  from  about  500,000  State  licenses, 

at  $100 50,000,000.00 

Ill,  225, 995.  63 

Annual  loss  to  the  Nation  of  production 1,315,229,096.47 

Annual  value  of  all  labor  ki  the  United  States,  as  per  census 

of  1870 1, 263, 984, 003. 00 

Losses  from  alcohol  In  excess  of  wages  of  labor  yearly.  51,  245.  093. 47 

This  calculation  includes  nothing  for  interest  upon  capital  in- 
vested, for  care  of  the  sick,  insane,  idiotic — it  allows  alcohol  credit 
for  revenue  paid  on  all  which  is  used  for  legitimate  purposes.    In 
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England  the  capital  invested  in  liquor  business  is  $585,000,000,  or 
£117,000,000.  It  was  proved  by  the  liquor  dealers  before  the  com- 
mitee  of  the  Massachusetts  Ijegislature  in  1867  that  the  capital  in- 
vested in  the  business  in  Boston  was  at  least  $100,000,000,  and  in  the 
whole  country  it  can  not  be  less  than  $1,000,000,000,  or  ten  times  the 
amount  invested  in  Boston.  The  annual  value  of  imported  liquors 
is  about  $80,000,000.  It  may  be  that  the  above  estimate  of  losses 
yearly  to  the  Nation  is  too  high.  Perhaps  $500  is  more  than  the  aver- 
age gross  earnings  of  an  able-bodied  man,  and  there  may  be  other 
errors  of  less  consequence.  But  any  gentleman  is  at  liberty  to  divide 
and  subdivide  the  dreadful  aggregate  as  often  and  as  long  as  he 
pleases,  and  then  I  would  ask  him  what  good  reason  has  he  to  give 
why  the  Nation  should  lose  anything  from  these  causes. 

PAUPERISM. 

I  can  not  detain  the  House  with  full  statistics  from  the  various 
States  in  regard  to  the  pauperism  occasioned  by  alcohol,  but  not  less 
than  130,000  widows  and  orphans  are  left  such  in  our  country  an- 
nually by  liquor  drinkers,  and  from  two-thirds  to  four-fifths  of  the 
inmates  of  our  poorhouses  are  sent  there  by  drink. 

CRIME. 

The  statistics  of  crime  are  even  more  astounding.  In  the  report  of 
the  United  States  Commissioner  of  Education  for  1871,  page  541,  I 
find  this  statement  : 

The  fourth  fact  Is,  that  from  80  to  90  per  cent  of  our  criminals  connect  their 
courses  of  crime  with  Intemperance.  Of  the  14.315  inmates  of  the  Massachu- 
setts prisons,  12,396  are  reported  to  have  been  intemi)erate,  or  84  per  cent 

Ninety-three  per  cent  of  those  confined  in  Deer  Island  house  of 
industry  are  confined  for  crimes  connected  with  liquor. 

In  the  New  Hampshire  prison  G5  out  of  91  admit  themselves  to  have  been 
Intemperate.  Reports  from  every  State,  county,  and  municipal  prison  In  Ck)n- 
nectlcut  made  In  1S71  show  that  more  than  90  per  cent  had  been  in  habits 
of  drink  by  their  own  admission. 

The  warden  of  the  Rhode  Island  State  prison  estimates  90  per  cent 
of  his  prisoners  as  drinkers.  These  relate  to  those  who  have  been 
guilty  of  the  more  serious  offenses,  not  mere  everyday  arrests  for 
drunkenness  and  disorderly  conduct. 

The  report  of  the  board  of  State  charities  of  Pennsylvania  for  1871 
says,  page  89 : 

The  most  prolific  source  of  disease,  poverty,  and  crime  observing  men  will 
acknowledge  is  intemperance. 

Mr.  William  J.  Mullen,  the  well-known  and  highly  esteemed  prison 
agent,  in  his  report  for  1870  says: 

An  evidence  of  the  bad  effects  of  this  unholy  business  may  be  seen  in  the 
fact  that  there  have  been  34  murders  with  this  city  (Philadelphia)  during  the 
last  year  alone,  each  one  of  which  was  traceable  to  intemperance,  and  121  as- 
saults for  murder  proceeding  from  the  same  cause.  Of  over  38.000  arrests  in 
our  city  within  the  year,  75  per  cent  were  caused  by  intemperance.  Of  18.305 
persons  committed  to  our  prison  within  the  y^ar,  more  than  two-thirds  were  the 
consequence  of  intemperance. 
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Judge  Allison,  in  a  speech  delivered  in  Philadelphia  in  1872,  says: 

In  our  criminal  courts  we  can  trace  four-fifths  of  the  crimes  that  are  com- 
mitted to  the  influence  of  rum.  There  is  not  one  case  in  twenty  where  a  man 
is  tried  for  his  life  in  which  rum  is  not  the  direct  or  Indirect  cause  of  the 
murder. 

And  Philadelphia  is  the  city  of  brotherly  love.  She  is  excelled 
by  no  large  city  in  the  world  in  all  the  elements  and  evidences  of  en- 
lightened Christian  civilization.  She  has  immortalized  herself  in 
our  centennial  year  by  a  queenly  majesty  of  municipal  deportment 
and  a  magnificence  of  patriotic  hospitality  which  are  a  source  of  love 
and  pride  to  her  countrymen  and  have  won  for  her  the  cordial  and 
unstinted  admiration  of  mankind.  And  it  is  a  delightful  relief  for 
my  aching  head,  as  I  copy  and  compile  these  statistics  of  damnation, 
to  record  the  illuminating  and  illustrative  fact  that  on  those  centenial 
grounds,  from  which  intoxicating  liquors  were  rigidly  excluded,  and 
where  the  esthetic  and  diviner  cravings  of  humanity  were  fed  as  from 
the  gardens  of  God,  among  all  the  millions  who  wandered  through 
that  world  of  the  last  and  highest  results  of  civilization  on  earth, 
not  one  arrest  was  made  for  intoxication  during  the  whole  term  of 
the  exhibition.  The  infinite  significance  of  that  philosophy  which 
not  only  demands  prohibitory  laws  to  restrain  evil,  but  also  the  pro- 
vision of  food  for  the  mind  and  stimulants  to  all  the  innocent,  en- 
larging, and  ennobling  tendencies  of  the  soul,  could  not  be  more 
.  strikingly  illustrated  and  enforced. 

Mr.  Speaker,  the  records  of  New  York,  with  her  more  than  10,000 
liquor  shops,  one-half  of  which  are  unlicensed,  and  which  Mr.  Oliver 
Dyer  says  would  line  both  sides  of  a  street  running  from  the  Battery 
out  8  miles  into  Westchester  County,  having,  by  the  report  of  Supt. 
Kennedy,  made  some  years  since,  an  average  of  134  visits  each  daily, 
with  50,844  arrests  for  intoxication  and  disorderly  conduct  in  the 
single  vear  1868,  and  with  98,861  arrests  for  crimes  of  every  descrip- 
tion, nine-tenth  of  which  were  the  result  of  drink;  all  these  I  have 
examined,  but  I  have  no  heart  to  dwell  upon  them.  I  can  not  endure 
their  longer  contemplation.  The  mathematics  of  this  infinite  evil 
are  only  paralleled  by  the  tremendous  calculations  of  astronomy, 
and  as  I  quit  the  appalling  theme  I  feel  as  though  I  had  been  cal- 
culating eclipses  on  the  firmament  of  the  pit. 

If  we  can  do  no  more  for  this  agonized  land,  gi'oaning  and  travail- 
ing in  despair,  than  to  institute  tne  commission  of  inquiry  into  the 
statistical  evidences  which  are  waiting  everywhere  for  proper  authen- 
tication, and  a  bill  for  which,  having  passed  the  Senate,  reposes  in 
the  embrace  of  a  committee  of  this  House,  we  shall  have  accom- 
plished something  for  which  the  ages  to  come  will  rise  up  to  bless  our 
memory,  for  I  sincerely  belieye  that  nothing  is  required  to  work  out 
our  salvation  from  the  great  evil  which  we  are  considering  but  au- 
thentic knowledge  generally  diffused  among  the  people.  In  the  pres- 
sure of  the  momentous  affairs  by  which  we  are  surrounded  I  have 
not  been  able  to  summarize  and  classify  as  I  would  otherwise  have 
done  this  statement  of  such  facts  as  appear  to  me  to  be  derived 
from  reliable  sources;  but  I  have  done  the  best  T  could,  hoping  that 
abler  minds  will  turn  their  attention  to  the  subject,  and  that  Con- 
gress will  no  longer  neglect  to  institute  official  inquiries,  with  a  view 
to  such  ultimate  legal  action  as  may  arrest  an  evil  which,  if  not 
arrested,  will  go  far  to  destroy  the  American  people. 
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and  to  recreate  man  into  the  slave  ct  perverted  appetites,  having  in- 
satiable, consuming,  uncontrollable,  devilish  power.  The  image  of 
God  becomes  dangerous  to  society  as  well  as  to  himself,  whether  as  a 
maniac  or  as  a  criminal,  and  it  is  this  consequence  of  the  use  of  in- 
toxicating liquors  which  the  laws  have  constantly,  but  imperfectly, 
undertaken  to  control  for  many  years ;  nothing  more. 

This  amendment  proposes  to  extend  over  the  national  domain  the 
protection  of  a  constitutional  inhibition  of  the  destructive  tendencies 
of  liquors  when  made  and  used  for  purposes  which  have  been  proved 
to  be  detrimental  to  society,  and  which  many  of  the  States  of  the 
Union  have  endeavored  vainly  to  restrict  and  destroy. 

Nothing  but  a  general  law  can  be  efficient.  That  has  been  demon- 
strated by  experience.  While  one  State  prohibits,  another  manufac- 
tures and  encourages.  The  appetite  already  exists.  It  increases  and 
even  becomes  hereditary.  More  than  160,000  saloons  and  tippling 
places  educate  the  children  of  America  in  habits  of  intoxication,  and 
the  appetite  will  crush  the  imaginary  lines  which  State  legislation 
erects  against  the  introduction  of  this  evil  merchandise,  even  as  the 
billows  of  the  lake  which  burneth  with  fire  and  brimstone  might  be 
supposed  to  bury  and  consume  the  paper  on  which  that  legislation 
is  written.  The  manufacture  and  the  appetite  act  and  react  upon 
each  other.  The  demand  creates  the  supply,  and  constantly  cries  out 
"Give!  Give!  "  The  supply  or  manufacture  is  thus  stimulated  and 
perpetuated.  It  will  always  continue  unless  stopped  by  the  union 
of  persuasion  and  compulsion,  because  of  its  lucrative  nature,  and 
because  the  appetite  for  strong  drink  when  once  established  lives  with 
an  infernal  immortality  through  successive  generations  of  men. 
Thus  it  is  that  the  necessity  of  legal  enactment  is  apparent.  True 
that  behind  legal  enactments,  as  in  all  other  cases  where  public  evils 
end  crimes  are  prohibited  by  law,  must  be  public  opinion,  which  is 
the  basis  of  all  law  in  a  free  country  where  the  people  rule,  and  pub- 
lic opinion  is  the  creature  of  experience,  argument,  discussion,  and 
personal  appeal — in  short,  of  "  moral  suasion,"  as  these  agencies  are 
called  in  their  application  to  the  subject  of  intemperate  vice  in  the 
use  of  spirituous  liquors.  "Moral  suasion"  must  precede  the  law, 
and  accompany  and  assist  in  its  enforcement.  They  are  allies.  The 
one  grows  out  of  the  other  just  as  the  law  against  theft  grows  out  of 
the  universal  sentiment  of  mankind  that  theft  is  wrong  and  a  public 
evil  which  must  be  prevented  by  the  forces  of  society. 

Laws  to  protect  society  against  intoxication  inevitably  grow  out 
of  moral  suasion,  if  there  is  enough  of  it  to  arouse  the  general  con- 
science and  the  intelligent  apprehension  of  the  people  to  the  enor- 
mous losses  and  wrongs  inflicted  by  alcohol  upon  society  at  large. 
Thus  it  is  that  the  call  for  more  of  moral  suasion  and  less  of  law  is 
a  contradiction  of  terms.  These  forces  are  in  harmony  like  a  father 
and  son  in  a  partnership;  the  law  steps  in  and  enlarges  and  per- 
petuates the  business  which  moral  suasion  has  established  after  j^ears 
of  indefatigable  industry  upon  the  platform,  through  the  press^  and 
by  private  solicitation  and  appeal.  And  for  any  person  to  cry  out 
agamst  a  law  against  the  use  of  intoxicating  liquors  in  society 
which  can  never  have  been  enacted  at  all  but  in  consequence  of 
moral  suasion  and  say  that  it  injures  the  cause,  because  you  can  not 
coiapel  men  to  do  right  against  their  will,  is  to  say  that  all  crime 
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hibition  or  reflation  of  the  traffic  in  intoxicating  drinks  has  been 
demonstrated  m  every  civilized  country  where  their  use  has  unfor- 
tunately become  prevalent,  and  the  statute  books  of  England  and 
America,  for  two  centuries  at  least,  bear  constant  witness  to  the  exer- 
cise of  that  power.  The  question  has  been  raised  and  settled  in  the 
Supreme  Court  of  the  United  States  and  by  the  highest  tribimals  in 
almost  every  State  of  the  Union,  if  not  in  all.  It  is  too  late  to  deny 
the  power,  the  right,  and  the  necessity  of  such  legislation.  It  is  only 
a  question  of  the  jurisdiction  by  which  it  shall  be  enacted  and  the 
extent  to  which  it  shall  be  carried. 

In  this  connection  I  wish  to  call  attention  to  a  fallacy  which  exists 
in  the  minds  of  many.  It  is  assumed  by  the  advocates  in  the  traffic 
of  intoxicating  liquors  that  there  is  a  distinction  between  the  right 
of  Government  to  enact  legislation  totally  and  partially  prohibitory. 
Government,  it  is  said,  may  license  and  regulate  out  may  not  prohibit. 
But  there  is  no  such  distinction  in  reason  at  all.  The  power  to  par- 
tialljr  prohibit  by  license — which  is  prohibition  so  far  as  it  restricts  at 
all — is  the  same  power  and  stands  upon  the  same  ground ;  that  is,  the 
obligation  to  promote  the  general  welfare — as  that  to  prohibit  abso- 
lutefy.  A  license  to  one  man  to  make  or  sell  ardent  spirits  is  an. abso- 
lute prohibition  to  all  the  rest  of  the  community  to  do  so  at  aU.  The 
advocates  of  the  license  and  regulation  of  the  traffic  have  no  logical 
grounds  upon  which  to  object  to  absolute  prohibition,  if  necessity 
requires.  It  is  only  a  question  of  degree.  The  imiversal  sense  of 
mankind  has  passed  that  point  where  it  is  necessary  to  demonstrate 
the  right  to  prohibit  absolutely  and  totally.  There  is  in  fact  no  dif- 
ference between  license  and  prohibition  as  a  principle.  Prohibition 
is  never  held  to  extend  beyond  those  uses  wnich  are  demonstrably 
injurious  to  society.  For  all  necessary  and  beneficial  purposes  pro- 
hibitory laws  permit  or  license  the  traffic.  I  think  this  view  of  the 
subject  important  and  a  complete  reply  to  those  who  claim  that  the 
evil  should  be  licensed  and  regulated,  at  the  same  time  that  they  hold 
the  total  prohibition  to  be  a  violation  of  inalienable  right  and  the 
enactment  of  a  sumptuary  law.  The  one  is  as  much  a  sumptuary  law 
and  a  violation  of  inalienable  right  as  the  other,  and  no  more  so.  If 
this  is  true,  and  I  am  not  able  to  see  wherein  it  is  false,  there  is  an 
end  of  the  argument  between  the  advocates  of  license  and  prohibition 
as  to  the  right  of  such  legislation,  for  they  stand  upon  common 
ground,  and  there  is  no  logical  position  for  those  who  controvert  the 
justice  of  prohibitory  laws,  so  called,  but  that  of  those  who  advocate 
the  unrestricted  right  to  manufacture  and  sell  intoxicating  liquors  to 
everybody  for  all  purposes;  and  that  ground  has  not  been  held  by 
any  court  for  generations  to  my  knowledge. 

Alcohol  has  its  uses.  It  is  a  necessity  in  the  arts.  It  is  invaluable 
for  many  medicinal  purposes,  and  as  such  is  entitled  to  protection  as 
property.  But,  on  the  other  hand,  it  is  armed  with  fatal  capacity 
to  destroy.  It  is  a  Pandora's  box  of  evils.  In  its  peculiarly  fatal 
form,  that  of  distillation,  which  is  a  concentrated  death,  it  was  un- 
known for  5,500  years  of  the  world's  history,  and  mankind  were 
the  better  for  their  ignorance.  The  fruit  of  this  tree  of  knowledge 
has  been  death.  During  the  last  three  centuries  what  is  known  as 
ardent  spirits  with  us,  and  the  immense  and  dreadful  curses  which 
grow  out  of  their  use,  have  gradually  arisen.  They  have  the  power 
of  preventing  the  natural  instincts  and  tastes  of  both  body  and  mind, 
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long  as  the  United  States  protects  the  transportation  of  ardent  spirits 
to  the  same  extent  as  oth^r  forms  of  property  from  one  part  of  the 
country  to  another.  Experience  has  demonstrated  the  impossibility 
of  prevention  when  there  is  a  chance  to  procure  and  while  the  innu- 
merable avenues  of  transportation  are  open. 

Again,  the  power  to  control  the  manufacture  and  sale  and  use  of 
distilled  alcoholic  liquors  is  to  be  found  imder  the  head  of  the  police 
power  of  government,  as  it  is  called,  which  is  vested  primarily  m  the 
several  States;  and  in  order  that  this  power  be  exercised  by  the  na- 
tion at  large,  except  in  the  District  of  Colimibia  and  the  Territories, 
the  CJonstitution  must  first  be  amended  so  as  to  give  the  National 
Government  the  right  to  cooperate  with  the  States  in  the  enforcement 
of  that  power  for  the  restriction  of  this  traffic.  There  is  no  valid  ob- 
jection to  the  enlargement  or  change  of  national  jurisdiction  in  this 
respect,  as  will  appear  from  an  inspection  of  the  Constitution  as  it 
now  stands.  The  power  already  exists  over  the  internal  police  of  the 
States  so  far  as  to  protect  alcohol  as  property  for  all  purposes  for 
which  it  can  be  manufactured  and  transported.  The  CJonstitution 
now  interferes  with  the  internal  police  of  every  State  which  may 
desire  to  banish  liquor  from  its  borders  for  the  public  good,  by  pro- 
tecting every  other  State  which  sees  fit  to  encourage  the  traffic  in  the 
{)roduction  and  transportation  of  this  substance  as  a  commodity  of 
egitimate  commerce,  and  compels  each  State  to  allow  its  importation 
in  bulk  from  foreign  countries  and  other  States,  and  when  once  with- 
in the  territorial  limits  of  a  State  you  can  no  more  prevent  its  distri- 
bution through  the  dram  shop  than  you  can  arrest  the  progress  of 
the  storm  by  a  geographical  line.  So  it  is  that  the  Constitution 
already  does  interfere  in  the  most  potent  and  specific  manner  with 
the  internal  police  of  the  States  upon  this  all-important  subject. 

Thus  it  appears,  first,  that  the  evil  can  only  be  effectually  reached 
by  national  legislation,  and,  second,  that  such  legislation  must  be  of 
a  constitutional  character.  It  further  appears  that  this  is  the  asser- 
tion of  no  new  power  over  the  internal  police  of  the  States.  It  is 
only  a  modification  for  the  general  welfare  of  a  power  already  posses- 
sed by  the  National  Government,  which  is  now  being  exercised  to  the 
destruction  of  the  efforts  of  the  States  to  extirpate  a  prolific  source  of 
pauperism,  crime,  and  death.  The  Constitution  of  the  United  States, 
as  it  now  is  and  has  been  from  the  beginning,  is  a  law  for  the  unre- 
stricted manufacture,  sale^  importation,  exportation,  and  internal 
transportation  of  intoxicating  liquors.  It  is  the  great  legal  fortress 
of  intemperance  in  this  country  to-day.  It  is  not  a  blank  upon  this 
subject.  It  is  not  even  a  mere  license  law.  But  by  its  recognition  of 
alcohol  as  property,  which  may  be  made  and  used  and  carried  and 
protected  for  all  purposes  in  tne  national  domain ;  by  its  protection 
of  alcohol  as  an  imported  article  in  the  ports  and  in  the  Territories 
of  the  nation,  and  by  its  practical  nullification  of  State  laws,  en- 
abling the  citizens  of  one  State  to  erect  a  public  bar  protected  by  the 
supreme  law  of  the  land  along  every  inch  of  the  ooundaries  of  a 
sister  State  which  may  be  struggling  to  suppress  the  evil,  by  smug- 
gling strong  liquors  with  impunity  across  the  boundaries  oi  States, 
and  even  carrying  them  everywhere  under  the  Stars  and  Stripes, 
protected  if  needDe  by  the  Army  of  the  Union,  in  these  ways  the 
Constitution  of  the  United  States  is  now  the  great  almighty  obstacle 
in  the  way  of  the  temperance  reform  in  this  country. 
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THAT    CONSTITUTION    OUGHT   IN    THIS   BESPECT   TO    BE    CHANGED. 

Can  it  be  changed?  That  is  the  question,  and  there  is  but  one  an- 
swer. It  must  be  done.  No  such  word  as  fail  should  be  allowed  in 
the  vocabulary  of  patriotism.  But  how?  It  can  only  be  done  by 
public  opinion.  Intelligence,  conscience,  and  common  sense  are  the 
foundations  of  sound  public  opinion;  and  they  are  the  agencies  which 
must  be  relied  upon  to  effect  the  proposed  change  in  the  Constitution 
of  the  nation.  It  must  be  based  upon  the  intelligent  demand  of  three- 
fourths  of  the  States  in  this  Union.  How  can  that  public  sentiment 
be  created?  First,  there  must  be  an  intelligent  ajjprehension  of  the 
extent  of  the  evil  to  be  remedied,  and  that  the  nation  as  such  is  con- 
cerned in  it.  Second,  there  must  be  a  practical  measure  proposed, 
wise  and  just  and  efficient,  upon  which  the  efforts  of  the  people  can 
be  concentrated.  That  measure  must  be  radical  in  its  nature,  but  it 
must  not  ignore  existing  rights  nor  violate  the  public  faith,  nor  as- 
sail the  personal  character  of  those  who  are  engaged  in  what  the 
nation  recognizes,  and  has  recognized  from  the  beginning,  as  a  legiti- 
mate business  and  source  of  revenue  to  the  coffers  of  the  country.  If 
the  nation  has  traded  in  its  own  destruction  it  must  itself  wear  the 
hood  of  shame.  That  measure  can  not  destroy  property  rights  vested 
in  the  public  faith  without  compensation  or  without  giving  ample 
time  for  the  diversion  of  capital  to  other  and  less  pernicious  m- 
dustries. 

The  slave  trade  was  abolished  by  a  constitutional  provision,  which, 
in  form,  gave  it  protection  for  nearly  20  years.  If  it  had  been  pro- 
posed to  make  that  provision  operative  at  once  the  Constitution  itself 
never  would  have  been  adopted  by  the  American  people.  That  meas- 
lu-e  must  interfere  as  little  as  possible  with  the  internal  affairs  of  the 
States,  leaving  to  them  the  enforcement  of  special  laws  within  their 
own  borders  subject  to  the  general  constitutional  restriction.  And, 
finally,  in  order  to  have  practical  value,  it  must  be  one  which,  appeal- 
ing to  the  intelligence  and  patriotism  of  all  classes  in  the  whole 
country,  will  have  some  rational  chance  of  adoption  by  the  widely 
diversified  interests,  prejudices,  and  sentiments  of  this  vast  nation, 
and  of  incorporation  mto  the  supreme  law  of  the  land.  Such  a  meas- 
ure I  have  endeavored  to  devise,  and,  although  it  may  be  full  of  im- 
perfections, I  have  felt  some  hope  that  it  would  turn  the  attention  of 
greater  powers  to  the  subject,  and  that  the  eminent  gentlemen  who 
have  charge  of  it  would  mature  some  plan  for  the  suppression  of  this 
national  crime  and  shame,  through  a  constitutional  mhibition.  I  de- 
sire to  call  specific  attention  to  those  features  of  this  proposed  amend- 
ment to  the  Constitution  which  have  commended  themselves  to  my 
own  judgment  and  which  I  have  thought  would  strike  the  public 
mind  with  some  force. 

LEADING   FEATURES   OF   THE  PROPOSED   AMENDMENT. 

First,  it  is  a  proposed  constitutional  amendment,  and  not  a  measure 
of  proposed  legislation  by  Congress  under  the  Constitution  as  it  now 
is.  I  think  I  have  already  said  enough  to  show  that  whatever  the 
nation  does  to  facilitate  the  suppression  of  the  evils  perpetrated  by 
alcohol  must  be  accomplished  by  a  change  in  the  Constitution  itself. 
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TIME. 

Second,  the  time  when  the  first  clause  shall  take  effect  is  so  far  in 
the  future  that  vested  rights  will  not  suffer  at  all ;  certainly  not  essen- 
tially. Notice  of  a  quarter  of  a  century  is  sufficient  to  every  manu- 
facturer to  turn  his  attention  to  other  and  less  harmful  pursuits.  It 
is  longer  than  our  fathers  gave  to  the  merchant  marine  of  the  country 
to  remove  its  capital  from  the  slave  trade,  even  if  ratified  at  once, 
and  10  years  are  given  whenever  ratification  may  take  place.  This 
will  enable  every  man  to  wear  out  his  still  or  convert  his  machinerjr 
to  some  beneficial  purpose.  It  will  cover  the  average  period  of  busi- 
ness life  for  this  entire  generation,  and  I  doubt  whemer  there  is  a  dis- 
tiller in  the  world  who  desires  that  his  son  should  follow  the  pursuit 
in  which  he  himself  feels  compelled  to  remain,  and  the  immediate 
destruction  of  which  would  reduce  his  family  to  beggary.  Capital 
invested  in  the  wholesale  and  import  trade  could  be  very  easily 
diverted  in  other  directions  at  much  shorter  notice,  while  the  retailer 
only  requires  time  to  sell  out  his  stock  on  hand. 

1  am  persuaded  that  great  injustice  is  often  done  in  public  discus- 
sions of  this  subject  by  the  wholesale  denunciations  and  uncharitable, 
not  to  say  unchristian  and  even  brutal,  epithets  which  are  hurled  at 
the  large  number  of  American  citizens  who  are  engaged  in  one  branch 
or  another  of  the  liquor  business.  They  are  men  like  ourselves,  often- 
times better  than  those  who  assail  them,  and  nothing  is  gained  by  the 
effort  to  reform  individuals  by  lectures  which  would  disgrace  a  fish- 
woman,  or  to  carry  great  public  measures  by  scurrilous  attacks  upon 
men  who  follow  an  avocation  which,  however  hostile  to  the  interests 
of  mankind,  is  yet  intrenched  in  the  Constitution  of  our  country — a 
constitution  sanctioned  by  the  names  of  Washington,  Franklin,  and 
Madison,  and  by  virtue  of  the  broad  provisions  of  which  we  derive 
the  power  to  attack  our  fellow  men  with  a  license  of  the  tongue  almost 
as  pernicious  to  the  public  welfare  as  the  license  of  the  traffic  in  rum. 
I  am  satisfied  that  very  large  numbers  of  men  whose  interests  are 
bound  up  in  the  liquor  traffic  would  themselves  gladly  cooperate,  if 
they  were  not  repelled  as  criminals,  with  the  most  ultra  advocates  of 
the  temperance  cause  in  some  broad  measure  which,  while  it  will 
enable  them  to  avoid  pecuniary  ruin  will,  at  the  same  time,  protect 
the  coming  generations  from  the  storm  of  fire  and  brimstone  which 
is  pelting  ours  like  that  which  fell  upon  Sodom  and  Gormorrah  and 
left  them  at  the  bottom  of  the  Dead  Sea. 

THE  CONSUMER. 

Again  the  consumer,  he  who  complains  that  you  assault  his  man- 
hood, his  personal  liberty,  that  you  lock  up  his  mouth  with  a  sump- 
tuary law,  that  you  trample  upon  his  God-given  freedom,  when  you 
deprive  him  of  his  rum,  whisky,  brandy,  and  gin,  when  you  interfere 
with  his  right  to  get  dnmk,  to  be  drunk,  and  to  help  others  to  be 
drunk  like  himseli,  even  this  man  can  not  complain,  for  before  the 
year  1900  he  will  be  in  his  grave.  And  I  have  never  yet  seen  the  sot 
even  who  wanted  to  transmit  his  right  to  be  destroyed  by  strong  drink 
to  his  son.  There  is  hardly  a  victim  of  intemperance  on  this  conti- 
nent to-day  who  will  not  vote  to  save  his  son  from  the  dreadful  appe- 
tite which  chains  him  to  his  fate.    The  parental  sentiment  of  the 
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country  will  cry  out  for  this  amendment,  and  the  instincts  of  human 
nature  will  crowd  to  the  ballot  boxes  of  the  land  to  save  the  children 
of  the  ages  to  come.  I  firmly  believe  that  if  Congress  will  only  give 
the  American  people  the  opportunity  to  act  on  this  proposed  amend- 
ment, it  would  win  upon  a  popular  vote  after  two  years^discussion. 

But  there  is  no  form  in  which  the  appeal  can  be  made  but  by  the 
submission  of  an  amendment  from  the  National  Legislature  to  the 
States  at  large,  and  why  should  not  the  opportimity  be  given  and 
the  result  left  with  the  people  themselves? 

The  importation  of  liquors  is  now  the  subiect  of  treaty  stipulation 
with  France  and  other  coimtries,  but  we  have  the  unquestionable 
right  to  abrogate  these  treaties  after  reasonable  notice.  Every  na- 
tion has  this  right,  and  I  allude  to  it  only  because  I  have  heard  the 
existence  of  these  treaties  suggested  as  an  obstacle  to  the  adoption  of 
the  amendment. 

A^ain,  this  resolution  proposes  to  prevent  the  manufacture.  I 
think  it  is  apparent  that  there  can  be  no  permanent  temperance  re- 
form in  this  country  so  long  as  the  manufacture  is  free. 

I  am  not  aware  of  the  existence  of  any  law  in  any  State  which 
interferes  with  the  unrestricted  manufacture  of  distilled  spirits  for 
every  purpose.  Whatever  is  made  will  be  sold;  and  if  it  is  right  to 
regulate  or  prohibit  the  sale  for  any  use,  it  must  be  rijght  to  rebate 
or  prohibit  the  manufacture  for  the  same  use,  and  if  it  is  possible  to 
regulate  or  prevent  the  sale  after  the  article  has  been  aistributed 
into  a  million  localities  all  over  the  country,  it  is  comparatively  easy 
to  control  the  manufacture,  which  necessarilv  must  be  earned  on 
where  large  masses  of  capital  are  concentrated.  Granted  that  indi- 
viduals will  manufacture  their  own  poison,  yet  they  must  do  it  in 
secret  and  under  such  difficulties  and  public  reprobation  that  com- 

f)aratively  small  injury  could  result.  And  if  it  is  possible  to  regu- 
ate  the  sale,  and  successfully  or  even  with  approximate  success  to 
restrict  the  sale  to  legitimate  and  necessary  uses  in  detached  StatesL 
as  has  been  so  largely  done  even  under  idl  the  embarrassments  oi 
existing  laws  and  a  public  sentiment  none  too  sensitive  and  never 
hereafter  to  be  less  so  than  now,  how  much  easier  will  it  be  to  regu- 
late and  control  the  manufacture  by  licenses  from  the  States  or  from 
the  General  Government,  as  should  be  found  best  in  practice.  Es- 
pecially would  this  be  so  when  by  the  control  of  transportation  every 
particle  made  could  be  traced  to  the  proper  and  authorized  dealers 
or  custodians  throughout  the  country.  It  would  be  impossible  to 
conceal  the  manufacture  if  carried  on  to  any  injurious  extent.  Noth- 
ing can  reach  the  manufacturer  but  a  constitutional  amendment,  for 
two  reasons:  First,  as  before  observed,  the  Constitution  now  recog- 
nizes ardent  spirits  for  all  uses  to  be  property,  and,  second,  no  matter 
how  strictly  any  State  law  mi^ht  provide  for  its  suppression,  capital 
could  locate  in  some  other  jurisdiction,  in  some  other  State  or  Terri- 
tory, or  in  some  foreign  state,  and  create  the  supply  which  the  drink- 
ing appetite  of  the  consumer  demands. 

Aj^am,  it  will  be  observed  that  the  propc^sed  prohibition  by  the 
Nation  extends  only  to  distilled  alcoholic  li(]|uors.  The  advocates 
of  temperance  are  themselves  yet  somewhat  divided  upon  the  ques- 
tion whether  the  use  of  fermented  and  brewed  liquors  as  a  beverage 
is  or  is  not  beneficial  to  the  country.    I  have  before  alluded  to  the 
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fact  that  there  is  hiffh  medical  authority  for  the  position  that  do- 
mestic wines,  cider,  ale,  and  beer  are  not  hurtful  in  themselves  when 
not  used  in  jjositive  excess,  and  rendered  so  in  the  same  way  that  the 
system  is  injured  by  gormandizing  and  gluttony.  There  is  also  a 
strong  impression,  however  groundless  it  may  be,  that  a  mild  stimu- 
lant is  essential  to  the  civilization  of  the  nineteenth  century,  and  that 
its  use  in  the  milder  forms  named  prevents  more  general  indulgence 
in  distilled  liquors,  with  their  terribly  destructive  powers.  Such  a 
belief  is  a  fact,  although  the  ground  for  it  mav  be  false. 

But  all  men  who  believe  in  restrictive  legislation  of  any  kind  con- 
cur in  the  assertion  that  the  use  of  distilled  alcoholic  drinks  is  the 
source  of  the  great  mass  of  the  evil  which  intemperance  inflicts  upon 
the  country,  and  all  classes  of  men  who  advocate  legislation  of  any 
kind  will,  it  is  believed,  support  this  proposition;  some  because  they 
believe  it  goes  just  far  enough,  others  because  they  believe  it  is  better 
than  nothmg  and  will  lead  ultimately  to  the  desired  end.  The  latter 
class  may  well  ask  themselves  the  question :  "  If  we  prevent  the  coun- 
try from  taking  the  first  step,  how  can  we  expect  it  ever  to  take  two?  ^ 

No  doubt  the  extinction  of  distilled  liquors  as  a  beverage  will  in- 
crease, at  least  for  the  time  being,  the  consumption  of  brewed  and 
fermented  drinks;  but,  on  the  other  hand,  it  should  be  remembered 
that  the  general  improvement  of  public  sentiment  which  must  attend 
the  long  and  earnest  agitation  of  the  subject  before  even  this  proposi- 
tion wul  become  a  part  of  the  law  of  the  land  will  strengthen  the 
hands  of  those  who  oppose  the  intemperate  use  of  the  milder  intoxi- 
cating beverages. 

The  third  section  relates  to  the  first,  and  is  designed  to  keep  this 
proposition  forever  before  the  coimtry,  so  long  as  there  is  a  foe  to 
alcohol  in  it,  and  to  save  every  advantage  ever  gained  until  ratifi- 
cation is  an  accomplished  fact.  It  can  not  be  expected  that  this 
great  work  will  be  accomplished  in  one  year,  or  five ;  but  if,  in  1890, 
le  amendment  is  not  ratified,  then  it  is  to  go  into  effect  10  years 
after  its  ratification,  whenever  that  devoutly  to  be  wished  consumma- 
tion is  realized.  Every  position  gained  will  be  held.  Whatever 
question  might  arise  from  lapse  of  time  as  to  the  continued  pendency 
of  the  proposition  before  the  American  people,  or  as  to  the  power 
which  has  been  claimed  of  a  State  to  withdraw  its  assent  to  an 
amendment  at  any  time  before  ratification  by  the  constitutional 
three-fourths  of  the  States,  is  entirely  obviated  by  the  district  pro- 
vision of  the  pending  proposition  itself. 

If  this  Congress,  or  if  any  subsequent  Congress,  will  submit  this 
proposed  amendment  to  the  people  of  the  country  for  action  there 
will  never  be  necessity  for  another  plan  of  battle.  Whenever  this 
one  is  carried  out  the  victory  will  be  complete.  There  can  be  no 
such  thing  as  repulse,  as  the  loss  of  strategic  points  or  of  defeat  just 
as  victory  begins  to  dawn. 

The  language  employed  in  stating  the  excepted  purposes  and  uses 
for  which  the  manufacture  and  traffic  would  still  legally  exist  is,  I 
think,  as  broad  and  comprehensive  as  any  which  can  be  devised,  and 
at  the  same  time  secure  the  object  of  the  amendment.  The  term 
"arts"  includes  cooking  and  all  the  common,  useful,  industrial, 
and  preservative  purposes  which  are  known  and  practiced  by  the 
people,  as  well  as  the  fine  arts  and  the  more  intricate  and  recondite 
processes  of  the  laboratory.      The  term  "medicinal"  must  cover 
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every  occasion  for  the  use  of  alcohol  as  a  remedy  for  physical  infinu- 
ity,  whether  of  man  or  beast,  and  I  think  the  statement  of  specific 
excepted  uses  and  purposes  for  which  production  and  traffic  may  be 
contmued  better  tnan  the  mere  prohibition  thereof  for  use  as  a 
^'  beverage."  The  medicinal  use  is  necessarily  sometimes  as  a  bever- 
a2e,  although  the  proper  use  as  a  bevera^  is  always  '^  medicinal." 
Ixjssibly  it  would  follow  that  the  prohibition  of  the  use  as  a  bever- 
age might  interefere  with  its  meaicinal  application  in  some  cases. 
In  all  the  statutes  which  I  have  seen  the  choice  of  terms  is  between 
the  word  ''  beverage,"  o  nthe  one  hand,  leaving  the  article  to  unre- 
stricted use  for  all  other  purposes,  and  a  general  prohibition  for  all 
purposes,  with  exception  only  of  those  recognizea  cases  of  necessity 
which  being  definitely  known  could  be  provided  for,  and  thus  the 
abuses  which  might  arise  in  the  other  method  of  statement  be 
avoided. 

The  second  section  expressly  guards,  and  in  some  respects  increases, 
the  jurisdiction  of  the  States  as  it  now  exists  over  the  subject  matter, 
and  negatives  any  license  of  the  traffic  bv  implication  imtU  the  ratifi- 
cation of  the  proposed  amendment  True,  there  could  be  no  real 
license  implied  by  the  proposal  of  this  amendment  to  the  States,  but 
it  might  be  construed  as  a  denial  by  Congress  of  the  right  of  the 
States  to  regulate  or  suppress  the  traffic  to  we  extent  whic«  they  are 
now  conceded  to  possess  that  power.  It  further  contains  a  concession 
by  Congress  of  power  to  the  States  and  Territories  to  suppress  the 
manufacture,  transportation,  and  sale  of  all  liquors,  and  to  exclude 
them  from  State  and  Territorial  limits,  which  they  have  never  yet 
exercised  to  my  knowledge.  Whether  this  would  have  the  force  of 
law  as  against  existing  constitutional  rights  may  not  be  a  serious 
q[uestion,  but  it  would  probably  prevent  any  interference  by  legisla- 
tion on  the  part  of  Congress  with  any  action  on  the  part  of  me  States 
or  Territories,  unless  it  should  clearly  be  required  by  the  Constitution 
as  it  now  exists.  Whatever  powers  the  National  Government  now 
possesses,  such  as  the  right  to  abrogate  or  regulate  the  traffic  in  the 
District  of  Columbia  and  in  the  Territories,  and  to  make  its  exclu- 
sion forever  from  the  Territories  a  part  of  their  fundamental  law, 
and  to  impose  such  a  condition  as  inseparable  to  their  admission  as 
States,  are  expressly  reserved.  At  the  same  time  all  the  rights  which 
any  one  engaged  in  the  traffic  now  has  under  State  laws  are  carefully 
preserved  to  him  so  long  as  his  State  shall  not  see  fit  to  interfere 
with  him;  at  least  until  the  first  section  takes  effect,  and  that  does  not 
interfere  with  fermented  liquors  at  all. 

The  amendment  carefully  preserves  the  police  power  of  the  State 
over  the  whole  subject  by  providing  that  Congress  shall  enforce  it 
only  in  case  of  needful  legislation.  It  is  designed  to  leave  the  whole 
matter,  concurrently  with  the  General  Government,  still  in  the  power 
of  the  States  respectively,  contemplating  no  interference  with  local 
machinery  and  methods  imless  it  should  become  imperatively  neces- 
sary; and  it  is  not  probable  that  much  active  interference  by  the 
National  Government  would  ever  be  required.  As,  in  the  vindication 
of  the  great  rights  of  the  American  citizen,  legislation,  the  courts, 
their  processes,  and  the  ministerial  officers  of  the  Stat^  are  gener- 
ally sufficient  to  protect,  so  in  this  matter  the  fact  that  the  broad 
segis  of  the  Constitution  protected  the  American  people  from  the 


Google 


Digitized  by  VjOOQ 


40  TEMPERANCE   AND  EDUCATION. 

curse  of  this  traffic  would  secure  the  ample  enforcement  of  its  benefi- 
cent provisions  by  local  authorities  throughout  the  land. 

Nor  can  there  be  any  valid  objection  to  this  legislation  based  upon 
the  doctrine  of  State  rights,  for  the  Constitution  now  asserts  and 
exercises  the  power  to  substantially  control  or  thwart  the  police 
power  of  the  States  by  rendering  nugatory  their  efforts  to  regulate 
and  suppress  the  evil.  The  ponce  powers  of  the  States  are  thus 
really  nullified  or  abridged  in  a  most  important,  nay,  a  matter  of 
vital,  concern.  The  deadliest  foe  of  social  happiness  and  public  order 
is  placed  under  the  protection  of  the  national  Constitution,  and  the 
State  must  subordinate  its  process  to  the  rights  of  rum,  protected  by 
the  national  power.  This  amendment  proposes  to  repeal  those  restric 
tions  upon  the  rights  of  States  to  govern  themselves,  and  substitute 

{provisions  in  harmony  with  the  tendencies  of  enlightened  State  legis- 
ation  and  the  interests  of  society,  and  thus  it  proposes  to  reenforce 
the  police  power  of  the  States  acting  for  the  public  good.  This  cer- 
tainly at  the  worst  is  no  greater  restriction  of  the  powers  of  the 
States  than  now  exists  in  the  Constitution  by  virtue  of  the  protection 
given  to  the  liquor  interests. against  which  the  States,  so  many  of 
mem,  wage  war.  And  it  is  difficult  to  see  why  an  advocate  of  State 
rights  should  be  satisfied  with  the  Constitution  as  it  is,  and  then 
complain  when  it  is  proposed  to  change  the  Constitution  so  as  to  give 
the  States  still  greater  power  to  restrict  and  control  an  evil  over 
which  but  for  this  Constitution  the  States  would  have  absolute  power. 
It  seems  to  me  that  this  is  a  sufficient  reply  to  those  who,  claiming 
that  they  desire  to  suppress  the  evil,  object  to  an  increase  of  State 
power  for  that  purpose.  If  the  real  difficulty  is  that  the  objector 
would  relieve  the  liquor  traffic  of  all  legal  disabilities,  whether  State 
or  National,  then  this  view  of  State  rights  will  not  be  satisfactory. 
He  will  then  be  satisfied  with  no  constitutional  amendment  which 
does  not  destroy  all  "  police  power,"  State  or  National,  to  interfere 
with  the  evils  of  alcoholic  intemperance.  "  State  rights  "  is  a  term 
too  much  abused  in  these  latter  days,  and  honest  men  should  examine 
well  the  motives  and  pretenses  of  those  who  appeal  to  prejudices 
engendered  by  controversies  which,  with  their  causes,  are  vanished 
away.  We  certainly  are  a  nation  to  such  extent  that  a  vast  evil  which 
contaminates  the  atmosphere  of  the  continent  can  be  assailed  with 
national  power,  especially  when  it  can  be  reached  successfully  in  no 
other  way,  and  the  method  proposed  leaves  to  the  States  the  execution 
of  the  great  work  if  they  wul  perform  it  in  their  own  self-chosen  way. 
I  deem  it  important  to  offer  some  observations  upon  the  policy  and 
efficiency  of  the  principle  of  prohibition  as  applied  to  the  suppression 
of  the  alcoholic  evil.  It  is  not  seldom  claimed  that  the  policy  of 
prohibition  bv  law  does  not  diminish  the  consumption  of  intoxicat- 
mg  drinks;  tTiat  human  nature  resents  intereference  with  personal 
freedom;  that  legal  restriction  becomes  a  nullity,  and  in  the  end 
drunkenness  and  its  attendant  evils  are  increased;  that  the  public 
conscience  becomes  hardened,  and  the  sense  of  obligation  to  obey  the 
laws  of  the  land  is  blunted,  so  that  the  "  last  state  of  that  man  (and 
nation)  is  worse  than  the  first.''  It  will  be  observed,  however,  as  a 
rule,  that  this  argument  is  seldom  advanced  by  those  whose  interests 
or  principles  incline  them  even  so  far  as  to  the  use  of  "  moral  sua- 
sion," as  it  is  termed,  to  extirpate  the  evils  of  intemj^erance.  As  a 
rule,  restrictive  laws  are  opposed  by  the  class  of  people  who  never 
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resort  to  moral  suasion  themselves,  and  who  stand  in  need  of  both 
legal  and  moral  suasion  to  counteract  the  tendency  of  either  their 
own  interests  or  appetities  or  both.  How  sincerely  these  people  be- 
lieve in  their  position  that  restrictive  laws  which  they  oppose  increase 
the  evil  upon  which  they  thrive,  every  one  is  to  judge  for  himself. 
But  there  are  a  few  who  honestly  entertain  that  opinion.  True  that 
no  law  is  operative  except  as  it  is  made  so  by  public  opinion,  but  the 
enactment  of  an  evidently  wise  and  necessary  law  should  orten  pre- 
cede in  order  that  it  may  assist  in  forming  public  opinion.  Every 
step  forward  necessarily  precedes  and  draws  along  the  car  of  prog- 
ress. Legislators  are  supposed  to  be  selected  because  they  are  wiser 
than  the  mass  of  those  for  whom  they  make  laws;  but  of  what  use  are 
they  if  5  having  more  wisdom,  they  are  never  to  exercise  it  until  moral 
suasion  has  raised  the  virtue  of  the  people  so  high  that  the  evil  has 
disappeared  and  consequently  the  laws  are  unnecessary  ? 

Laws  presuppose  something  wrong  to  be  prohibited,  and  it  does 
not  follow  that  they  are  to  be  repealed  (or  even  not  enacted)  simply 
because  the  sentiment  of  a  particular  or  even  of  the  general  com- 
munity, for  the  time  being,  may  not  properly. execute  them.  Agita- 
tion and  the  effort  to  enforce  a  good  law,  by  demonstrating  its  wis- 
dom and  the  blessings  which  flow  from  its  enforcement,  will  create 
a  public  opinion  which  ultimately  will  make  the  law  generally 
operative.  Probably  there  is  no  criminal  law  whatever  which  is 
enforced  in  one-Jialf  the  instances  of  its  infraction.  Should  £he  law 
against  theft,  arson,  burglary,  forgery,  and  other  crimes  therefore  be 
repealed?  There  was  a  condition  of  society,  as  man  has  progressed 
from  the  savage  to  the  enlightened  state,  when  there  was  no  public 
conscience  which  took  cognizance  of  any  of  these  crimes.  Wise  legis- 
lators prescribed  laws  in  advance  of  public  opinion,  and  by  their  en- 
forcement educated  their  peoples  to  a  higher  life  and  more  complete 
acquiescence  in  the  law.  But  it  is  said  that  the  enforcement  of  laws 
with  us  depends  upon  the  juries  of  the  coimtrv;  so  it  does;  they  are 
the  judges  of  the  fact.  Therefore  they  should  be  impartial.  And 
does  anyone  believe  that  when  a  jury  is  selected  with  as  complete 
freedom  from  bias  as  if  selected  for  the  trial  of  the  charge  of  murder 
there  would  be  any  more  difficulty  in  punishing  that  crime  against 
society  which  occasions  the  perpetration  of  more  than  three-fourths 
of  the  murders?  You  inquire  of  every  juryman  upon  his.  oath 
whether  he  is  in  favor  of  capital  punishment  before  he  is  selected  to 
pass  upon  a  question  which  involves  the  life  of  his  fellow  man.  That 
man  is  disqualified  to  be  a  juror  who  does  not  believe  in  the  law. 
In  the  same  way  ascertain  his  opinion  as  to  the  enforcement  of  re- 
straining laws  against  intemperance,  and  thus  secure  an  impartial 
jury  by  putting  each  member  of  the  panel  upon  his  conscience,  and 
there  is  no  trouble  in  enforcing  the  law. 

But  I  do  not  design  to  follow  out  this  train  of  thought.  I  wish  to 
recall  attention  to  the  fact  that  there  is  no  difference  in  principle,  but 
only  in  the  degree  of  its  application,  between  laws  which  restrain  and 
those  which  totally  prohibit  the  use  of  intoxicating  liquors,  so  that 
the  question  lies  open  only  between  those  who  would  have  some  law 
and  those  who  would  have  no  law  whatever  upon  the  subject.  Now, 
there  is  no  civilized  people,  and  I  venture  the  assertion  that  there 
never  was  one,  where  seriously  intoxicating  liquors  have  existed 
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which  have  not  found  it  absolutely  impossible  to  preserve  the  struc- 
ture of  society  without  legal  restriction.  Certainly  there  has  been 
none  in  modem  times,  and  there  is  none  to-day,  so  far  as  I  know. 

I  wish  to  cite  one  or  two  instances  in  the  recent  history  of  the 
An^o-Saxon  race.  In  the  Senate  debate  of  last  session,  page  584  of 
the  Kecord,  Senator  Morrill,  now  the  distinguished  Secretary  of  the 
Treasury,  said: 

V^e  had  almost  this  identical  question  as  early  as  1795,  when  the  country  was 
in  the  dilemma  of  a  large  national  debt  VHioi  the  Secretary  of  the  Treasary, 
Mr.  Hamilton,  was  casting  about  for  the  means  of  sustaining  the  public  credit, 
one  of  the  methods  resorted  to  was  the  identical  thing  we  are  doing  now ;  that 
is,  to  raise  a  revenue  upon  the  importation  and  distillation  of  alcohoUc  drinks, 
accompanied  also  by  a  system  of  licenses  for  the  retail  sale  of  alcohoUc  drinks 
so  manufactured  in  this  country  or  imported  from  abroad.  Therefore  it  be- 
comes of  the  utmost  importance  to  inquire  what  was  the  effect  of  that  policy 
upon  the  morals  of  the  people.  How  did  it  come  about  that  about  that  period 
we  came  to  be  denominated  a  nation  of  drunkards,  How  was  It  that  it  was 
generaUy  asserted,  and  is  a  matter  of  history  to-day,  that  the  American  Ck>lonie8 
at  the  close  of  the  war,  and  for  the  two  decades  afterwards,  drank  more  Uquor 
per  capita  that  any  other  people  upon  the  face  of  the  globe?  It  has  usually 
been  accounted  for  from  the  pernicious  effects  of  the  war,  «  «  «  but  it  was 
not  the  prime  cause.  Whoever  will  take  the  pains  to  look  into  our  history  wiU 
find  that  more  than  all  things  together  it  sprang  from  the  policy  of  raising  a 
revenue  out  of  the  distillation  of  alcoholic  drinks,  and  the  Government  taking 
into  its  own  hands  the  retail  trade  of  the  country  in  alcoholic  and  intoxicating 
drinks. 

In  1795  the  number  of  wine  licenses  was  8,253,  of  spirit  licenses  7,461.  The 
amount  of  duties  $54,781.  In  1800  the  Secretary's  report  says:  "Of  the  pro- 
ceeds of  those  duties  more  than  $500,000  arise  from  tax  on  distiUation,  $872,000 
of  which  are  paid  on  22,000  country  stills,  scattered  over  the  inunense  territory 
of  the  United  States.  Sixty-five  thousand  dollars  are  the  product  of  18,000 
retailers'  licenses*  all  grown  up  in  a  single  decade." 

Senator  Morrill  then  cites  the  experience  of  England,  which  was 
the  same  as  ours,  and  after  depicting  the  terrible  results  in  power- 
ful language,  he  says: 

That  is  the  history  of  it,  and  it  is  as  natural  as  for  water  to  run  downhUl.  It 
must  be  so.  Whenever  the  Government  lends  its  moral  countenance  to  and  en- 
courages the  importation  and  the  production,  of  course,  you  can  not— Senators 
will  see  that  it  is  impossible  to— control  the  sale.  It  becomes  popular,  it  is 
taken  out  of  the  ban  at  once,  and  it  increases  everywhere.  That,  I  think,  is  the 
historical  account  in  this  country  and  elsewhere.  It  is  the  natural,  it  is  the 
Irresistible  effect  I  do  not  know  the  amount  of  crooked  whisky,  but  I  should 
suppose  the  distillation  was  not  less  than  100,000,000  gallons,  at  least — 

Yearly  in  this  country — 

for  a  people  of  40,000,000.  besides  all  that  is  imported  from  abroad.  What  be- 
comes of  it?  *  *  *  The  statistics  show  beyond  all  controversy,  if  anydiing 
has  ever  been  made  clear  by  stetlstics,  that  three-fourths  of  the  pauperism  is 
attributable  directly  and  indirectly  to  intoxicating  drinks,  and  three-fourths  of 
the  crime  to  the  same  cause.  Just  contemplate  that  statement,  and  then  see 
whether  the  government  of  a  country  that  raises  its  revenues  by  the  encour- 
agement of  the  distillation  of  such  an  agency  as  that  has  no  connection  with  it. 
Why,  sir,  more  than  all  other  agencies  combined  is  the  terrible  effect  of  alco- 
hoUc drinks  upon  the  health  and  morals  and  prosperity  of  this  people.  It  is 
the  gigantic  crime  of  crimes  in  this  age,  and  particularly  in  this  country. 

I  would  earnestly  call  attention  to  the  able  debate  in  the  Senate 
from  which  this  is  taken,  and  in  which  several  of  the  most  distin- 
guished men  of  the  Nation  participated.  The  result  was  the  passing 
of  the  resolution  for  a  committee  of  inquiry  elsewhere  referred  to. 

The  experience  of  England  in  the  adoption  of  the  beer  law  and  in 
other  instances  is  exactly  similar  to  that  of  the  United  States.    The 
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removal  of  restrictions  and  countenance  of  the  business  by  the  Gov- 
ernment expands  the  evil  just  as  naturally  and  inevitably  as  the  re- 
moval of  the  dam  lets  out  the  water  behind  it. 

Prohibition  has  been  more  honestly  and  thoroughly  tried  in  the 
State  of  Maine  than  anywhere  eke  m  America  or  Europe,  except 
perhaps  in  Mohammedan  coimtries,  where  both  religion  and  law 
enforce  total  abstinence. 

Hon.  William  P.  Frve,  when  attorney  general  of  that  State,  writes 
to  Hon.  Neal  Dow  as  follows : 

I  can  and  do,  from  my  own  personal  observation,  unhesitatingly  aflirm  that 
the  consumption  of  intoxicating  liquors  in  Maine  is  not  to^ay  one-fourth  as 
great  as  it  was  20  years  ago ;  that  in  the  country  portions  of  the  State  the  sale 
and  use  have  almost  entirely  ceased ;  that  the  law  Itself,  under  a  vigorous  en- 
forcement of  its  provisions,  has  created  a  temperance  sentiment  which  is  mar- 
velous, and  to  which  opposition  is  powerless.  In  my  opinion  our  remarkable 
temperance  reform  of  to-day  is  the  legitimate  child  of  the  law. 

To  this  high  and  emphatic  testimony  to  the  fact  that  prohibition 
does  prohibit,  I  wish  to  add  this  evidence  from  the  inexorable  figures 
of  the  census  of  1870,  which  contrasts  the  systems  of  prohibition  and 
stringent  license;  and  if  such  are  the  comparative  results  between 
these,  what  would  be  the  consequence  of  the  removal  of  all  restric- 
tions save  only  as  moral  suasion  might  oppose  the  whirlwinds  and 
tornadoes  of  universal  ruin  with  the  gentle  putterings  of  the  mellow- 
voiced  philanthropist? 
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In  Maine  the  keepers  of  restaurants  do  not  sell  liquors,  while  in 
New  Jersey  they  almost  universally  do.  "Liquors  and  wines"  in 
Maine  refers  to  State  liquor  agents.  The  population  of  Maine  was 
626,915;  that  of  New  Jersey  was  906,096. 

In  November,  1867,  Massachusetts  repealed  her  prohibitory  liquor 
law.  In  his  message  to  the  legislature,  January,  1869,  the  governor 
said : 

The  increase  of  drunkenness  and  crime  during  the  last  six  months,  as  com- 
pared with  the  same  period  of  1867,  is  very  marked  and  deeisive  as  to  the 
operation  of  the  law.  The  State  prisons,  Jails,  and  houses  of  correction  are 
being  rapidly  filled  and  will  soon  require  enlarged  accommodations  if  the  com- 
mitments continue  to  Increase  as  they  have  since  the  present  law  (a  license 
law)  went  into  force. 

Although  this  amendment  does  not  propose  to  interfere  with  the 
fermented  liquors  any  further  than  to  remit  their  management  more 
fully  to  the  several  States,  it  not  being  believed  by  me  to  be  suffi- 
ciently clear  that  the  prohioition  of  the  manufacture  and  use  of  such 
liquors  should  be  attempted  by  national  enactment,  so  long  as  public 
sentiment  is  so  considerable  in  favor  of  their  beneficent  effect  when 
properly  used,  and  in  consideration  of  the  comparatively  small  injury 
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and  danger  which  arise  from  their  abuse,  yet  upon  the  question  of 
the  actual  effect  of  prohibitory  laws  upon  the  traflBc  the  statistics  of 
the  trade  in  fermented  drinks  are  as  logically  illustrative  as  in  case 
of  distilled  liquors.  Take,  then,  the  testimony  of  the  brewers  them- 
selves. In  the  fifteenth  annual  report  of  the  United  States  Brewers' 
Association,  held  at  Cincinnati,  Jime,  1875,  they  passed  these  reso- 
lutions : 

Resolved,  That  where  restrictive  prohibitory  enactments  exist,  every  possible 
measure  be  taken  to  oppose,  resist,  and  repeal  them. 

And  it  is  further  resolved.  That  poUtlcians  favoring  prohibitory  enactments, 
who  offer  themselves  as  candidates  for  office  be  everywhere  strenuously  opposed, 
and  the  more  so  if  it  be  found  that  their  personal  habits  do  not  conform  to  their 
public  profession. 

In  an  address  before  the  convention  it  was  stated : 

Very  severe  Is  the  injury  which  the  brewers  have  received  In  the  so-caUed 
temperance  States. 

Then  follow  data  from  various  States  proving  the  assertion. 

This  testimony  shows  the  hollow  insincerity  of  the  absurd  pretense 
that  prohibitory  laws  do  not  tend  to  eradicate  the  evils  of  intemper- 
ance. Legal  prohibition  and  moral  suasion  operate  like  the  law  of 
Moses  and  the  Gospel  of  Christ.  They  act  and  react  upon  and  ful- 
fill each  other.  And  to  assert  that  law  does  not  destroy  this  evil  and 
therefore  there  should  be  no  law,  is  to  assert  that  there  should  be 
law  against  no  evil  whatever,  since  not  one  based  upon  the  abuse  of 
any  appetite  or  passion  of  man  has  ever  yet  been  absolutely  extir- 
pated. Doubtless  the  appetite  for  stimulants  will  always  seek  grati- 
fication by  excess;  but  society  can  protect  itself  against  the  evils  of 
that  excess  only  by  the  most  strenuous  measures  to  remove  alcohol, 
that  terrific  agency  which  the  last  200  years  has  brought  into  such 
common  use  that  its  blasting  power  over  the  fairest  regions  and 
highest  civilizations  of  earth  has  become  the  bane  of  both,  and 
threatens  with  destruction  the  future  of  the  race.  So  far  as  the 
United  States  are  concerned  (the  people  of  each  State  dealing  with 
it  as  thev  please),  even  then  there  will  remain  alcohol  in  its  fer- 
mented torms  which  were  the  most  powerful  used  for  5,500  years, 
and  in  this  form  alcohol  was  the  curse  and  calamitv  of  mankind. 
Evasions  of  this  law  as  of  all  other  laws  will  take  place,  and  there 
need  be  no  sentimental  refinement  upon  the  practical  loss  of  any 
right  which  a  confirmed  toper  may  desire  to  cherish  for  his  own 
personal  comfort.  Sources  of  gratification  though  limited  will  still 
be  found.  But  it  is  to  be  hoped  that  something  would  be  accom- 
plished for  the  mass  of  our  fellow  men,  and  particularly  for  those 
innocent  ones  to  whom  the  great  future  belongs,  and  toward  whom 
he  that  would  bequeath  to  them  the  awful  inheritance  of  drunken 
woe  which  is  amassed  and  increasing  daily  on  American  soil,  must 
be  a  brute  indeed. 

THEORIES  OF  PERSONAL  LIBERTy,  ETC. 

There  is  a  theory  of  personal  liberty  which,  sanctioned  by  the 
great  names  of  John  Stuart  Mill  and  of  Von  Humboldt  and  others 
of  less  distinction,  has  been  advanced  as  the  insuperable  objection 
to  all  legislation  which  strikes  at  the  use  of  alcohol  as  a  beverage. 
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Mill,  in  his  work  on  Civil  Liberty,  pages  170  to  178,  thus  states 
that  theory  in  his  vigorous  way : 

There  are  in  our  own  day  gross  usurpations  upon  the  liberty  of  private  life  ^ 
actuaUy  practiced  and  still  greater  ones  threatened  with  some  expectations  of 
success;  and  opinions  proposed  which  assert  an  unlimited  right  in  the  public 
not  only  to  prohibit  by  law  every Uiing  wliich  it  thinks  wrong,  but  in  order  to 
get  at  what  it  thinks  wrong  to  prohibit  any  number  of  things  which  it  admits 
to  be  hinocent. 

Under  the  name  of  preventing  intemperance  the  people  of  one  Bngllsh  colony, 
and  of  nearly  one-half  the  United  States,  have  been  interdicted  by  law  from 
making  any  use  whatever  of  fermented  drinks  except  for  medicinal  purposes,  for 
prohibition  of  their  sale  Is  in  fact,  as  it  is  intended  to  be,  prohibition  of  their  use. 
The  infringement  complained  of  is  not  on  the  liberty  of  the  seller,  but  on  that 
of  the  buyer  and  consumer,  since  the  State  might  Just  as  weU  forbid  him  to 
drink  wine  as  purposely  make  it  impossible  for  him  to  obtain  it. 

Gov.  Andrew  cites  this  passage,  and  so  do  defenders  of  the  traffic 
generally,  as  decisive  authority  upon  the  subject,  and  it  is  doubtless 
the  hignest  that  he  can  cite.  The  common  sense  of  the  American 
people  would,  however,  hardly  accept  without  question  all  the  social, 
economic,  religious,  or  irreligious  theories  of  Mr.  Mill,  and  I  respect- 
fully demur  to  any  theory  which  results  in  the  ruin  of  my  fellow  men. 
By  their  fruits  shall  ye  know  them.  That  is  the  only  rule  by  which 
a  practical  legislator  has  any  rights  to  test  the  theories  of  great  or 
of  little  men. 

But  what  does  even  Mill  himself  say?  He  asserts,  in  the  first 
place,  what  is  a  positive  error,  so  far  as  the  grounds  oi  this  amend- 
ment are  concerned.  I  do  not  assert  the  right  in  order  to  get  at  what 
I  think  wrong,  "  to  prohibit  any  number  of  things  which  I  admit  to 
be  right."  By  no  means  whatever.  I  admit  the  manufacture,  im- 
portation, and  use  of  alcohol  in  the  form  of  distillation  for  certain 
necessary  purposes,  and  for  them  only,  to  be  legitimate,  and  con- 
venient, if  not  necessary,  entitled  to  protection  and  subject  to  regu- 
lation by  law  only  for  purposes  of  taxation  like  other  property  and 
to  prevent  its  application  to  other  dangerous  and  destructive  uses 
which  injure  and  often  ruin  mankind.  The  right  to  regulate  the 
legitimate  use  and  to  prevent  the  abuse  is  just  exactly  the  same  right 
which  Government  has  to  protect  every  man  in  the  use  of  fire  for  his 
happiness,  and  to  prohibit  both  himself  and  others  from  using  it  as 
the  agent  of  wanton  destruction  to  the  lives  and  property  of  society 
at  large.  No  more,  no  less.  Alcohol  is  a  poison,  wMch  may  be  put 
to  go^  uses.  When  an  individual  puts  this  poison  to  a  bad  use  the 
law  has  tiie  right  to  interfere,  and  those  who  make  it  have  the  right 
to  enact  the  law  so  that  it  may  interfere ;  to  prohibit  not  "  any  num- 
ber of  things  which  it  admits  to  be  innocent,'^ but  the  use  of  an  active 
means  of  self  and  social  destruction.  Thus  it  is  clear  that  Mr.  Mill, 
if  he  means  us,  has  misconceived  his  form  of  aqtion  and  must  either 
bring  a  new  suit  or  abandon  his  case. 

But  he  goes  on  to  illustrate  and  apply  what  he  means  by  his  gen- 
eral proposition  above  stated.  He  says,  "the  use  of  fermented 
liquors  has  been  interdicted  except  for  medicinal  use,"  etc.  But  this 
amendment  does  not  intermeddle  with  their  use  at  all.  It  is  not  de- 
signed to.  It  is  not  designed  to  raise  that  difficult  question  upon 
which  mankind  is  divided.  True,  it  increases  the  police  power  of  the 
States  over  them  indirectly,  but  not  in  a  way  to  restrict  their  use 
unless  public  sentiment  of  the  State  requires  it.    This  is  done  by  an 
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increase  of  the  power  of  internal  State  police.  It  is  a  surrender  of 
national  power.  It  is  a  concession  to  the  States  of  a  power  of  inter- 
state and  foreign  commerce.  It  only  strikes  at  what  all,  or  nearly 
all,  men  concede  to  be  a  most  terrible  national  evil  which  ought  to  l)e 
suppressed  and  which  can  not  be  effectually  regulated  except  by  a 
national  prohibition,  which  must  take  the  form  of  an  amendment  to 
the  Constitution.  I  am  sure  that  it  will  be  conceded  that  the  cita- 
tion from  Mr.  Mill  is  irrelevant. 

Baron  von  Humboldt  is  also  quoted  by  Grov.  Andrew  and  other& 
See  his  Sphere  and  Duties  of  Government,  page  171,  where  he  says: 

The  State  may  content  itself  with  exercising  the  most  watchful  vigilance  of 
every  unlawful  project  and  defeating  it  before  it  has  been  put  into  execution ; 
or,  advancing  further,  it  may  prohibit  actions  which  are  harmless  in  themselves, 
but  which  tempt  to  the  commission  of  crimes  or  afford  opportunity  for  resolv- 
ing upon  criminal  actions.  This  latter  policy  again  tends  to  encroach  on  the 
liberty  of  the  citizens;  manifests  a  distrust  on  the  part  of  the  State  which  not 
only  operates  hurtfully  on  the  character  of  the  citizens  but  goes  to  defeat  the 
very  end  in  view.  All  that  the  State  may  do  without  frustrating  its  own  end, 
and  without  encroaching  on  the  freedom  of  its  citizens,  is  therefore  restricted 
to  the  former  course— that  is,  the  strictest  surveillance  of  every  transgression 
of  the  law,  either  already  committed  or  only  resolved  on ;  and  as  this  can  not 
properly  be  called  preventing  the  causes  of  crime,  I  think  I  may  safely  assert 
that  this  prevention  of  criminal  actions  is  wholly  foreign  to  the  State*s  proper 
sphere  of  activity. 

The  essence  of  all  this  seems  to  be  in  the  concluding  idea^  viz,  that 
the  State  can  not  lemslate  by  imposing  burdens  or  restrictions  upon 
the  individual  the  object  of  which  is  to  prevent  the  causes  of  crime. 
Well,  supposing  this  to  be  so,  does  it  reach  the  foundations  of  le^- 
lation  restricting  the  evils  resulting  from  the  use  of  intoxicating 
liquors?  Obviously  not,  unless  those  evils  are  simply  causes  ot 
crime.  But  those  evils  embrace  not  merely  crime  against  the  individ- 
ual and  society  at  large^  but  physical  degeneration  of  the  individual 

,    "^  •      •        -     •  •  •  ^        and  degree 

starva- 


Now,  many  of  these  effects  of  the  wronrful  use  of  distilled  spirits 
exist  independentlv  as  distinct  and  most  deplorable  public  evils,  and 
would  do  so  even  though  they  did  not  so  often  culminate  in  every  sort 
of  crime.  But  this  proposition  of  Humboldt's  covers  the  case  of 
causes  of  crime  alone,  and  if  le^Iation  for  the  prevention  of  these 
evils  is  not  within  the  power  of  the  State,  then  I  am  at  loss  to  see 
what  forms  of  preventive  legislation  are  possible.  The  doctrine  is 
universal  license  and  anarchy,  if  it  is  to  be  understood  to  cover  the 
ground  which  is  claimed  for  it.  It  not  only  abolishes  the  old  truth, 
which,  however  homely  in  its  expression,  is  the  basis  of  the  great 
mass  of  the  laws  to  which  society  owes  its  happiness  and  all  hope  of 
future  improvement — ^that  an  ounce  of  prevention  is  worth  a  pound 
of  cure.  Can  not  legislate  to  prevent  the  causes  of  crime  without  vio- 
lating personal  liberty !  Then  personally  liberty,  which  does  not  in- 
clude tne  right  to  commit  crime,  does  include  the  right  to  cause  it  to 
be  committed.  But  the  great  Humboldt  is  misquoted,  for  observe  the 
confusion  of  thought  and  the  utter  nonsense  of  his  language  if  it  is 
to  be  construed  as  covering  this  case.  I  revere  his  intellectual  power, 
but  there  is  only  one  God,  and  the  man  who  undertakes  to  construct 
a  universe  or  a  Cosmos  will  not  always  manifest  the  attributes  of  the 
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Almighty.  He  says  "  that  the  State  is  restricted  to  the  strictest  sur- 
veillance of  every  trans^ession  of  the  law,  either  already  committed 
or  only  resolved  upon.'"  But  this  is  a  question  of  the  original  en- 
actment— the  creation  of  a  law,  not  of  its  violation  or  of  its  enforce- 
ment. Shall  there  be  any  law  at  all  upon  the  subject?  What  is  a 
crime  in  the  only  sense  with  which  we  have  anything  to  do?  Why, 
it  is  the  violation  of  an  existing  law ;  doing  what  is  already  forbidden 
or  failing  to  do  that  which  is  enjoined;  or,  in  Mr.  Webster's  own 
words :  "An  omission  of  a  duty  which  is  commanded,  or  the  commis- 
sion of  an  act  which  is  forbidden  by  law."  So  far  as  government  is 
concerned  there  can  be  no  crime,  and  therefore  no  causes  of  crime, 
until  there  is  a  law,  the  violation  of  which  is  all  that  constitutes 
crime. 

Now,  the  question  between  alcohol  and  its  opponent  is  whether 
there  shall  be  any  law  at  all,  and  the  answer  to  that  question  depends 
altogether  upon  the  consequences  which  the  unrestricted  use  or  alco- 
hol exerts  upon  mankind.  Does  it  or  does  it  not  produce  such  evils 
in  society  as  to  require  or  justify  its  restriction  by  law — ^the  creation 
of  a  law — the  violation  of  which  will  be  a  crime?  The  mere  fact 
that  a  drunken  man  is  more  likely  to  commit  murder  than  a  sober 
man  is  of  course  no  reason  why  he  should  be  punished  for  beiujg 
drunk,  unless  there  is  a  law  against  it.  Until  there  is  a  law  against  it 
drunkenness  is  no  crime.  So  if,  being  drunk,  he  commits  murder, 
then  he  is  to  be  punished  because  he  has  violated  the  law  against  tak- 
ing life,  not  because  he  was  drunk.  Drunk  or  sober,  then,  he  is  to  be 
punished  for  his  violation  of  law. 

But  now  in  this  debate  comes  this  question.  Is  the  fact  that  drunk- 
enness is  a  state  of  mind  and  body  which  is  so  bad  and  dangerous  a 
thing  of  itself  for  members  of  society  to  be  in,  that  voluntarily  get- 
ting into  that  state  should  be  prohibited,  and  is  the  making  and  sell- 
ing that  stuff  which  tempts  and  makes  men  to  get  drunk  for  that 
very  purpose  so  bad  a  thine  that  the  manufacture  and  sale  of  it 
shoula  be  prohibited  by  law  T  And  upon  that  point  the  facts  I  have 
spread  out  are  pertinent.  To  do  that  which  causes  three-fourths  of 
all  the  crimes  known  to  the  law  should  itself  be  made  a  crime.  It  is 
bad  itself,  and  should  therefore  be  prohibited  by  law.  It  is  a  ques- 
tion of  making  a  new  law,  not  of  enforcing  an  old  one.  It  is  there- 
fore not  at  all  within  the  reasoning  of  Von  Humboldt,  and  the  citation 
as  an  authority  falls.  New  laws  must  be  made  according  to  the  times. 
The  duty  of  government  is  ever  the  same — to  protect  society  and  pro- 
mote the  general  welfare.  The  special  laws  of  different  nations  and 
ages  vary  according  to  the  forms  in  which  vice  presents  itself,  and 
the  various  agencies  and  forms  of  destruction  with  which  society  is 
assailed.  Alcohol  is  the  parent  of  nearly  all  the  forms  of  misei^  in 
this  age  and  of  three-fourths  of  the  grand  aggregate  of  all  the  crimes 
that  are  known,  and  surely  that  which  proauces  all  these  is  a  legiti- 
mate* subject  for  regulation  by  law.  To  say  that  society  shall  not  con- 
trol the  dramshops  which  line  our  streets  is  to  say  that  any  man  has 
the  right  to  plant  Pennsylvania  Avenue  with  torpedoes  and  drape 
Broadway  with  old  clothes  from  the  pesthouses,  because  the  torpedo 
and  old  clothes  are  property  and  a  legitimate  subject  of  barter  and 
sale;  and  that  because  the  torpedo  and  garments  have  their  uses  when 
they  preserve  a  people  and  promote  the  general  welfare,  for  that  rea- 
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son  they  may  be  used  to  destroy  the  nation  and  people  whidi  they 
were  designed  to  preserve. 

THE  FALLACr  IB  HERE. 

^  It  is  assumed  that  because  alcohol  may  be  manufactured  and  sold 
for  some  purposes,  it  follows  that  it  therefore  must  be  permitted  for 
all.  This  is  not  so.  Some  things  are  beneficial  in  every  form  and 
way  in  which  they  are  appropriated  to  the  service  of  mankind. 
Other  things  have  uses  for  which  they  are  necessary  and  beneficial, 
and  again  their  appropriation  may  be  disastrous  to  society ;  and  when 
they  Wome  so,  society,  through  the  law,  must  protect  itself.  AIL  laws 
restrict  personal  libei-ty  when  that  much-abused  term  is  used  in  the 
sense  of  license.  I  do  not  think  it  important  to  call  further  attention 
to  the  ipse  dixit  of  theorists  whose  conclusions  have  been  contradicted 
by  experience  and  rejected  by  good  sense  wherever  mankind  have 
existed  under  the  dominion  of  law.  But  the  constitutionality  of  pro- 
hibitory or  restrictive  laws  in  the  States  has  been  settled  by  all  the 
courts  of  the  country;  and  I  have  previously  endeavored  to  show 
that  the  right  to  licence  one  man  is  the  right  to  restrict  all  others,  and 
implies  the  right  to  totally  restrict  when  the  public  good  reauires. 
The  general  proposition  is  that  the  States  have  this  power;  that  it 
should  be  extended  and  exercised  over  the  whole  country  in  the  onlj 
way  in  which  it  effectually  can  be,  by  an  amendment  of  the  Consti- 
tution of  the  country  giving  concurrent  power  to  the  Nation  to  make 
the  prohibition  general  and  efficient  whenever  isolated  States  shall 
fail. 

I  desire  to  cite  a  few  sentences  from  the  opinions  of  the  Supreme 
Court  of  this  country  in  the  celebrated  license  cases.  These  cases 
were  argued  by  Daniel  Webster,  Rufus  Choate,  B.  F.  Hallett,  John 
P.  Hale,  and  other,  in  favor  of  the  licensees;  and  by  very  able  counsel 
on  the  other  side.  I  believe  that  the  opinions  are  considered  by  the 
profession  as  very  able  and  well  considered.  .  The  court  was  unani- 
mous, and  most  of  the  judges  delivered  separate  though  according 
opinions.    The  cases  are  reported  in  5  Howard,  504r-633. 

Judge  Taney  says,  page  576 : 

The  laws  of  CoiigresB  regulating  foreign  commerce  authorize  the  importatloa 
of  spirits,  distilled  liquors  and  brandy,  in  casks  or  vessels  not  containing  less 
than  a  certain  quantity  specified  in  the  laws  upon  this  subject  Now,  if  the 
State  laws  in  question  come  In  collision  with  those  acts  of  Congress  and  pre- 
vented or  obstructed  the  importation  or  sale  of  these  articles  by  the  importer  in 
the  original  cask  or  vessel  in  which  they  were  imported,  it  would  be  the  duty 
of  this  court  to  declare  them  void. 

On  page  577 : 

If  any  State  de^ns  the  retail  and  internal  traffic  in  ardent  spirits  Injurious  to 
its  citizens  and  calculated  to  produce  idleness,  vice,  and  debauchery,  I  see  noth- 
ing in  the  Constitution  of  the  United  States  to  prevent  it  from  regulating  and 
restraining  the  traffic  or  from  prohibiting  It  altogether  if  it  thinks  proper. 

On  page  579: 

It  appears  to  mc  to  he  very  clear  that  the  mere  grant  of  power  to  the  Cfeneral 
Oovemment  can  not  upon  any  just  principles  of  construction  be  construed  to 
he  an  ahsolute  prohibition  to  the  ewercise  of  any  power  over  t?ie  same  subject  by 
the  States, 

I  call  attention  to  the  language  in  italics  as  also  bearing  upon  the 
nature  of  the  concurrent  and  cooperative  jurisdiction  which  this 
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amendment  proposes  to  give,  both  to  the  States  and  the  Nation,  over 
the  subject  matter  of  distilled  liquors. 
Judge  McLean,  on  pages  588  and  following,  says: 

The  license  laws  of  Massachasetts  are  essentiaUy  police  laws;  enactments 
similar  in  principle  are  common  to  aU  the  States.  A  great  moral  reform  which 
enUsted  the  Judgments  and  excited  the  sympathies  of  the  public  has  given 
notoriety  to  this  course  of  legislation  and  extended  it  lately  beyond  its  former 
Umit  The  acknowledged  police  power  of  a  State  extends  often  to  the  destruc- 
tion of  property.  A  nuisance  may  be  abolished.  Ehrery thing  prejudicial  to  the 
health  or  morals  of  a  city  may  be  removed ;  merchandise  from  a  port  where  a 
contagious  disease  prevails  being  liable  to  communicate  the  disease  may  be  ex- 
cluded and  in  extreme  cases  may  be  thrown  into  the  sea.  It  is  a  power  essen- 
tial to  self-preservation,  and  exists  necessarily  in  every  organized  community. 
It  is  indeed  a  law  of  nature,  and  is  possessed  by  man  in  his  individual  capacity. 
He  may  resist  that  which  does  him  harm,  whether  he  be  nssailed  by  an  assassin 
or  approached  by  poison.  And  it  is  the  settled  construction  of  every  regula- 
tion of  conmierce  that  under  the  sanction  of  its  general  laws  no  person  can  in- 
troduce Into  a  community  malignant  diseases  or  anything  which  contaminates 
its  morals  or  endangers  its  safety.  Individuals  In  the  enjoyment  of  their  own 
rights  must  be  careful  not  to  Injure  the  rights  of  others.  From  the  explosive 
nature  of  gunpowder,  a  city  may  exclude  It.  ♦  ♦  ♦  These  are  acts  of  self- 
preservation.  ♦  ♦  ♦  In  the  progress  of  population,  of  wealth,  and  civili- 
zation, new  and  vicious  indulgences  spring  up,  which  require  restraints  which 
can  only  be  imposed  by  legislative  power. 

Judge  Woodbury  says,  page  639: 

After  articles  have  come  within  the  territorial  limits  of  States,  whether  on 
land  or  water,  the  destruction  Itself  of  what  constitutes  disease  and  death,  and  the 
longer  continuance  of  such  articles,  or  the  terms  and  conditions  of  their  con- 
tinuance, when  conflicting  with  their  legitimate  police,  or  with  their  power 
over  Internal  commerce,  or  with  their  right  of  taxation  over  all  persons  and 
property  within  their  Jurisdiction,  seems  one  of  the  first  principles  of  State 
sovereignty  and  Indispensable  to  public  safety. 

It  would  be  easy,  sir,  to  multiply  authority  from  all  the  courts  of 
the  country  which  assert,  I  think,  with  unvarying  uniformity,  the 
power  of  the  State  to  control  absolutely  the  use  of  alcohol,  subject 
only  to  the  protection  given  it  bv  the  Constitution  of  the  United 
States,  the  extent  to  which  it  shall  be  exerted  being  purely  a  matter 
of  expediency,  while  against  this  power  and  its  exercise  can  be  f oimd 
nothing  but  the  speculations  of  writers  whose  theories  are  either 
untenable  or  inapplicable  to  this  or  perhaps  anv  other  state  of 
society  which  can  arise  imtil  the  millennium  shall  abolish  all  law 
by  the  absolute  extirpation  of  evil  from  among  men. 

In  recapitulation  and  conclusion,  sir,  I  only  wish  further  to  say 
that  by  the  indulgence  of  the  House  I  have  thus  at  great  but  I  hope 
not  at  unnecessary  length  endeavored  to  call  the  attention  of  Con- 
gress and  of  the  country  to  the  vast  and  increasing  public  evils  which 
exist  in  the  land,  whose  origin  lies  in  the  excessive  use  of  that  most 
powerful  poison  known  as  alcohol.  I  have  not  dealt  in  specific  in- 
stances but  in  masses  of  fact  as  they  have  been  gathered  and  accumu- 
lated here  and  there  by  the  statistician,  the  census-taker,  the  official 
investigator,  and  most  of  all  by  that  noble  profession  which  com- 
prises so  many  of  the  ablest  and  best  of  men — a  profession  whose 
theory  is  the  gospel  of  man's  physical  and  mental  nature,  and  whose 
practice  is  philanthropy  applied  to  the  details  of  all  human  woe — 
the  medical  profession,  which  by  its  researches  in  the  chemical  world 
and  its  incessant  and  protracted  pursuit  of  the  recondite  origin  of 
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disease  and  of  the  philosophy  of  suffering  and  despair,  as  well  as  of 
the  sources  of  vigor  and  hope  and  happiness  to  mankind,  has  placed 
civilization  under  the  larg^  debt  that  is  due  to  anv  of  the  learned 
orders  of  society ;  that  prof ession,  sir,  has  not  failed  to  stamp  upon 
alcohol  the  mark  of  Cain  among  poisons.  ^  It  is  the  murderer  of 
men.  That  noble  profession  has  brought  it  to  the  doors  of  the 
Capitol,  and  charged  it  with  the  wholesale  death  of  our  people. 
They  assail  it  as  the  pestilence  which  walketh  in  the  darkness  and 
which  wasteth  in  the  noon  day — as  the  parent  of  every  crime,  as 
the  cup  of  miserjr  ever  full ;  the  prolific  source  of  ignorance,  poverty, 
squalor,  idiocy,  insanity  in  all  its  dreadful  forms,  personal  ruin, 
social  destruction,  national  ruin — the  prime  agency  of  hell  on  the 
earth.  And  with  them  come  all  classes  and  conditions  of  men. 
These  are  not  witnesses  whose  testimony  can  be  denied  or  gainsaid. 
I  will  not  speak  of  woman  in  rags  and  disheveled  hair,  with  wan 
cheek  and  hollow  voice,  nor  of  oiildren  shivering  on  the  comers 
of  the  street,  starving  within  the  shadow  of  churches  built  to  the 
Most  High  with  the  price  of  their  blood.  It  is  not  fitting  here  to  be 
sentimental,  nor  would  I  attempt  it  if  permitted.  The  gravity  of 
the  occasion  has  passed  be]^ond  all  necessity  of  resort  to  touching 
tales  and  strokes  of  pathetic  imagery.  The  evil  is  before  us.  Its 
infinite  extent  must  be  admitted.  There  is  nothing  to  be  considered 
but  the  remedy  and  its  application.  I  have  endeavored  to  present 
one  that  seems  to  me  to  have  been  bom  of  hope. 

This  measure  is  not  proposed  b]^  any  party  that  now  exists.  I 
trust  that  it  will  encounter  opposition  from  no  party  whatever.  It 
has  been  prepared  with  the  knowledge  of  scarcely  any  one.  I  am 
alone  responsible  for  it.  It  is  not  the  project  of  "  temperance  men," 
as  they  are  sometimes  called,  whether  derisiveljr  or  otherwise.  Oti 
the  contrary,  mistaking  its  true  character  and  misconceiving  its  far- 
reaching  consequences,  and  its  avoidance  of  conflict  with  the  interests 
and  passions  of  the  present  time, "  temperance  men  "  have  complained 
that  it  is  an  evasion  of  the  conflict.  I  fear  that  15  years  of  a^gitation 
will  convince  such  of  us  as  may  then  be  alive  that  this  objection  does 
not  recognize  the  great  power  of  existing  forces  which  must  be  over- 
come. It  should  be  remembered  that  no  battle  is  won  until  the  enemy 
is  driven  from  his  position.  He  is  now  intrenched  in  the  Constitu- 
tion of  this  country.  The  battle  may  go  on  as  it  has  gone  on  for  50 
years,  without  one  single  blow  being  struck  at  the  manufacture  of 
alcohol.  And  as  hitherto  "men  may  come  and  men  may  go"  and 
thousands  may  continue  to  fall  on  either  side,  yet  the  battle  remain 
forever  undecided,  because  the  struggle,  however  violent,  is  renewed 
forever  by  the  recruits  of  successive  generations.  There  is  no  con- 
centration of  forces  upon  the  main  position.  Effort  is  lost  because 
misdirected.  Much  of  it,  to  be  sure,  is  not  wholly  lost.  Moral  sua- 
sion— ^that  is,  argument  and  precept  and  exhortation  from  the  pulpit, 
the  rostrum,  the  press,  and  private  admonition — molds  public  opinion 
and  accomplishes  wonders^  lor  individual  men,  but  it  lacks  the  power- 
ful reenforcement  of  national  law.  That  it^  can  never  get  until  it 
asks  for  and  demands  it.  This  revolution  in  national  Taw  can  be 
wrought  only  by  years  of  agitation  and  effort.  Local  sentiment  must 
be  awakened  almost  everywhere ;  in  at  least  two-thirds  of  the  coun- 
try existing  opinion  must  be  reversed  before  the  Constitution  of  the 
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country  in  this  respect  can  be  changed.  Meanwhile  each  State  re- 
tains all  the  power  it  now  has  over  both  fermented  and  distilled 
liquors,  and  as  soon  as  this  measure  has  been  ratified  there  would  be 
conferred  upon  the  States  largely  increased  control  over  both.  Dis- 
cussion and  effort  would  demand  the  attention  of  the  nation  as  sudi, 
and  a  concentration  of  the  whole  army  upon  a  comprehensiye  plan 
of  battle  to  carry  the  citadel  would  be  substituted  for  isolated  and 
sporadic  warfare.  And  when  the  battle  is  once  gained  it  is  won  for 
ail  time.  This  form  of  effort  is  infinitely  the  b^  way  in  which  to 
accomplish  local  reform.  The  facts  and  arguments  upon  which  the 
temperance  reform  is  based  are  the  same,  whether  urced  to  influence 
the  action  of  the  individual,  the  local  opinion,  or  le^lature  of  a 
single  State,  or  the  nation  at  large;  and  the  modification  of  the  na- 
tional Constitution  involves  that  universal  local  effort  and  the  crea- 
tion of  that  public  sentiment  everjrwhere  which  will  result  in  the 
enactment  and  enforcement  of  prohibitory  State  and  Territorial  laws. 

Temperance  men  object  because  the  first  clause  of  this  amendment 
if  adopted  does  not  become  operative  until  1900.  They  fear  that  they 
will  die  without  the  sight.  So  they  may,  but  how  can  they  object 
until  they  have  tried  to  see  whether  they  can  obtain  even  this?  Con- 
sider the  past.  Be  admonished  by  history.  Do  not  lose  everything 
by  attempting  the  impracticable.  RememDer  that  this  is  an  effort  to 
procure  the  enactment  of  a  law,  which  must  carry  the  heads  and 
nearts  of  conservative  juriste,  of  dignified  and  unconvinced  legisla- 
tors, and  tiie  popular  vote.  This  is  a  different  thing  from  enthusing 
a  popular  assembly  under  the  magnetism  of  Mr.  Gough.  Do  not 
forget  either  that  it  is  to  be  the  act  of  the  Nation;  that,  however  it 
may  be  as  between  God  and  alcohol,  however  it  may  be  between  the 
maker  of  alcohol  and  the  higher  law,  yet  we  as  a  nation  have  assured 
the  maker  and  dealer  in  liquor  that  he  might  vest  his  capital  in  per- 
manent forms,  that  he  might  manufacture  this  article  for  all  purposes 
whatever,  and  that  we  would  protect  him  in  the  enjoyment  of  his 
capital  and  the  production  of  his  still.  We  take  from  his  industry 
yearly  vast  sums  in  the  way  of  taxation  for  the  support  of  the  Gtev- 
emment.  True  this  legalized  destruction  of  national  wealth  infinitely 
transcends  the  advantage  of  the  tax,  but  nevertheless  we  have  lej^l- 
ized  the  traffic  for  a  century.  Now  have  we  as  a  nation  any  n^ht 
at  once  to  destroy  his  industry  and  turn  the  distiller  and  his  family 
upon  tke  street  to  starve?  Is  he  not  entitled  to  reasonable  notice  of 
the  change  in  the  national  policy,  that  he  may  gradually  divert 
his  capital  and  turn  his  busmess  capacity  in  some  other  direction 
and  train  his  son  in  some  other  employment?  And  if  this  view  does 
not  strike  you  with  force,  then  consider  the  further  fact  that  there 
are  more  than  $500,000,000,  probably  $1,000,000,000,  vested  in  this 
traffic  to-day  in  the  Unitea  States,  and  that  such  an  interest  will 
for  many  years  to  come  have  sufficient  power  to  defeat  any  measure 
which  destroys  it  at  once. 

But  liquor  makers  and  sellers  are  men.  Great  numbers  of  them 
are  respectable  and  honest  men.  I  have  no  sympathy  with  the  whole- 
sale denunciation  of  them  as  a  criminal  class.  Jif  any  of  them  recog- 
nize the  dreadful  consequences  which  fiow  from  the  business  in  which 
they  are  engaged;  yet  it  is  a  lawful  business;  circumstances  over 
which  often  they  have  no  control  have  identified  them  with  it  just 
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as  others  have  found  their  way  into  the  pulpit,  into  Congress,  or  into 
other  avocations  of  life.  It  is  no  more  just  to  denounce  tnem  as  cold- 
hearted  yillians,  intent  upon  nothing  but  the  destruction  of  mankind, 
than  it  is  to  assail  the  personal  integrity  of  every  man  who  ever 
owned  a  slave.  If  approached  in  a  proper  spirit  with  a  proposed 
reform  in  which  they  should  be  recognized  as  men  and  invited  and 
urged  upon  considerations  which  must  influence  any  humane  bein^, 
and  which  would  give  them  a  chance  to  save  themselves  and  their 
families,  I  believe  tnat  the  actual  cooperation  of  many  liquor  makers 
and  sellers  could  be  secured. 

Since  the  introduction  of  this  resolution  it  has  been  attacked  as  a 
palpable  effort  to  curry  favor  with  the  prohibitory  sentiment  of  the 
country  and  at  the  same  time  avoid  onense  to  the  "beer  element." 
It  is  no  such  thing.  This  measure  is  not  of  that  radical  nature  to 
command  the  vehement  approbation  of  what  are  known  as  prohibi- 
tory men,  though  it  Qiust  and  I  trust  will  command  increasingly  their 
approval.  But  the  question  of  the  manufacture  and  use  of  fermented 
Uguors  is  left  where  it  now  is,  with  the  States,  because  it  is  medically 
still  an  open  question  whether  the  restricted  use  of  such  liquors  is 
not  beneficial  to  the  people,  although  their  use  is  fast  becoming  exces- 
sive and  an  abuse.  JBut  there  is  very  slight  difference  of  opmion  as 
to  the  destructive  tendency  of  distilled  liquors  as  administered  by 
the  "  laity,"  and  all  agree  that  the  great  mass  of  the  evils  of  intem- 
perance arise  from  their  manufacture  and  use  as  a  beverage.  And 
if  the  ban  of  the  law  can  be  placed  upon  the  manufacture  and  use 
of  distilled  alcoholic  liquors  as  a  beverage,  the  minor  abuses  resulting 
from  fermented  liquors  can  well  be  left  wholly  to  the  restraining 
powers  of  the  States,  as  enlarged  by  the  second  clause  of  the  pro- 
posed amendment.  While  by  no  means  of  a  callous  organization,  I 
certainly  do  not  complain  of  criticism  which  attacks  my  personal 
motives,  some  of  which  has  been  brought  to  my  attention.  Those 
motives  are  not  relevant  to  the  measure  itself.  And  whatever  may  be 
said  by  others  I  am  consoled  by  the  consciousness  that  this  step  is 
taken  after  long  reflection,  that  my  motives  are  satisfactory  to  myself, 
and  that  they  will  be  judged  by  the  only  Tribunal  to  whom  they 
can  be  surely  known  and  whose  approval  is  of  much  consequence. 

The  opposition  of  the  consumer  to  any  national  measure  which 
should  at  once  deprive  him  of  his  beverage  would  be  found  to  be  very 
serious  and  I  fear  decisive.  But  there  is  no  class  of  men  who  have  a 
stronger  desire  to  see  their  children  saved  from  the  chains  which  hold 
them  to  their  own  dreadful  doom  than  the  drunkards  of  this  country. 
This  measure  has  been  sneered  at  as  a  proposed  reform — for  poster- 
ity. So  it  is;  and  as  such  it  ought  and  I  think  will  enlist  the  over- 
whelming force  of  parental  feeling  in  its  favor  whenever  the  public 
mind  has  studied  its  peculiar  features  and  elements  of  strength. 

I  think  that  existing  parties  may  well  hesitate  to  oppose  this  meas- 
ure. The  cause  it  represents  is  one  of  moral  reform,  and  it  must  be 
reinforced  by  legislation.  In  due  time  it  will  be.  If  neither  of  the 
great  parties  now  dividing  the  country  sees  fit  to  antagonize  it,  this 
measure  will  force  its  way  without  being  made  the  source  and  object 
of  political  strife.  Becoming  operative  so  long  in  the  future,  it  ought 
not  to  provoke  the  opposition  of  any  political  organization,  and  all 
men  should  be  able  to  consider  this  subject  calmly  and  to  decide  it 
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upon  its  merits.  If  it  is  a  measure  enlisting  the  moral  convictions  and 
humane  sentiments  of  the  people,  and  especially  of  that  nucleus  of 
able,  conscientious,  and  aggressive  men  who  are  ultimately  the  ruling 
power  in  every  progressive  nation,'although  for  years  they  may  strug- 
gle on  fighting  anddying  under  the  banner  of  defeat,  it  will  be  wdl 
for  all  parties  that  would  live  to  beware  how  they  oppose  this  propo- 
sition. At  least  let  it  have  fair  consideration  by  the  House  and  the 
country,  for  it  is  a  subject  which  will  have  consideration.  It  is  not  a 
ghost,  nor  will  it  "  down."  I  ask  for  it  the  considerate  attention  of 
all  men  now,  for  the  time  is  coming  when  it  will  be  forced  upon  them. 
The  political  exigency  which  absorbs  and  distracts  the  country  will 
pass  away,  but  this  evil  will  not  pass  awa^.^  Its  extirpation  will  be 
miperiously  demande'd  long  after  the  question  of  the  succession  to  the 
Presidency  shall  have  been  settled  whether  by  peace  or  by  war.  Pub- 
lic men  will  be  destroyed  who  touch  it,  but  the  cause  will  survive. 
Stronger  arms  will  uphold  and  advance  the  banner  until  victory 
floats  on  its  ample  folds;  and  the  Constitution  of  the  country  shall 
yet  become  the  pledge  of  sobriety  and  temperance  among  the  people, 
the  ally  of  virtue,  and  not  the  charter  of  this  great  source  of  igno- 
rance, misery,  and  crime. 

^Referring  to  the  dangerous  contest  over  tbo  Uajes  and  Tllden  presidential  election 
then  pending. 
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SPEECH  07  HON.  HBNBY  W.  BLAIB,  07  NEW  HAMPSHIBE,  IK  THE 
SENATE  07  THE  UNITED  STATES,  TUESDAY,  JUNE  13,  1882,  UPON 
THE  BILL  (S.  151)  TO  AID  IN  THE  ESTABLISHMENT  AND  TEM- 
70RABY  SUPPOBT  07  COMMON  SCHOOLS. 

Mr.  President:  I  propose  to  inquire  into  the  nature  and  extent 
of  the  powers  and  obligations  of  the  National  Government  to  assist 
in  the  education  of  the  people  when  necessary,  for  its  and  their  own 

t>reseryation;  to  develop  and  illustrate  the  actual  condition  of  popu- 
ar  education  in  this  country  as  revealed  by  the  census  of  1880,  and 
from  other  reliable  sources,  and  thereby  to  demonstrate  the  necessity 
of  national  aid  to  common  schools  at  the  present  time;  to  exj)lain 
the  several  measures  pending  in  Congress  having  that  end  in  view ; 
and  to  briefly  give  my  reasons  for  supporting  Senate  bill  No.  151,  as 
in  my  belief  best  calculated  to  secure  tne  object  desired  by  the  advo- 
cates of  all. 

The  United  States  are  conceded  by  all  to  be  a  unit  and  a  sover- 
eignty within  tiie  scope  of  the  powers  expressly  granted  or  neces- 
sarily implied  in  the  written  Ck>nstitution.  The  only  real  question 
between  those  who  have  held  to  the  national  idea  on  the  one  hand 
and  that  of  State  sovereignty  on  the  other  has  been  as  to  which  had 
the  right  to  decide  upon  their  relative  jurisdictions  and  to  establish 
their  political  boimdaries  when  in  dispute.  Upon  this  question  I  do 
not  now  propose  to  enter,  because  it  is  not  essential  to  the  main- 
tenance 01  the  argument  on  this  occasion.  My  leading  proposition  is 
that  the  General  Government  possesses  the  power  ana  has  imposed 
upon  itself  the  duty  of  educating  the  people  of  the  United  States 
wnenever  for  any  cause  those  people  are  deficient  in  that  de^ee  of 
education  which  is  essential  to  tne  discharge  of  their  duties  as  citizens 
either  of  the  United  States  or  of  the  several  States  wherein  they 
chance  to  reside. 

This  does  not  imply  that  a  like  power  and  even  more  imperative 
duty  do  not  require  the  people  or  every  State  to  educate  its  own 
citizens.  It  is  a  power  not  hostile  but  mendly  to  the  States.  Nor 
is  it  a  power  to  be  exercised  unnecessarily.  It  should  be  exercised 
only  in  extremity,  and  when  manifestly  essential  to  the  local  and 
therefore  ultimately  to  the  general  welfare.  As  the  State  may  not 
engage  in  war  unless  "  actually  invaded,  or  in  such  imminent  danger 
as  will  not  admit  of  delay,"  so  the  United  States  should  not  enter 
upon  the  duty  of  qualifying  the  citizen  to  bear  his  responsibilities 
to  the  Nation  and  to  the  State  until  the  local  power  is  shown  to  be 
inadequate  or  negligent  and  the  necessity  is  apparent  and  imperative. 
But  the  power  is  there. 
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There  is  no  truth  better  established  or  more  generally  admitted 
than  that  the  republican  form  of  government  can  not  exist  unless  the 
people  are  competent  to  govern  tnemselves.  The  contrary  doctrine 
woiild  be  an  absurdity,  a  contradiction  of  terms.  What  is  the  repub- 
lican form  of  government  but  government  of  the  people  hj  the 
people?  But  how  can  the  people  govern,  how  exercise  sovereignty, 
except  they  have  the  knowledge  requisite  to  that  end?  Sovereignty 
requires  as  much  intelligence  when  exercised  by  the  people  as  a  whole 
as  when  exercised  by  a  single  individual;  it  requires  more.  The 
monarch  governs  according  to  his  will,  not  necessarily  with  that 
broad  intelligence  demand^  by  the  public  good.  Government  for 
the  people  by  the  people  implies  that  degree  of  popular  intelligence 
which  will  enable  the  masses  of  men  to  comprehend  the  principles 
and  to  direct  the  administration  of  government  in  such  wav  as  to 
promote  the  general  welfare.    Kepubucan  government  therefore  re- 

auires  a  higher  degree  of  intelligence  on  the  part  of  the  sovereign 
dan  any  otner  form.  That  sovereign  is  the  whole  body  of  the  people. 
How,  then,  can  the  republican  form  of  government  exist  and  con- 
tinue to  exist  unless  from  generation  to  generation,  in  perpetual 
succession,  the  citizen  soverei^is  are  educated? 

But  the  question  is  deeper  still.  How  can  civilization  exist  without 
education?  What  is  civilization  but  the  result  of  education — of  the 
development  and  training  of  the  powers  of  the  individual?  All 
human  progress  and  happmess  are,  m  the  higher  and  broader  sense, 
but  education  which  confers  the  capacity  both  to  do  and  to  enjoy. 
If,  then,  to  educate  is  to  civilize,  the  great  duty  which  society  owes 
to  the  individual  is  to  educate  him,  and  the  fclenefit  thus  conferred 
he  is  bound  to  return. 

This  primarjr  duty  of  society  to  its  individual  membership  is  by  the 
law  of  nature  imposed,  in  the  first  instance,  upon  the  parent.  But 
the  parent  can  not  fully  discharge  it.  What  then?  Society,  through 
the  established  forms  of  government,  interferes  and  performs  what 
the  parent  fails  to  perform.    Is  this  any  violation  of  the  right  of  the 

? parent?  No  one  pretends  it.  It  is  merely  the  doing  of  that  which, 
or  the  good  of  tne  child,  the  parent,  and  the  whole  social  fabric, 
must  be  done.  The  right  of  the  mass;  that  is,  of  the  State,  is  para- 
mount even  to  that  of  the  individual,  inasmuch  as  the  general  wel- 
fare—the safety  of  the  people — ^is  the  supreme  law.  No  parent  has 
the  right  to  say  that  his  child  shall  remain  ignorant.  He  has  no  right 
to  breed  firebrands  and  death  to  the  society  of  which  he  is  a  part  and 
to  which  he  owes  everything  himself.  Here  is  the  foundation  of  the 
right  of  compulsory  education  on  the  part  of  the  State. 

If  the  parent  fully  exercised  his  rignt  to  properhr  educate  his  child 
there  would  be  no  occasion  for  the  interference  of  the  State;  but  he 
fails  to  do  it.  Benevolent  voluntary  effort  comes  to  his  aid.  This 
also  fails.  What  then?  The  law  of  self-preservation  at  once  asserts 
itself  in  behalf  of  the  State  as  well  as  of  the  individual,  and  for  the 
welfare  of  both  it  must  put  forth  its  power.  These  principles  are 
fundamental  and  are  so  plain  that  their  assertion  may  seem  super- 
fluous. But  we  now  come  to  an  important  question  in  the  argument. 
What  in  our  complex  system  of  government  constitutes  the 
^^  state,"  the  organization  in  which  reside  the  right  and  dut^  to  edu- 
cate the  individual  when  the  parent  and  voluntary  agencies  fail! 
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The  term  "  state  "  has  various  significations,  but  as  used  in  this  con- 
nection it  is  thus  defined  by  Mr.  Webster  and  by  the  writers  upon 
law:  "A  political  body  or  body  politic;  the  body  of  people  united 
under  one  government,  whatever  may  be  the  form  of  the  government." 
Mr.  Bouvier  says : 

In  its  most  enlarged  sense  it  signifies  a  self-sufficient  body  of  persons  united 
together  in  one  community  for  the  defense  of  their  rights  and  to  do  right  and 
justice  to  foreigners.  In  this  sense  the  state  means  the  whole  people  united 
into  one  body  politic,  and  the  state  and  the  people  of  the  state  are  equivalent 
expressions. 

There  can  be  no  doubt  that  under  our  ^stem  thQ  word  "state" 
includes  the  combined  powers  of  both  the  United  States  and  of  the 
several  States  of  whose  Union  the  former  is  composed.  The  terri- 
tory which  constitutes  the  one  includes  the  many.  The  citizens  of 
the  many  are  individually  and  identically  the  citizens  of  the  Nation 
at  large.  Every  citizen  of  the  United  States  who  resides  in  a  State 
is  a  citizen  thereof.  "All  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof  are  citizens  of  the 
United  States  and  of  the  State  wherein  they  reside."  The  rights 
and  powers  of  the  great  community  of  fifty  millions  of  people  who 
constitute  the  citizens  of  the  United  States  and  of  the  several  States 
are  vested  in  the  Government  of  the  United  States,  in  the  govern- 
ments of  the  several  States,  or  in  the  people  themselves.  Although 
these  three  depositories  of  rights  and  powers  are  "  distinct  like  the 
billows,"  yet  they  are  "  one  like  the  sea."    Distinct  in  their  several 

I'urisdictions,  yet  they  constitute  one  great  whole,  and  act  together 
larmoniously  for  the  individual  and  common  good,  each  independ- 
ent of  the  other  in  its  sphere,  like  the  independent  yet  concurring 
powers  of  nature  in  the  realms  of  physical  life,  where — 

All  are  but  parts  of  one  tremendous  whole. 
Whose  body  nature  is,  and  God  the  soul. 

rt  is  only  as  we  use  the  word  state  in  this  complete  sense  that  the 
people  of  the  United  States,  who  are  also  the  people  of  the  several 
States  and  of  the  Territories,  constitute  "  a  body  of  persons  united 
together  in  one  community  for  the  defense  of  their  rights,  and  to  do 
right  and  justice  to  foreigners." 

Now,  the  right  of  self-defense,  which  is  the  riffht  of  self-preserva- 
tion, is  the  right  to  live  and  to  be.  The  right  of  the  people  to  be  at 
all  implies  and  includes  the  right  to  constitute  and  maintain  the 
state — ^that  is  to  say,  government — and  to  prescribe  its  form,  for 
human  existence  is  impossible  without  government.    The  governing 

Sower  must  know  how  to  govern  or  it  can  not  govern.  Can  a  man 
o  that  which  he  knows  not  how  to  do?  The  people  have  distributed 
the  functions  of  government  between  the  national  and  the  sectional 
or  the  State  authorities,  and  have  retained  in  themselves  the  initial 
exercise  of  all  power  through  the  ballot.  The  ballot  is  the  repub- 
lican form  of  government  both  in  the  Nation  and  in  the  State. 

Intelligence  is  necessary  in  the  individual,  who  is  the  sovereign, 
in  the  one  as  well  as  in  the  other.  The  right  and  duty  of  the  na- 
tional portion  of  the  Government  to  preserve  itself  and  of  the  indi- 
vidual to  preserve  it  and  to  exert  his  sovereignty  through  its  forms 
perpetually  are  absolute.  It  is  the  right  and  duty  of  the  whole  to 
preserve  the  whole,  and  the  right  and  duty  of  the  whole  to  preserve 
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the  whole  implies  the  preservation  of  all  the  parts  by  that  whole,  to 
the  existence  of  which  all  the  parts  are  nece^ary.  It  is  not  neces- 
sary that  a  man  should  have  written  permission  to  live.  He  needs 
no  license  stamped  or  sealed  to  give  him  the  right  to  breathe. 

His  creation  implied  all  that.  Just  so  the  people,  when  they  cre- 
ated governments,  both  of  State  and  Nation,  republican  in  ICorm, 
and  bade  them  multiply  their  blessings  and  replenish  the  earth  with 
their  civilizing  and  ennobling  activities,  necessarily  gave  them  the 
breath  of  life  and  the  inherent  power  to  preserve  that  life.  To  have 
written  into  the  constitutions  of  the  States  or  of  the  National  Gov- 
ernment the  right  of  self-preservation  would  have  been  as  superflu- 
ous as  to  have  required  a  written  order  for  the  sun  to  shine,  for  water 
to  run  down  hill,  or  for  any  created  thin^  to  obev  the  law  of  its  be- 
ing. But  the  right  to  educate  the  chila  throughout  the  Nation  is 
the  right  to  preserve  the  Government  and  the  Nation.  That  right 
can  not  be  curtailed.  It  is  geographically  coextensive  with  the  juris- 
diction of  the  Gk>vemment  itself,  and  self-preservation  compels  its 
exercise  by  the  National  Government  whenever  there  is  failure  for 
any  reason  on  the  part  of  tiie  parent  and  the  State. 

OBLIOATIOK  TO  GUARANTEE  GOVERNMENTS  REPUBLICAN  IN  FORM. 

Still  again.  The  whole  people  of  the  United  States,  that  is  to  say, 
the  Nation,  by  the  primary  act  of  the  masses  and  by  the  act  of  their 
State  governments,  nave  commanded  in  the  written  terms  of  the  con- 
stitutional law  of  the  land  that  ^^  the  United  States  shall  guarantee  to 
every  State  in  this  Union  a  republican  form  of  government"  How 
is  that  obligation  to  be  fulfilled?  Must  its  performance  await  revo- 
lution, and  must  destruction  precede  preservation?  Is  it  a  guaranty 
of  possession  to  stand  bv  while  war  and  tempest  obliterate,  and  then 
endeavor  to  restore?  Is  reconstruction  the  only  or  is  it  the  better 
way  in  which  the  obligation  to  ^arantee  a  government  republican 
in  form  to  the  States  of  this  Union  can  be  discharged?  Is  not  the 
ounce  of  prevention  still  worth  the  pound  of  cure?  Does  not  the 
duty  to  guarantee  imply  the  right  to  prevent  and  to  preserve  even 
more  strongly  than  to  restore?  Prevention  might  be  possible  when 
restoration  would  prove  to  be  impossible. 

It  is  a  conceded  proposition  that  where  a  dutv  is  imposed  all  the 
power  necessary  to  its  performance  is  conferred,  and  the  choice  of 
means,  so  far  as  there  is  no  prohibition,  goes  with  the  power. 

If  iJl  this  be  so,  what  doubt  can  there  be,  not  only  of  the  power, 
but  also  of  the  absolute  dutjr  of  the  National  Government  to  perform 
its  obligation  of  guaranty  in  the  only  effective  way  in  which  it  is 
possible?  When  does  the  obligation  to  guarantee  attach?  Did  it 
not  commence  with  the  adoption  of  the  Constitution,  and  is  it  not 
continuous  in  its  operation?  Does  it  not  attach  as  a  right  in  the 
Territories,  which  are  inchoate  States?  Does  it  not  follow  every  mo- 
ment of  the  concurrent  life  of  the  Nation  and  of  the  States  and  enter 
into  all  their  constitutional  and  inseparable  relations? 

Not  to  educate  is  to  destroy.  It  follows^  inevitably  that  not  to 
educate  is  to  break  the  guaranty  of  republican  government  to  the 
States.  If  the  parent  and  the  State  fail  to  educate  the  citizen,  does 
not  this  clause  of  the  Constitution  compel  the  Nation  to  educate  its 
child? 
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THE  GSNERAL  WELFARE. 

But  Confess  has  express  power  "  to  provide  for  the  general  wel- 
fare of  the  United  States,"  and  to  exert  its  utmost  power  of  taxation 
to  promote  that  which  was  one  of  the  six  great  ends  enumerated  in 
the  preamble,  and  to  secure  which  the  Constitution  itself  was  or- 
dained and  established  by  the  whole  people  for  the  United  States  of 
America.  That  people  well  understood  that  without  intelligence  it 
would  be  impossible  ^'to  preserve  the  blessings  of  liberty  to  them- 
selves and  their  posterity.'^  It  goes  without  argument  to  say  that  in 
no  way  can  the  general  welfare  be  so  promoted  as  by  the  general 
diffusion  of  ImowTedge  and  the  discipline  of  the  mental  powers  of  the 
masses  of  the  people,  which  can  only  be  accomplished  by  common 
schools  maintamed  by  governmental  power. 

Governments  are  but  agencies  estaolished  by  society  to  secure  the 
happmess  of  its  individual  members.  Whenever  they  cease  to  pro- 
mote the  end  for  which  they  were  created  they  should  be  destroyed, 
and  whenever  and  so  far  as  they  fail  they  should  modify  or  reverse 
their  action. 

If  in  the  past  the  National  Government  has  not  borne  its  due  pro- 

Sortion  of  tne  burdens  of  the  education  of  the  people,  or  if  new  con- 
itions  have  arisen  which  require  of  it  a  degree  of  cooperation  with 
the  several  States  not  hitherto  necessary  in  securing  to  all  citizens 
of  the  Republic  that  decree  of  intelligence  which  is  mdispensable  to 
the  safety  of  society  and  to  the  happiness  of  the  individual,  who  is  at 
once  the  subject  and  the  sovereign  m  both  local  and  national  admin- 
istration, then  the  time  has  come  for  a  new  departure,  and  the  withes 
of  straw  must  3deld  to  the  expanding  limbs  of  the  giant  who  is  arous- 
ing^ himself  for  the  labors  of  the  time  which  has  already  come. 

But  it  must  not  be  forgotten  that  the  fathers  and  mothers  of  this 
Republic  never  conceived  of  the  possibility  of  its  existence  except  as 
its  foundations  should  be  laid  upon  knowledge  and  virtue,  and  that 
the  promotion  of  sound  learning  was  deemed  to  be  the  fundamental 
duty  of  the  national  power.  The  time  would  fail  to  speak  of  the 
founders  of  the  colonies  and  of  the  constant  efforts  which  they  put 
forth  from  New  Hampshire  to  Georgia  to  establish  schools  and  col- 
leges for  the  education  of  those  who  were  to  enjov  the  rijghts  of  citi- 
zenship within  their  respective  borders.  The  Kevolution  was  the 
outgrowth  of  the  school,  the  college,  and  of  the  free  worship  of  Gk)d. 
The  constitution  of  every  State,  as  well  as  the  Declaration  of  Inde- 
pendence and  the  whole  theory  of  the  national  polity  depend  upon 
the  possession  of  knowledge  and  virtue  by  the  people  at  large. 

Hence  Washington  never  ceased  by  word  ana  deed  to  enforce  this 
great  truth  upon  his  countrjrmen.  Adams  and  Franklin  and  Jeffer- 
son and  Madison  and  Hamilton  and  Clinton  and  Rush,  and  the  whole 
galaxy  of  the  immortals  who  cradled  the  nation,  dwelt  continually 
and  emphatically  upon  the  primary  necessity  of  the  universal  intel- 
ligence of  the  masses  to  the  perpetuation  of  their  freedom  and  hap- 
piness. Nor  did  they  confine  their  efforts  to  precept  alone.  The 
Congress  of  the  Confederation  as  well  as  the  General  Gh)vemment 
under  which  we  now  live  at  an  early  day  proclaimed  their  duty  and 
exercised  their  power  to  applv  the  property  of  the  nation  to  pro- 
mote this  ^reat  interest  oi  all.  One-sixteenth  part  of  the  pimlic 
lands  was  devoted  to  the  education  of  the  children  of  the  coining 
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States  from  the  foundation  of  the  Grovemment;  threescore  years 
afterwards  the  amount  was  doubled,  and  from  time  to  time  during 
the  century  nearly  which  has  elapsed  since  the  ordinances  of  1785 
and  1787  the  nation  has  contributed  of  its  resources  to  the  establish- 
ment and  maintenance  of  the  public  schools. 

The  messages  of  Washington  and  other  earljr  Presidents,  who,  with 
their  associates,  created  and  defined  the  national  powers,  and  the 
responses  of  both  branches  of  Congress  are  full  of  the  recognition 
of  the  obligation  of  the  Greneral  Government  to  encourage  and  foster 
universal  ^ucation,  and  as  he  passed  from  the  scene  of  official  life 
the  Father  of  his  Country  solemnly  adjured  the  American  people 
"  to  promote  as  an  object  of  primary  importance  institutions  for  the 
general  diffusion  of  Imowledge." 

The  promotion  of  learning  and  science  and  the  appropriation  of 
the  public  money  for  that  purpose  has  always  been  recomized  as 
withm  the  scope  of  national  power.  Measures  for  the  establishment 
of  a  national  university  have  been  supported  by  our  leading  states- 
men, and  appropriations  of  public  money  and  other  property  have 
been  from  time  to  time  made  to  establish  or  assist  institutions  hke  the 
agricultural  colleges,  observatories,  the  Smithsonian  Institution,  and 
exploring  expeditions  by  land  or  sea,  all  which  implies  the  posses- 
sion of  the  undoubted  power  as  well  as  the  disposition  to  apply  the 
resources  of  the  National  Government  to  these  nigh  purposes  when- 
ever in  its  judgment  the  general  welfare  will  be  conserved  thereby. 
But  even  if  all  this  were  untrue,  the  case  would  remain  the  same. 

Laws  are  silent  in  war.  They  were  silent  in  the  conflict  through 
which  we  have  just  passed.  But  what  is  meant  bv  this?  Not  that 
all  laws  are  silent.  But  that  minor  regulations  which  appertain  to 
more  auiet  times  are  suspended  in  the  overmastering  presence  of  the 
great  nrst  law  of  self-preservation. 

In  this  sense,  which  is  the  true  sense,  laws  may  become  silent  iu 
peace  as  well  as  in  war.  We  are  now  in  peace,  but  if  there  be  laws 
which  forbid  the  education  of  the  illiterate  millions  of  the  American 
people  by  the  outstretched  arm  and  bursting  Treasury  and  innumer- 
able intellectuaJ  and  moral  agencies  of  the  Nation  at  large,  then  those 
laws  should,  and  in  presence  of  the  uprisinc  sentiment  of  the  people  I 
may  say  they  shall,  be  silent  in  this  land  until  by  the  diffusion  of 
knowledge  and  of  the  power  which  knowledge  gives  to  every  child 
within  our  borders,  peace  may  be  made  perpetuaL    Universal  intelli- 

fence  never  makes  war.  Only  ignorance  is  convertible  into  brute  force, 
gnorance  is  slavery.  But  for  ignorance  there  would  have  been  no 
slave.  But  for  ignorance  among  the  nominally  free  there  would  have 
been  no  rebellion.  The  contest  we  now  wage  is  with  that  still  un- 
conquered  ignorance  of  both  white  man  ana  black  man  in  all  parts 
of  the  country  which  hurried  us  by  remorseless  fate  to  fields  of  aeath 
for  four  long  years.  Beside  this  we  confront  the  demands  of  hordes 
incoming  from  beyond  both  great  oceans,  and  of  the  advancing  gen- 
erations of  men. 

I  am  clad  to  admit  that  whenever  the  State^  or  the  local  commu- 
nity is  nble  to  sufficiently  instruct  its  youth  it  should  do  so,  and 
that  the  national  aid  should  be  invoked  only  when  made  necessary 
by  local  neglect  or  inability.  But  this  buraen  is  primarily  one  of 
taxation.  Civilization  must  be  paid  for.  Education  is  the  insur- 
ance upon  civilization.    It  must  be  kept  up  everywhere,  for  the  risk 
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is  everywhere.  To  leave  the  child  of  the  pauper  uneducated  is  to 
incur  as  great  risk  of  destruction  by  the  fires  or  floods  ^f  ignorance 
and  crime  as  if  he  were  the  scion  of  wealth  and  place.  So,  too,  in 
the  nicely  balanced  forces  and  relations  of  localities,  the  neglect  of 
a  county  or  a  township  may  in  some  vital  emergency  destroy  the  in- 
stitutions of  the  whole  country  by  remote  or  even  by  immediate  re- 
sults. Hence  there  must  be  no  admission  of  the  doctrine  that  the 
general  power  can  yield  the  right  to  educate  when  necessary  to  the 
general  good.  This  power  is  indispensible  to  preserve  the  parts  as 
well  as  tne  whole. 

If  these  principles  are  true,  we  are  next  brought  logically  to  the 
consideration  of  the  actual  condition  of  the  United  States  and  the 
Territories  thereof  in  respect  to  the  education  of  the  people.  This 
must  be  done  that  we  mav  determine  intelligently  the  question 
whether  the  Nation  should  appropriate  and,  either  directly  or 
through  State  agencies,  apply  the  public  money  for  that  use. 

A    GLANCE    AT    OUR    RELATIONS    TO    OTHER    NATIONS    AS    BEARING    UFON 

EDUCATION. 

In  determining  our  duty  in  reference  to  the  promotion  of  the  gen- 
eral welfare  by  the  appropriation  of  the  public  money  to  the  edu- 
cation of  youth,  it  may  be  well  for  us  to  consider  not  merely  our  in- 
ternal relations,  but  also  our  position  among  the  nations  and  our 
responsibilities  to  mankind  at  large.  I  will  do  this  before  proceed- 
ing to  minute  internal  inquiries.  It  is  no  less  than  high  crime  for  us 
to  ignore  the  fact  that  we  are  but  the  trustees  of  our  institutions  and 
political  principles  for  the  human  race.  We  can  not  innocently  for- 
get that  there  are  fifteen  hundred  millions  of  our  fellow-men  living 
upon  the  planet  to-day,  of  whom  not  more  than  one-sixth  part  are 
even  nominally  civilized,  and  not  more  than  one  human  being  in  ten 
is  free,  or  leads  a  life  which  to  a  citizen  of  our  own  favored  country 
seems  to  be  worth  living  at  all.  Yet  the  prospects  of  the  world  as  a 
whole  never  were  so  hopeful  as  now. 

What  imagination  can  realize  the  horrors  of  history,  and  who  can 
believe  that  the  balance  of  human  experience  during  the  transition 
from  the  savage  state  to  the  blessings  of  civilization  and  of  liberty 
is  on  the  side  of  happiness?  Until  the  development  of  our  own  in- 
stitutions, it  can  not  be  said  that  the  masses  of  men  who  made  up 
the  population  of  any  nation  since  the  dawn  of  time  were  free.  Lib- 
erty has  either  been  wholly  unknown,  or  she  has  been  current  only  in 
aristociacies,  which,  while  maintaining  something  like  toleration  and 
equality  among  themselves,  have  been  more  despotic  in  their  rule  of 
the  masses  below  them  than  any  king  or  czar.  But  our  Nation,  and 
ours  alone,  has  been  advanced  to  the  condition  of  a  sovereignty 
universally  diffused,  to  that  of  kingship  popularized.  This  alone  is 
freedom. 

We  have  gained  all  that  we  possess  by  reason  of  the  education  of 
the  individual,  and  we  hold  it  upon  the  same  tenure.  What  we  hold 
for  ourselves  we  hold  for  mankind,  and  we  hold  it  for  both  upon  the 
same  condition  by  which  it  was  gained,  and  that  is  the  continued  and 
universal  education  and  development  of  the  people.  As  the  leader  of 
the  nations  it  is  indispensable  to  the  discharge  of  our  high  trust  that 
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we  incessantly  perfect  and  carefully  preserve  ourselves.  This  work 
can  not  be  delegated;  this  responsibility  can  not  be  surrendered  nor 
evaded.  Our  relations  and  our  influence  with  mankind  at  large  are 
sustained  and  felt  in  our  national  and  not  in  our  State  or  individual 
capacity.  Our  position  as  a  Nation  can  only  be  maintained  by  a  cul- 
ture and  development  of  the  citizens  of  the  Republic  which  shall  be 
stimulated  by  the  national  idea,  controlled  by  it,  if  need  be,  and  at  all 
hazards  by  it  ^aranteed  and  made  sure. 

The  responsibilities  which  rest  upon  us,  placed  as  we  are  in  the 
forefront  of  the  struggle  of  the  ages,  with  the  bannered  hopes  of  the 
race  in  one  hand  and  the  s>vord  of  liberty,  by  whose  sharp  edge  alone 
they  can  be  realized,  in  the  other,  are  not  to  be  sneered  at;  as  they 
were  unsought,  so  they  are  not  to  be  evaded,  and  as  God  liveth  they 
shall  be  discharged.  The  common  schools  of  this  country  are  the 
recruitmg  ground  and  the  disciplinary  camp  of  the  great  armies  of 
civilization  and  freedom  and  progress,  whose  victories  have  been  and 
shall  continue  to  be  still  more  renowned  than  those  of  war. 

Lycurffus  resolved  all  legislation  into  the  proper  education  of 
youth.     To  so  shape  the  laws  and  institutions  oi  a  country  as  to 

?erfect  the  citizen  is  to  make  the  restraint  of  statutes  unnecessary, 
'each  the  individual  man  the  full  extent  and  just  limitation  of  his 
own  rights,  imbue  him  with  the  desire  to  perform  his  duties  to 
others  and  to  the  State,  cultivate  within  his  breast  the  love  of  coun- 
try and  intelligent  recognition  of  the  Deity  who  creates,  controls, 
and  blesses  all,  and  society  would  go  alone.  This  should  be  the  great 
end  of  the  lawgiver.  Educate  the  rising  generation  mentally,  mor- 
ally, physically,  just  as  it  should  be  done,  and  this  Nation  and  this 
world  would  reach  the  millennium  within  100  years.  But  such  edu- 
cation is  now  impossible. 

Who  is  to  instruct?  The  teachers  are  but  as  children  yet,  and 
although  the  fields  are  white  unto  the  harvest  the  laborers  are  few. 
Nothing  is  so  important  as  the  education  of  youth,  but  not  one 
dollar  IS  expended  for  that  use  where  ten  are  imperatively  re- 
quired ;  and  it  is  still  a  debated  question  whether  the  Nation  shall  be 
taxed  to  save  its  own  child,  when  in  no  other  way  can  itself  be  saved. 
It  doth  not  yet  appear  what  we  shall  be;  but  no  pause  can  be  per- 
mitted in  effort  without  deterioration,  and  the  increasing  millions 
constantly  cry  more,  more,  give,  give,  and  the  ciy  must  be  heeded 
or  even  the  low  standard  or  to-day  will  sink  to  a  still  lower  and  more 
dangerous  level. 

But  as  we  look  abroad  we  behold  the  human  race  astir.  We  are 
no  longer  the  exclusive  custodians  of  the  elements  of  progress;  we 
are  even  now  in  sharp  competition  with  European  nations  for  rank 
as  an  intelligent  people. 

The  emigration  which  comes  over  the  Atlantic  is  not  the  same 
grade  of  human  being  who  came  one-fourth  of  a  century  ago.  Ire- 
land is  being  educated;  so  is  the  whole  population  of  the  British 
Isles,  and,  save  Russia  and  Turkey,  this  is  true  of  the  Continent. 

We  are  not  much  longer  to  compete  industrially  with  the  sodden 
brain  and  clumsy  finger  of  an  unlettered  peasantry;  but  with  two 
hundred  millions  of  producers,  whose  quickened  powers  of  mind  and 
body,  combined  with  lower  wages,  will  compel  our  relative  advance- 
ment in  order  to  maintain  our  superiority,  or  drive  us  to  the  increase 
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of  our  already  onerous  tariffs  in  order  to  maintain  our  own  indus- 
tries and  give  employment  and  bread  to  our  own  people. 

When  we  look  abroad  to  the  harvests  of  the  commercial  world  we 
find  ourselves  already,  save  in  the  realm*  of  sentiment,  of  no  more 
conseauence  tlian  any  fourth-rate  ^ower.  While  Asia,  Africa,  and 
the  islands  of  the  sea  are  stretchmg  out  their  hands  for  civilized 
interchange,  and  are  developing  markets  which  within  50  years 
will  double  the  consumption  of  all  articles  which  the  skill  of  ad- 
vanced civilization  pours  into  the  lap  of  barbarism  and  of  increasing 
culture  en  route  to  the  enlightened  state,  we  have  small  part  in  the 
matter  now,  and  prospectively  none  at  all,  unless  we  arouse  ourselves 
to  the  absolute  necessity  of  the  culture  of  our  present  and  fast- 
increasing  population  thiroughout  our  continental  domain.  We  have 
no  ships,  and  our  flas  is  a  tradition  on  the  sea;  it  is  as  rare  in  the 
marts  of  mankind  as  the  pelican  of  the  wilderness  in  Broadway,  New 
York. 

Great  Britain  learned  the  secret  of  power  from  the  defeat  which 
gave  us  independence  one  century  ago.  Since  then  she  has  not  lost 
a  province;  sne  has  annexed  the  world.  Howf  Instructed  in  policy 
by  our  success  she  has  established  her  colonies  on  every  vacant  lot 
of  the  globe;  she  has  tied  her  cables  to  the  commerce  of  every  clime, 
and  her  stronff  fleets  of  peaceful  convoyed  by  her  warlike  marine  are 
steaming  for  tne  coffers  of  London  with  the  wealth  of  all  nations,  and 
especially  of  tliose  among  whom  are  to  be  found  the  profitable  mar- 
kets of  future  times. 

Wherever  among  these  upheaving  populations  she  sends  her  ships 
she  carries  her  institutions  and  her  laws.  Her  colonies  remain,  and 
she  has  learned  so  to  foster  and  govern  that  now  they  never  rebel, 
but  develop  into  powerful  allies,  and  her  morning  drum-beat,  which 
'^encircles  the  globe,"  stirs  the  tides  of  patriotic  devotion  in  the 
heart  of  every  listener;  and  so  it  is  that  she  can  now  precipitate  mil- 
lions of  armed  men  upon  any  hostile  power,  whether  she  caUs  them 
from  the  dusky  but  valiant  millions  of  Hindustan,  from  the  hardy 
recruits  who  face  us  all  along  our  northern  line,  or  from  Australia 
and  the  islands  of  the  sea.  Great  Britain  is  located  everywhere.  She 
has  learned  that  if  she  cultivates  the  individual  citizen  and  rules  in 
harmony  with  the  impulses  of  the  human  soul,  that  her  empire  will 
be  without  end — except  it  be  the  end  of  the  world. 

Hence,  her  statesmen  after  40  years  of  study  enacted  the  laws  of 
1870,  which  mark  as  absolute  and  a  far  more  important  landmark 
in  the  policy  of  that  power  as  the  free-trade  policy  of  1848.  Great 
Britain  is  aiming  to  compel  the  education  of  every  child  covered  by 
the  jurisdiction  of  her  flag  at  home  or  abroad,  and  to  provide,  or  lead 
her  colonies  to  provide,  the  means  to  fully  carry  out  that  policy. 
Within  25  years,  unless  we  advance,  we  shall  oe  far  behind  the 
En^Ush-speaking  race  in  any  other  part  of  the  earth. 

What  does  this  mean  for  us?  Not  merely  humiliation  and  the 
half-masting  of  our  banners — ^that  we  have  already  learned  how  to 
do  and  to  rest  auietly  under  it.  But  it  will  hurt  our  i)ockets.  It 
will  make  us  relatively  poor.  Wherever  there  is  more  intelligence 
there  will  be  neater  skill,  and  we  shall  become  another  Brazil  to 
preserve  the  balance  of  stupidity  on  the  Western  Hemisphere.  What 
IS  true  of  the  new  policy  of  Great  Britain  and  of  its  consequences  to 
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US  is  also  true  of  most  other  European  nations.  I  would  emphasize 
this  aspect  of  the  subject  of  education.  Its  importance  to  us  can  not 
be  overestimated.    To  mankind  at  large  it  means  the  millennium. 

Let  us  examine  the  data  of  European  progress  that  we  may  see  if 
these  things  are  so,  for  those  who  compare  uiemselves  among  them< 
selves  are  not  wise. 

In  this  examination  it  is  pertinent  to  observe  not  so  much  the 
actual  condition  of  the  people  of  other  countries  as  to  note  whether 
they  are  losing  or  accelerating  their  pace.  Five  years  will  educate 
a  generation  substantially,  and  it  will  not  be  long  ere  the  Latin  and 
the  Saxon  of  Europe  will  reach  and  pass  his  kindred  on  this  side  the 
Atlantic  if  a  relative  improvement  shall  not  be  here  maintained. 

The  data  submitted  below  has  been  prepared  at  mv  request  by  the 
Commissioner  of  Education,  whose  invaluable  labors  have  contributed 
so  much  to  the  elucidation  of  the  great  subject  committed  to  his  care. 

NATIONAL  AID  TO  EDUCATION. 
1.  raANCE. 

The  population  of  France  Is  36,905,788.  The  liberality  of  the  Government  of 
the  French  Republic  in  providing  for  the  education  of  the  masses  is  without  prec- 
edent In  its  history.  At  the  close  of  the  If'ranco-Prussian  war,  in  1871,  popular 
education  was  in  a  backward  state.  Acrording  to  the  census  of  1872  the  total 
population  was  36,102,921.  Of  this  number  13,324,801,  or  36.9  per  cent  (includ- 
ing 3.540,101  children  under  6  years  of  age),  were  unable  to  rend  or  write; 
3,772,603,  or  10.5  per  cent,  could  read  only;  and  19,005,517,  or  52.6  per  cent, 
could  read  and  write. 

This  lamentable  condition  of  affairs  was  due  to  optional  attendance  at  school, 
and  to  the  neglect  on  the  part  of  the  Government  to  provide  ample  accommoda- 
tion for  a  school  population  of  nearly  6,000,000. 

Many  communes  were  too  poor  and  some  were  unwilling  to  establish  new 
schools  or  enlarge  the  existing  ones.  After  some  delay  a  law  was  passed,  March 
28, 1882,  making  education  obligatory  for  all  children  between  the  ages  of  6  and 
13,  and  authorizing  poor  communes  to  apply  for  Government  aid  whenever  their 
means  are  not  sufficient  to  establish  and  maintain  public  schools.  The  Govern- 
ment, however,  does  not  always  wait  for  departments  or  communes  to  apply  for 
aid ;  it  invites  them  to  apply,  and  assures  them  of  hearty  cooperation.  Letters 
were  sent  on  the  3d  of  April,  1882,  by  the  minister  of  public  instruction  to  the 
prefects  of  the  departments  of  Morbihan  and  Vendee  (on  the  western  coast  of 
France),  on  the  condition  of  education  in  these  two  very  backward  districts. 

In  Morbihan,  60  per  cent  of  the  conscripts  for  the  army,  and  the  same  propor- 
tion of  persons  who  present  themselves  at  the  mairies  (city  halls)  for  marriages, 
can  not  read  or  write.  A  number  of  communes  have  already  voted  sums  amount- 
ing to  500,000  francs  for  the  purpose  of  increasing  the  number  of  schools,  and  the 
minister  of  public  Instruction  now  offers  them  a  further  subsidy  of  1,000,000 
francs  for  the  same  purpose.  .,        ,  .  ui    -4.  *.      * 

In  Vendee,  owing  to  similar  causes,  there  also  prevails  a  lamentable  state  or 
ignorance.  Here  40  per  cent  of  the  conscripts  can  not  read  or  write.  In  order 
to  attend  school  hundreds  of  children  would  have  to  walk  daily  from  8  to  10 
miles.  The  minister  offers  the  department  a  subsidy  of  600,000  francs  for  the 
purpose  of  increasing  the  number  of  schools. 

Government  aid  to  primary  education.— In  1860  the  Government  aid  to  pri- 
mary education  amounted  to  5,424,036  francs;  In  1870  (under  the  empire), 
9  817  513  francs;  in  1877  (under  the  Republic),  22,035,760  francs.  In  1882  the 
Government  aid  will  be  about  50,000,000  francs,  in  order  to  enable  all  the  com- 
munes to  enforce  the  obligatory  school  law.  In  addition  to  the  above  amount 
the  departments  spend  this  year  25,000,000  francs  and  the  communes  60,000,000 
francs  for  primary  education.  During  the  two  weeks  from  April  16  to  April  30, 
1882.  the  Government  has  spent  1,244,835  francs  for  new  schoolhouses.  The 
total  amount  spent  by  the  Government  alone  in  1881-82  for  all  phases  of  in- 
struction amounts  to  114,363,941  francs,  or  $22,717,880. 
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2.  BELGIUM. 

The  following  table  shows  the  Government  grants  to  education  from  1881  to 
1882: 

Francs. 

1831 217,000 

1843 466,000 

1845 711,000 

1852 1, 230, 000 

1857 1, 689, 000 

1864 3, 707, 000 

1870 6, 425, 000 

1878 11, 500. 000 

1882 20, 400, 000 

The  population  of  Belgium  is  6,403,006. 

In  1830,  when  Belgium  separated  from  Holland,  there  were  only  1,146  public 
primary  schools.  In  1875  there  were  4,152  public  primary  schools  and  2,616 
adult  schools.  In  1847  41.06  per  cent  of  the  conscripts  were  illiterate;  in  1860 
35.35  per  cent,  and  in  1878,  only  19.59  per  cent. 

8.  ITALY. 

Italy  has  a  population  of  28,209,620  and  a  school  population  (6-12)  of 
4,527,582.  Of  this  number  2,057,977  attend  school,  against  1,604.978  in  1870. 
The  number  of  public  elementary  schools  has  risen  from  32,782  in  1870  to 
41.108  in  1879.  The  annual  grant  to  these  schools  in  1882  is  31,000.000  lire 
(16,200,000).  The  7,422  private  elementary  schools  receive  no  State  aid.  In 
1873  the  Government  grant  was  15,000,000  lire  ($3,000,000) ;  in  1876,  20,000,000 
lire  ($4,000,000) ;  and  in  1878,  24,000,000  lire  ($4,800,000).  This  shows  an 
increase  of  16,000,000  lire,  or  $3,200,000,  since  1873. 

The  above  grants  are  made  !n  addition  to  large  buildings  and  gardens  given 
for  educational  purposes  in  nearly  every  city  and  town  of  the  kingdom. 

According  to  the  census  of  1861,  out  of  a  population  of  21,777,334  there  were 
16,999,701  who  could  neither  read  nor  write— 7,889,238  males  and  9,110,463 
females 

In  1871,  out  of  a  population  of  26,801,154  there  were  19,533,792  who  could 
neither  read  nor  write. 

The  present  minister  of  public  instruction  has  taken  energetic  steps  to  pro- 
vide accommodations  for  all  the  children  of  school  age  and  to  enforce  the  law 
which  makes  attendance  at  school  obligatory  for  all  children  between  the  ages 
of  six  and  twelve. 

4.  ENGLAND. 

The  annual  parliamentary  grants  to  elementary  schools  in  England  and  Wales 
was:  In  1840,  £30,000;  in  1850,  £180,110;  in  1858,  £668,873;  in  1862,  £774,743; 
in  1863,  £721,386;  in  1866,  £649,006;  in  1867,  £682,201;  in  186S,  £680,429;  in 
1869,  £840,711;  in  1870,  £914,721;  in  1873.  £1,313,078;  in  1875,  £1,566,271;  in 
1877,  £2,127,730;  in  1879.  £2,733,404;  In  1882,  £2,749,863. 

The  number  of  schools  has  risen  from  10,751  in  1872  to  17,614  in  1880;  the 
number  of  seats  from  2,397,745  In  1872  to  4.240,753  in  1880;  and  the  average 
number  of  children  in  attendance  from  1,445,326  in  1872  to  2,750,916  in  1880. 

The  population  of  England  and  Wales  is  25,968,286. 

6.   SCOTLAND. 

Population.  3,734,370.  The  parliamentary  grant  to  elementary  schools  amounts 
to  £468,512  for  1882-83.  The  number  of  elementary  schools  has  increased  from 
1,962  in  1872  to  3,056  in  1880;  the  number  of  seats  from  267,412  in  1872  to 
602,054  in  1880,  and  the  number  of  children  in  average  attendance  from  206,000 
in  1872  to  404,618  in  1880. 

0.  IBELAND. 

Population,  5,159,839.  Number  of  elementary  schools,  7,622.  Number  of 
pupils,  1.031,995.  The  parliamentary  grants  for  popular  education  in  Ireland 
amounted  to  a  total  of  £2,948,669  in  the  10  years,  1860-1869;  in  1868  it  was 
£860,195;  In  1872,  £430,390;  and  in  1882-83  it  amounts  4:o  £729,868. 
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7.  PBUSBIA. 

Popalation,  27,251,067.  The  Government  expenditure  for  education  amounts 
to  111,458,856  in  1882,  against  $10,000,000  in  1881.  As  nearly  all  the  Prussian 
schools  derive  income  from  endowments,  the  Grovemment  grants  are  chiefly 
devoted  to  the  establishment  of  new  schools  and  the  improvement  of  old  ones. 

8.  BUSSIA. 

Russia,  with  a  population  of  78,500,000  and  a  school  population  of  15,000,000, 
has  only  28,857  elementary  schools  and  1,213,825  pupils.  The  annual  Govern- 
ment grant  to  all  grades  of  schools  amounts  to  $9,000,000.  Of  this  amount  only 
$475,000  is  devoted  to  elementary  education.  The  finances  of  Russia  exhibit 
large  annual  deficits,  caused  partly  by  an  enormous  expenditure  for  war  and 
partly  by  the  construction  of  railways.  According  to  official  returns,  the  total 
war  outlay  incurred  by  Russia  during  the  four  years  1876-1879  amounted  to 
$728,984,635. 

The  mass  of  the  population  of  Russia  is  as  yet  without  education.  In  1860 
only  2  out  of  every  100  recruits  levied  for  the  army  were  able  to  read  and 
write,  but  the  proportion  had  largely  increased  in  1870,  when  11  out  of  every 
100  were  found  to  be  possessed  of  these  elements  of  knowledge. 

10.   AUSTRIA. 

Education  until  recently  was  in  a  backward  state  in  Austria,  the  bulk  of  the 
agricultural  population,  constituting  two-thirds  of  the  Empire,  being  almost 
entirely  illiterate.  During  the  last  12  years,  however,  the  Government  has 
made  vigorous  efforts  to  bring  about  an  improvement  by  founding  new  schools 
at  the  expense  of  the  State  wherever  the  conveniences  were  too  poor.  A  law 
was  passed  in  1868  making  education  obligatory  for  all  children  between  the 
ages  of  6  and  14. 

The  Government  expenditure  for  public  education  has  increased  from  $2, 300,- 
000  in  1870  to  $6,500,000  in  1881. 

In  this  connection,  as  illustrating  the  educational  impulse  moving 
the  whole  British  Empire,  I  annex  the  following  data  of  schools  in 
the  Province  of  Ontario : 

The  population  of  Ontario  is  1,913,460,  and  the  school  population  489,924. 

In  1844  there  were  in  the  Province  2,505  schools,  with  96.756  pupils;  in  1875, 
5,058  schools,  with  494.065  pupils;  and  in  1880,  5,245  schools,  with  496,855 
pupils.  The  total  expenses  for  education  were  $275,000  in  1844,  $2,297,694  in 
1871,  $3,258,125  in  1873,  $3,433,210  in  1878.  and  $3,414,267  in  1880. 

It  will  be  observed  that  in  every  instance  cited  the  nation  assumes 
the  duty  and  exercises  the  power  not  onlv  of  assisting  but  of  con- 
trolling the  subdivisions  which  make  up  tne  whole  and  provides  for 
compulsory  attendance  of  the  child.  The  principle  is  fully  recog- 
nized that  when  the  general  welfare  demands,  individuals  and  sub- 
divisions must  submit,  if  necessary  for  any  cause,  to  receive  compul- 
soiT  blessings,  coupled  with  which  is  the  duty  which  implies  the 
rignt  of  the  whole  to  provide  for  the  protection  and  safety  of  all 
the  parts  by  the  utmost  exercise  of  its  powers.  True,  their  gov- 
ernments are  not  so  complex  as  ours,  but  the  principle  is  still  the 
same.    Self-preservation  dictates  this  policy  everywhere. 

It  is  impossible  to  dwell  upon  this  branch  of  the  subject  or  to 
spread  before  the  Senate  the  evidence,  coming  from  almost  every 
Christian  and  from  some  pa^an  people,  like  tne  Japanese,  for  in- 
stance, that  the  human  race  is  arousing  itself  to  the  realization  of 
its  innate  possibilities.  The  most  astounding  and  humiliating  fact 
of  which  I  have  Imowledge,  bearing  upon  wie  relative  educational 
status  of  our  own  compared  with  the  people  of  Europe,  is  this,  that 
to-day  only  14  per  cent  of  the  immigration  which  comes  from  that 
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continent  to  our  shores  is  illiterate,  being  substantially  of  the  same 
^ade  of  intelligence  as  our  general  population.  In  other  words, 
immigration  no  Jonger  adds  essentially  to  American  illiteracy.  It  is 
probable  that  within  a  few  years  teacners  from  abroad  will  compete 
with  our  own  for  the  higher  wages  paid  to  instructors  in  our  com- 
mon schools. 

ACTUAL  STATE  OF  EDUCATION  IN  THIS   COUNTRY. 

I  wish  now  to  call  attention  to  the  actual  condition  of  the  Ameri- 
can people  as  revealed  by  the  most  authentic  evidence.  Fortunately, 
the  returns  of  the  census  of  1880  are  so  fully  compiled  that  through 
the  labors  of  the  Bureau  of  the  Census  and  of  the  Commissioner  of 
Education  the  most  important  data  have  been  tabulated,  and  I  am 
able  to  give  the  country  the  cold  steel  of  reliable  statistics.  These 
are  more  eloquent  than  any  other  possible  statement  and  demand  the 
profoundest  study  of  every  citizen  of  the  land. 

But  this  should  be  remembered :  It  by  no  means  follows  that  the 
person  who  can  read  and  write  is  therefore  qualified  to  discharge 
nis  duty  as  a  sovereign.  The  line  of  lowest  qualification  has  been 
fixed  as  by  common  consent,  in  the  preparation  of  official  data,  at 
that  level,  but  the  suffrage  itself  is  universal  to  males  in  nearly  every 
State. 

We  recognize  the  right  to  govern  himself  as  a  part  of  the  inalien- 
able heritage  of  every  man,  regardless  of  literary  attainments.  But 
the  capacity  to  read  and  to  write  is  so  obviously  necessary  to  the  proper 
exercise  of  this  inherent  right  that,  as  a  rule,  we  instictively  demand 
of  every  citizen  that  he  shall  possess  himself  of  this  power,  and  we 
demand  of  society  that  the  opportunity^  to  do  so  shall  be  provided  at 
the  public  charge.  True,  that  the  history  of  the  human  race  has 
been  largely  wrought  by  unlettered  men,  and  there  be  many  educated 
fools,  while  many  a  philosopher  and  natural  leader  can  not  read. 

But  I  would  remind  those  who  judge  hopefully  of  our  condition 
because  a  majority  of  our  people  can  read  and  write,  that  of  those 
who  have  the  power  a  lar^e  proportion  possess  it  very  imperfectly, 
and  almost  never  exercise  it.  Oi  those  who  can  write  multitudes  do 
not  place  a  sentence  on  paper  twice  in  a  lifetime.  Thousands  never 
get  an  idea  from  the  printed  page.  The  qualification  is  but  nominal, 
and  suffices  merely  to  accomplish  the  ordinary  business  of  life  under 
the  careful  superivsion  of  others,  and  is  not  really  the  source  of 
knowledge  and  the  means  of  interchange  of  thought.  So  that  the 
figures  of  every  census  are  far  more  favorable  than  the  facts  as  to  the 
real  mental  condition  of  the  people.  This  consideration  should  never 
be  lost  sight  of  in  the  study  of  the  problem  before  us,  which  is.  How 
shall  we  qualify  every  citizen  to  best  perform  his  part?  How  shall 
the  whole  people  be  lifted  to  the  high  level  where  subjects  are  un- 
fcoown,  and  where  eauality  and  sovereignty  are  convertable  terms? 

The  population  oi  the  United  States  in  1860  was  thirty-one  and 
one-half  millons.  In  1870,  thirty-eight  and  one-half  millions.  In 
1880,  50,000,000.  In  1890  it  will  be  at  least  70,000,000.  It  is  to-day 
nearly  52,000,000.  So  it  must  be  remembered  all  the  while  that  even 
the  tremendious  numbers  and  alarming  conditions  revealed  in  the 
following  returns  are  constantly  expanmng  in  their  gigantic  propor- 
tions and  overwhelming  gravity. 
S  D— 63-2— vol  29 51 
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CONDITION  OF  THE  SUFFBAGE. 

Table  No.  1  I  take  from  the  speech  of  Senator  Butler,  lately  de- 
livered in  this  Chamber.  It  is  irom  the  last  census  returns.  It  is 
the  rule  to  estimate  one  voter  for  every  five  persons  in  the  commu- 
nity, which  makes  the  voting  population  of  the  country  10,000,000 
in  1880.  The  total  number  over  21  years  of  age  who  can  not  write  is 
4^04,363,  of  whom  2,056,463  are  whites  and  2,147,900  are  colored,  in- 
cluding about  300,000  Indians  and  100,000  Asiatics.  Assuming  one- 
half  of  these  to  be  females,  and  therefore  to  have  no  souls,  and  not 
only  to  be  without  but  to  be  unfit  to  exercise  the  suffrage,  and  making 
allowance  for  the  unnaturalized  citizens,  there  will  remain  2,000,000 
of  illiterate  voters,  about  eaually  divided  between  the  white  and 
colored  races.  One  voter  in  five  can  not  write  his  name.  He  casts  a 
ballot  whose  contents  are  to  him  unknown  except  from  hearsay.  He 
can  not  tell  the  Constitution  of  his  country  from  the  code  of  jDraca 
He  is  the  prey  of  the  demagogue  or  the  victim  of  prejudice,  but  he 
holds  the  balance  of  power  m  almost  every  State  and  in  the  Nation 
at  larffe. 

Follow  down  these  columns  so  pregnant  with,  the  demonstration  of 
danger  and  dishonor  to  the  Repuolic. 

The  illiterate  voters  of  Maine,  New  Hampshire,  Massachusetts, 
and  Connecticut,  of  New  York,  New  Jersey,  Pennsylvania,  Ohio,  in 
short,  of  eveiT  Middle,  Southern,  and  most  of  the  Western  States, 
have  power,  if  combined,  to  decide  any  political  issue  that  is  now,  or 
for  years  is  likely  to  be,  i)ending  between  political  parties.  They 
represent  ten  of  our  fifty  millions  of  people. 

Table  No.  1. 


States  and  Territories. 


White. 


Colored. 


TotaL 


The  United  Stales 

Alabama 

Arixona 

Arkansas 

California 

Colorado 

Connecticut 

Dakota 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Idaho 

Illinois , 

Indiana^ 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland , 

Massachusetts 

Michigan , 

Minnesota 

Mississippi 

Missouri. , 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

NewYork 

North  Carolina 

Ohto.. 


2,056,463 


2,147,000 


60,174 

3,550 

50,235 

22,625 

7,025 

23,339 

3,206 

6,462 

3,569 

10,885 

71,693 

510 

99.356 

n,076 

35,815 

17,095 

124,723 

34,813 

16,234 

34,165 

81,671 

48,291 

27,645 

27,780 

80,024 

525 

7,821 

1,807 

10,094 

87,348 

33,623 

182,060 

116,437 

02,616 


206,878 

633 

68,444 

22,100 

465 

1,497 

458 

7,036 

10,447 

30,758 

247,818 

043 

10,307 

8,806 

1,058 

U,408 

00,738 

178,780 

335 

00,857 

2,221 

8,758 

760 

208,122 

406 
1,638 
81 
7,844 
«,2Q0 
10,184 
174,162 
14,162 


4,204,363 


267,062 
4,183 

118,670 
44,726 
7,400 
24,836 
3,664 
14,807 
23,016 
60,688 

310,011 
1,463 

100,708 
86,882 
87,778 
28,503 

216,461 

218,608 
16,660 

100,611 
83,801 
62,040 

8,446 

10,775 
66,ltt 
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States  and  Territories. 


White. 


Colored. 


TotaL 


Oregon 

PcnnsylTania.. 
Rhode  Island.. 
South  Carolina 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington... 
West  Vfrginia. 

Wisoonsin 

Wyoming 


2,004 

174,286 

18,611 

34,336 

118,734 

65,117 

6,385 

12,872 

71,004 

1,011 

45,340 

45,798 

285 


2,387 

15,661 

1,1» 

200,063 

126,990 

121,827 

518 

120 

214,340 

1,884 

7,630 

081 

144 


6,201 

180,837 

10,760 

234,306 

246,073 

186,044 

5,003 

13,001 

285,344 

2,806 

52,870 

46,770 

420 


The  concentration  of  wealth,  population,  and  power  in  cities  makes 
the  condition  of  education  therein  an  element  of  great  importance 
in  forming  a  correct  opinion  upon  the  whole  subject,  and  should 
be  considered  by  itself.  I  have  therefore  endeavored  to  furnish  the 
needed  data  in  the  following  table — No.  2. 

Table  No.  2  presents  the  latest  statistical  view  of  the  condition  of 
popular  education  in  each  State  and  Territory  and  in  the  country  as 
a  whole  which  can  be  prepared  at  this  time. 
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Table  No.  3. — Table  prepared  at  the  request  of  Hon.  H.  W.  Blair  hy  the  Bureau 
of  Education  showing  the  total  population,  sch^yol  population,  enrollment, 
average  attendance,  total  number  of  teachers,  length  of  school  year  in  days, 
number  of  pupils  or  children  of  school  age  not  attending  school,  per  cent  of 
school  population  enrolled  in  schools,  and  per  cent  of  school  population  not 
enrolled  in  school  in  86  cities,  census  of  1880, 


Popula- 
tion. 

School 
popula- 
tion. 

EnroU- 
ment. 

Aver- 
age 
attend- 
ance. 

Total 
teach- 
ers. 

School 
year, 

In 
days. 

Pupils 
not 

attend- 
ing. 

Per  cent  of 
school  popu- 
lation. 

cities. 

En- 
rolled 

In 
school. 

Not 
en- 
rolled 

In 
school. 

Mobile,  Ala 

29,132 
7,529 
13,138 
34.555 
21.420 
233,959 
35,629 
29, 148 
42,015 
62.882 
42,478 

159,871 

7,650 

9,890 

37.409 

21,891 

502,185 

29,259 

75,056 

26,042 

22,408 

22,254 

16,546 

15.452 

2f»,720 

123,758 

216.090 

16, 856 

19.083 

33.810 

332.313 

362,839 

39,151 

69,475 

68, 291 

116,340 

32,016 

46. 887 

41,473 

11,814 

55,785 

32,431 

350.518 

30,518 

ll.fi87 

32,ti30 

13.397 

9,690 

1211,722 

136,r>08 

61,031 

90,758 

666,ri03 

155.134 

1,206,209 

89.366 

17,350 

265, 139 

160.146 

51,ft47 

3.*i,678 

60.137 

17,577 

4,659 
882 
2,603 
6,996 
3,895 

38.320 
3,210 
6,229 
7.612 

11,897 
7,OJ3 

15,728 

804 

1,168 

4,100 

4,027 

69,562 

4,761 

13,936 

4,138 

2,322 

3,686 

3,060 

1,935 

3,286 

19,990 

17,886 

3,120 

3,558 

6,797 

48,066 

69,768 

4,800 

12,211 

11.452 

15,719 

6,727 

6,142 

4,3.38 

1,196 

6,259 

3,820 

65,780 

3,716 

1,880 

4,350 

2,52ti 

1,891 

22,776 

19.778 

7,901 

14,049 

96,  (•»(>3 

18,606 

270, 176 

13,869 

866 

36, 121 

24,262 

7,902 

6,114 

7,616 

2,650 

4,014 

717 

1,665 

6,067 

'28,'i56' 
1,953 
3,529 
4,886 
7,931 
4,472 

12,508 

*'"'828" 
2,609 

■42;375' 

3,386 

8,925 

2,975 

l,6(i2 

2,555 

2,154 

1,607 

2,485 

13,498 

15,190 

2,458 

2,0(>1 

4,347 

29.961 

46.130 

4,232 

6,045 

7,913 

10,818 

3,690 

4.248 

3,030 

"3,146' 

2,679 

36,449 

*  1,436" 
2,818 
1,630 

'12*965' 
11,100 
4,760 
9,175 
52, 677 
14,655 
132, 720 
8,250 

125 

14 

33 

129 

76 

686 

65 

91 

140 

230 

116 

259 

17 

17 

68 

32 

896 

76 

219 

78 

41 

71 

34 

30 

60 

325 

407 

71 

76 

128 

822 

1,301 

118 

160 

218 

250 

106 

120 

96 

21 

62 

68 

1,044 

67 

46 

86 

52 

36 

328 

270 

142 

229 

1,315 

439 

3,357 

230 

172 
'iso" 

206 
200 
211 
190 
210 
201 
200 
207 

203 
176 
240 
200 
183 
200 
200 
200 
200 
190 
200 
180 
180 
198 
215 
208 
204 
187i 
300 
186 
206 
300 

'266" 

200 
200 
200 
300 

'"266" 
200 
200 
200 
ISO 
190 
180 
200 
204 
210 
200 
210 
205 
201 
204 
300 

Selma,  A  la 

1,757 
6,169 
8,108 
4,943 

63,892 
6,700 
6,641 
9,662 

13,897 

876 
3,666 
2,112 
1,048 
15,572 
2,490 
1,413 
2,040 
2,000 

60 
41 
74 
79 
71 
56 
79 
79 
86 

60 

Little  Rock,  Ark 

69 

Oakland,  Cal 

26 

Sacramento,  (  al 

21 

San  Francisco,  Cal 

Denver,  (  olo 

29 
44 

Bridgeport,  ( 'onn. 

21 

Hartford,  Conn 

21 

New  Haven,  ('onn 

14 

Wilmington,  I 'el... 

Georgetown  and  Washing-* 
ton,  P.C 

27,142 

1,011 

3,415 

10,500 

9,366 

137,036 

9.670 

26,789 

8,096 

3,576 

9,476 

6,257 

2.816 

10,094 

46.587 

66,947 

5,479 

5,974 

10,660 

86,961 

67,703 

6,865 

9,121 

10,988 

39, 467 

9.784 

12,806 

11,414 
207 
2,247 
6,400 
6,339 

77,473 
4,409 

11,853 
3,958 
1,254 
6,790 
3,197 
881 
6,809 

26,597 

39,061 
2,359 
2.416 
3,863 

38,895 

2,065 

2,065 

3,090 

464 

23,748 
4,067 
6,664 

68 
79 
34 
39 
43 
43 
49 
62 
67 
65 
39 
49 
68 
32 
43 
31 
65 
60 
64 
65 
U03 
70 
U34 
U04 
40 
58 
48 

43 

Jacksonville,  Fla 

31 

Key  West,  Fla 

66 

Atlanta,  Ga 

61 

Augusta,  Ga.. 

67 

Chicago,  111 

67 

Peoria.  Ill 

51 

Indianapolis,  Ind 

48 

Terre  Haute,  Ind 

43 

Des  Moines,  Iowa 

35 

Dubuque,  Iowa 

61 

Leaven  wort  h ,  Kans 

Topeka,  Kans. ..           .... 

51 
33 

Covington,  Kj' 

68 

Ivoulsvllle,  Kv 

67 

New  Orleans,  La. 

Bangor,  Me 

G9 
45 

Lewiston,  Me 

40 

Fortland,  Me 

30 

Baltimore^  Md 

45 

Boston,  Mass 

Lawrence,  Mass 

30 

Lowell ,  Mass 

Worcester.  Mass 

Detroit,  Mich ,  .... 

eo 

Grand  Rapids,  Mich 

Minneapolis,  Minn 

43 

62 

St.  Paul,  Minn 

Vlcksbiirg.  Miss 

3,000 

11,325 

8,908 

106,372 

7,381 

2,350 

4,774 

2,072 

2,251 

41,226 

41,935 

13,672 

35,411 

181,083 

66,000 

385,000 

37,000 

4,921 

87,618 

49,  256 

14,062 

11,660 

14,898 

4,669 

1,804 

6,066 

5,088 

50,692 

3,666 

470 

424 

454 

360 

18,450 

23,457 

6,571 

21,362 

84,720 

37,394 

114,824 

23, 131 

4.056 

61,497 

24,994 

6.760 

6,646 

7,283 

2,019 

39 
46 
43 
62 
50 
80 
91 
U31 
62 
65 
46 
58 
40 
53 
33 
70 
37 
18 
41 
49 
64 
62 
61 
67 

61 

Kansas  (jtv,  Mo 

54 

St.  Joseph,  Mo 

57 

St.  Louis,  Mo 

4S 

Omaha,  Nebr 

50 

Dover.N.H 

Manchester,  N.  H 

Nashua,  N.  H 

Portsmouth,  N,  [] 

Jersey  <  ity,  N.  J 

Newark,  N.J 

20 
9 

38 

45 
54 

Paterson,  N.J 

43 

Albany, N.V 

Brooklyn,  N.  Y 

BulTdlo,  N.  V 

GO 
47 
67 

New  York.N.  Y 

Rochester,  N.  Y 

Wilmington,  N.  r 

Cincinnati,  oliio 

30 
63 
82 

27,279 

16,807 
6,t»53 
4,527 
4,739 
1,956 

671 
506 
149 
125 
125 
46 

225 

196 
200 

"266  " 

300 

59 

Cleveland,  Oiiio 

51 

Columbus,  Ohio 

46 

Dayton,  Oliio 

48 

Toledo,  Ohio 

49 

]  'ort  land ,  Orcg 

43 

1  More  than  the  school  population.    This  is  due  to  the  fact  that  they  are  allowed  to  attend  school  after 
the  school  age  established  by  law. 
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Table  No.  3. — Table  prepared  at  the  request  of  Hon,  H,  W,  Blair  by  the  Bureau 
of  Education  showing  the  total  population,  etc. — Continued. 


Popula- 
tion. 

School 
popula- 
tion. 

Enroll- 
ment. 

Aver- 
age 
attend- 
ance. 

Total 
teach- 
ers. 

School 
year, 

in 
days. 

Pupils 

not 
attend- 
ing. 

Per  cent  of 
school  popu- 
lation. 

cities. 

En- 
rolled 

in 
school. 

Not 

en- 
rolled 

in 
school. 

Allegheny,  Pa 

78,683 
877. 170 
156.389 
45.850 
15.(393 
104,857 
49.984 
10,036 
12,892 
9,693 
33,592 
43,350 
16.513 
20,560 
11,365 
12, 149 
21,9f)6 
21.t«6 
63,600 
10,324 
115,587 
15,748 

11.610 
105,541 
26,937 

10, 174 
2,58f) 

13,993 
7,284 

8,287 
94,145 

17.387 
6,861 
1,808 
9,630 

202 

2.205 

626 

169 

53 
289 

91 

193 

207 

PhiiadelDhia.  Pa          

Ilttsburgh^  Pa 

""  19,  fm' 
3,419 
19, 108 
12,727 

Scranton,  Pa 

220 
198 

"i97" 

9,626 

839 

6,115 

6,443 

51 

75 
73 
57 

49 

Newport,  U.  I  

25 

Providence,  R.  I 

27 

Charleston,  S.  C 

43 

Columbus,  S.r          

Chattanoopa,  Tenn 

KnoxvUle.  TcnL..        

3,061 
2,100 
9,011 
12,460 
2,746 
3,022 

2,185 
1,509 
4,105 
6,098 
1,756 
1,584 
1,566 
2,395 
1,613 
1,985 
5,821 
1,939 
17,085 
2, 217 

1,382 
330 
2,389 
4,299 
1,172 
934 

"*i,'ii7* 

1,494 
4,778 
1,745 
11,149 
2,017 

30 
26 
63 
96 
23 
22 
32 
64 
26 
28 

129 
34 

239 
53 

180 
200 
151 
190 
IGO 
205 

876 

591 

4,906 

6,362 

890 

1,438 

71 
72 

45 
49 
iA 
52 

29 

28 

Memphis,  Tenn 

55 

Nashville,  Tenn 

51 

Bou5ton,  Tex 

36 

San  Antonio.  Tex 

48 

Burlington  Vt 

Rutland,  Vt 

Norfolk,  Va....... 

6,695 

7,417 
21,536 

3,517 
37,742 

5,874 

210 
174 

198 
186 

5,082 

5,432 
15,715 

1.578 
20,657 

3,657 

24 

27 
27 
55 
45 
38 

7fi 

Petersbure,  Va 

73 

Richmond,  Va     

73 

Madison,  Wis 

45 

Milwaukee,  Wis 

55 

Oshkosh,  Wis 

63 

Total 

8,300,081 

2,052,923 

1.302,776 

858,533 

21.672 

750.147 



Average  attendance  about  two-thirds  of  enrollment  or  one-third  of  population  of  school  age. 
Thirty -four  cities  50  per  cent  and  upward  not  enrolled  at  alL 
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The  total  population  of  the  country  by  the  census  of  1880  is 
60,155,783.  Table  No.  2  shows  a  school  population  of  15,303,585,  of 
whom  9,780,773  are  enrolled  in  the  public  schools,  567,160  in  private 
schools,  with  an  average  attendance  in  the  public  schools  of  5,804,993. 
The  average  attendance  in  private  schools  is  not  known. 

The  column  giving  the  different  school  aces  in  different  States  and 
Territories  upon  which  the  r^lum  of  school  population  is  based  indi- 
cates that  the  whole  number  of  the  children  who  are  of  suitable  age 
to  receive  instruction  is  much  more  than  15,303,535.  In  Texas,  for 
instance,  the  school  period  is  from  8  to  14  years,  and  her  total  is 
only  230,527,  while  her  population  is  1,591,749.  In  Tennessee,  where 
the  school  period  is  from  6  to  21,  a  much  preferable  rule,  and  the 
whole  population  is  1,542,359,  the  school  population  is  544,862,  or 
two  and  one-third  times  that  of  Texas,  although  there  can  be  no 
doubt  that  families  are  quite  as  large  in  the  latter  as  in  the  former 
State.  Besides  this,  and  taking  into  account  the  increase  since  tiie 
census  from  natural  causes  and  from  immigration,  I  believe  it  to  be 
a  low  estimate  which  places  the  whole  school  population  of  the 
country  at  18,000,000. 

While  I  know  of  no  reason  to  believe  that  the  number  of  pupils 
who  actually  receive  instruction  has  been  essentially  increased,  ex- 
penditure certainly  has  not  been  increased  to  any  great  extent,  while 
m  some  States  since  1870  it  has  fallen  off.  We  are,  then,  now  charged 
with  the  education  of  18,000,000  children  and  youth,  who  in  less  than 
10  years  will  be  the  Nation.  Of  these  10,500,000  are  enrolled  in  public 
and  private  schools,  and  6,000,000  is  the  average  attendance,  while 
7,500,000,  or  five-twelfths  of  the  whole,  are  growing  up  in  absolute 
ignorance  of  the  English  alphabet.  This  seems  incredible,  but  these 
are  the  figures.  Thev  ou^ht  not  to  lie,  for  we  have  paid  for  accuracy 
and  completeness.  At  this  rate,  before  another  census  we  shall  have 
passed  the  line,  and  there  will  be  more  children  in  this  country  out 
of  the  schools  than  in  them,  and  before  half  a  century  ignorance  and 
its  consequences  will  unquestionably  have  overthrown  flie  Republic 
We  have  reached  the  crisis  of  our  fate.  The  education  of  the  people 
is  the  most  important  issue  before  the  country,  and  it  must  remain 
so  for  years  to  come. 

Tabie  No.  3  depicts  and  demonstrates  a  special  source  of  danger 
of  controlling  importance. 

These  86  cites  contain  8,300,081  inhabitants,  or  nearly  one-sixth  of 
the  total  population  of  the  country.  As  a  rule  the  school  facilities 
are  better  in  cities  than  in  rural  portions  of  the  country,  and  these 
great  centers  of  influence  are  supposed  to  more  immediately  influence 
the  course  of  affairs.  And  as  we  are  constantly  pointing  pathetically 
at  the  unfortunate  South,  so  we  of  the  all-wise,  all-perfect,  all-con- 
quering North  may  well  study  the  condition  of  our  cities,  which 
are  as  great  a  source  of  danger  as  the  ignorant  rural  population  of 
the  South. 

These  cities  contain  an  aggregate  school  population  of  2,052,928, 
of  whom  1,302,776,  or  three-fiftlS,  are  enrolled— that  is,  are  more  or 
less  instructed  during  the  school  year — while  only  858,533,  or  two- 
fifths,  fully  avail  themselves  of  the  advantages  provided,  and  more 
than  one-third  never  enter  the  schoolroom  at  all.    Some  or  these  may 
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attend  private  schools,  but  not  a  large  proportion,  for  the  whole 
number  of  pupils  in  private  schools  of  the  15,303,535  in  the  country 
is  only  567,160. 

The  average  attendance  is  about  two-thirds  of  the  enrollment,  or 
one-third  of  the  whole  number  who  should  attend. 

In  34  of  these  cities  from  50  to  82  per  cent  of  the  children  are  not 
enrolled  at  all ;  that  is,  they  will  never  know  how  to  read  or  write. 

New  York  has  a  school  population  of  385,000,  of  whom  270,000  are 
enrolled,  114,000  are  not  enrolled  at  all,  and  the  average  attendance 
is  but  132,000. 

The  average  attendance  in  Cincinnati  is  27,003,  less  than  one-third 
the  whole  number,  while  51,000  are  not  enrolled  at  all.  It  does  not 
relieve  this  dark  picture  to  say  that  these  must  be  in  private  schools, 
for  out  of  the  school  population  of  the  entire  State,  nimibering 
1,043,320,  only  28,650  are  m  private  schools.  Of  these,  probably  not 
more  than  10,000  can  be  found  in  Cincinnati.  There  are  more  than 
40,000  children  in  that  great  city  to-day  who  are  growing  up  in 
ignorance  as  dense  as  that  of  the  jungles  of  Africa,  while  they  are 
subjected  to  the  influence  of  the  sharpened  culture  of  civilized  vice. 
Yet  Cincinnati  is  one  of  the  best  of  our  great  cities,  and  Ohio  is  a 
model  State. 

Chicago  enrolls  less  than  half — 43  per  cent — of  her  children  in  the 
public  schools ;  less  than  one-third  are  habitually  in  school ;  77,473,  or 
67  per  cent,  never  attend  at  all.  Very  few  of  these  receive  instruc- 
tion in  private  schools. 

St.  Louis  has  a  school  population  of  106,003;  55,000  are  enrolled; 
86,000  is  the  average  attendance;  50,000  are  growing  up  in  the  savage 
state,  aggravated  by  those  capacities  for  proficiency  in  evil  which 
come  from  contact  with  civilized  depravity. 

Milwaukee  has  38,000  children  of  school  age;  the  average  attend- 
ance is  11,030;  20,000,  or  55  per  cent,  are  not  even  enrolled,  and  all, 
or  nearly  all,  of  these  might  as  well  have  been  bom  in  a  heathen  as  in 
a  civilized  coimtry  so  far  as  schools  are  concerned. 

Wilmington,  N.  C.,  has  an  enrollment  of  866,  or  18  per  cent,  while 
82  per  cent  of  the  children  of  that  city  would  appear  to  be  without 
means  of  public  education. 

New  Orleans  has  a  school  population  of  57,000.  The  average  at- 
tendance is  15,000,  while  39,000  have  no  school  advantages.  The 
whole  State  of  Louisiana  has  but  4,404  pupils  in  private  schools. 

But  it  is  useless  to  specifv  these  deadly  instances.  The  cities  of  our 
country  have  been  our  pride.  Behold  the  awful  record.  The  revela- 
tions of  the  census  ought  to  overwhelm  us  with  shame  and  stimulate 
eve^  power  of  the  national  intellect  and  command  every  dollar  in 
the  Treasury  or  within  reach  of  the  taxing  power  to  provide  a  remedy 
equal  to  the  terrible  disease. 

Table  No.  4  exhibits  in  one  mass  the  illiteracy  of  the  United  States. 
Five  millions  of  our  people  over  10  years  of  age  can  not  read ;  6,250,- 
000  can  not  write.  Li  18  States,  including  2  Territories,  more  than 
13  per  cent,  and  in  11  more  than  25  per  cent,  can  not  write.  In  15 
States  and  Territories  more  than  11  per  cent  of  the  white  population 
over  10  years  of  age  can  not  write,  varying  in  these  from  11  to  45 
per  cent    lUiteracy  among  the  colored  population  varies  from  13  to 
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70  per  cent.  The  percentages  of  illiteracy  among  whites  vary  in 
different  subdivisions  from  less  than  2  per  cent  in  Wyoming,  wnere 
it  is  the  least,  to  over  45  per  cent  in  New  Mexico,  where  it  is  largest. 
An  inspection  of  this  table  not  only  demonstrates  the  great  necessity 
everywhere,  but  that  necessity  is  most  pressing  where  the  ability  to 
meet  its  requirements  is  least,  making  assistance  from  a  central 
power  indispensable. 

The  Nation  is  a  whole.  As  such  it  must  act;  as  such  it  is  to  be 
saved  or  lost.  In  this  battle  for  its  life  the  whole  line  must  be  main- 
tained and  advanced.  Reinforcements  must  be  sent  to  the  weakest 
farts.  Because  they  are  the  weakest  is  the  reason  that  help  is  wanted, 
f  they  were  strong  no  reinforcements  would  be  needed.  Nor  does  it 
change  the  duty  and  necessity  even  if  there  be  forces  unless  they 
fiffht.  They  must  still  be  aroused  to  duty,  for  the  work  must  be  done. 
The  evil  is  the  same  whether  the  battle  be  lost  for  one  cause  or  for 
another.  But  in  this  struggle  I  believe  there  is  as  great  danger  to 
the  future  of  the  country  from  the  Northern  cities  as  from  the  South- 
em  States. 

In  both  help  is  imperatively  needed,  and  it  must  be  given  where 
it  is  most  needed,  and  that  immediately.  The  only  reasonable  test 
is,  for  the  present  at  least,  that  of  illiteracy  and  not  of  population. 
As  a  permanent  rule  after  conditions  are  once  equalized  the  latter 
will  be  the  more  just.  But  once  thoroughly  educated  it  is  to  be  hoped 
that  the  several  States  will  take  care  of  themselves.  To  deny  them 
aid  in  the  present  emergency  is  as  though  a  general  should  march 
his  reserves  to  the  support  of  his  unassailed  positions,  leaving  his 
already  broken  lines  to  take  care  of  themselves.  Such  a  commander 
would  find  it  difficult  to  excuse  himself  by  saying  that  the  articles 
of  war  required  every  soldier  to  do  his  duty  or  every  division  and 
corps  to  defeat  the  enemy.  It  is  as  a  whole  that  battles  are  lost  or 
won,  and  that  nations  are  lost  or  saved. 

It  may  be  conceded  that  every  State  and  Territory  should  educate 
its  children  so  far  as  it  has  the  power,  but  when  that  fails,  upon  the 
same  principle  that  individual  citizens  pay  taxes  for  the  common 
good  accordmg  to  their  ability  to  pay,  and  not  their  personal  needs 
for  protection,  or  the  number  of  their  children  or  dependents,  must 
the  whole  people  see  to  the  provision  of  whatever  funds  are  required 
for  general  education  where  otherwise  taxation  to  any  locality  would 
become  unduly  oppressive. 

Table  No.  6  exhibits  the  population  and  valuation  of  the  States 
and  Territories,  with  their  totals  in  1860,  1870,  and  1880,  also  the 
per  cent  of  increase  or  decrease  of  valuation  as  between  1860  and 
1880.  I  requested  the  preparation  of  this  table  for  the  purpose  of 
comparing  the  capacity  of  different  portions  of  the  country  to  bear 
the  burdens  of  taxation  immediately  before  the  war  and  at  the  present 
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Table  No.  6. — The  population  and  the  assessed  valuation  of  personal  property 
and  real  estate  in  the  States  and  Territories  in  the  United  States  from  census 
reports  for  1860,  1870,  and  1880. 


States  and  Terri- 
tories. 


1800 


Po] 


Assessed 
▼ahiatiaii. 


1870 


Popula- 
doo. 


Assessed 
valuation. 


1880 


Poi 


'opulA- 

tion. 


Assessed 

valuation. 


Increase, 
r  cent, 
to  1880.1 


In 
pop- 
nla- 
Uon. 


In  as- 
sessed 
valuap 
tion. 


Alabama 

Arliona 

Arkansas 

California 

Colorado 

Connecticut 

Dakota 

Delaware 

District   of  Co- 
lumbia   

Florida 

Georgia 

Idaho 

IlMnois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Mnennrhuaetta.... 

Michigan 

Minnesota 

Mississippi 

Missouri. 

Montana 

Nebraska 

Nevada 

New  Hampshire. 

New  Jersey 

New  Mexico 

New  York 

North  Carolina... 

Ohio 

Oregon 

Pennsylvania '. . . 

Rhode  Island 

South  Carolina... 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia.... 

Wisconsin 

Wyoming 


964,201 


$432,196,782 


435.450 
379.994 
34,277 
460, 147 
4,837 
112,216 

75,080 

140,424 

1,057,286 


180,211,330 
139,654,667 


341,256,976 

"39*  767,' 233* 

41,084,945 
68,929,685 
618,232,387 


1,711,951 

1.350,428 
674,913 
107,206 

1,155,684 
708,002 
628,279 
687,049 

1,231,066 
749, 113 
172,023 
791,305 

1,182,012 


380,207,372 
411,042,424 
205,166,963 

22,518,332 
528,212,093 
435,787,265 
154,380,388 
297,135,238 
777,157,816 
163,533,005 

32,018,773 
509,472,912 
266,935,851 


28,841 

6,857 

326,073 

672,035 

98,516 

3,880,735 

992,622 

2,339,511 

52,465 

2,906,215 

174,620 

703,708 

109,801 

604,215 

40,273 

315,096 

1,506,318 

11,504 


7,426,949 


123, 
206, 

20. 
,390, 
292, 
959, 

19, 
719, 
125, 
489, 
382, 
267. 
4. 

84. 

657. 

4, 


810,060 
682,402 
838,780 
464,638 
297,602 
867.101 
024,915 
253.335 
104,305 
319,128 
495,200 
792,335 
158,020 
758,619 
021,336 
394,735 


775,881 


185,945,489 


996,992 

9,658 

484,471 

560.247 

30,864 
537,454 

14, 181 
125,015 

131.700 

187,748 

1,184,109 

14.999 

2.539,891 

1,680,637 

1,194,020 

364,399 

1,321,011 

726,915 

626,915 

780,804 

1,457,351 

1,184,050 

439,706 

827,922 

1,721,295 

20.595 

122,993 

42,491 

318.300 

906,096 

91,874 

4,382,750 

1,071,361 

2,665,260 

90,923 

3,521,951 

217,353 

705,606 

1,258,520 

818,579 

86,786 

830,551 

1,225,163 

23,955 

442,014 

1,054,670 

9,118 


8155,582.595 

1,410,295 

94.528.843 

269,644,068 

17.338,101 

42^(433.237 

2,924,489 

64,787,223 

74,271,693 

32,480,843 
227,219,519 
5,292,205 
482,899,575 
663,465,044 
302,515,   18 

92,125.861 
409,544,294 
253,371,800 
204,253.780 
423,834.918 
1,591,963,112 
272,242,917 

84,135,332 

177,278,890 

556,190,969 

9,943,411 

54,584,616 

25,740,973 
149,065,290 
624,868,971 

17,784,014 

1,907,001,185 

130,378,622 

1,167.731,697 

31,796,510 
1,313,236,042 
244,278,854 
183,913.337 
253,782,161 
149,732,929 

12,565,842 
102,548.528 
365.439,917 

10,642,863 

140,538,273 

333,209,838 

5,516,748 


1,262,505 
40,440 
802.525 
804,604 
194,327 
622,700 
135,177 
146,606 

177,624 

269,493 

1,542,180 

32,610 

3,077,871 

1,978,301 

1,624,615 

996,096 

1,648,690 

939,946 

648,936 

934,943 

1,783.065 

1,636,937 

780.773 

131,597 

2,168,380 

39,159 

452,402 

62,266 

346,991 

131,116 

119,565 

5,062,871 

1,399,750 

3,198,062 

174,768 

4,282,891 

276,531 

995,577 

1,542,350 

1,591,749 

143.963 

332,286 

1,512,565 

75, 116 

618,457 

1,315,497 

20,789 


1122.867,228 
9,270.214 
86.409,364 
584,578,036 
74,471,693 
327,177,385 
20,321,530 
50,951,643 

99,401,787 

30,038,309 

239,472,509 

6,440,876 

786,616.394 

727.815,131 

396,671,251 

160,891,689 

350,563,971 

160,162,439 

235,978,716 

407,307,675 

1,584,756,802 

517,884,359 

258.028,667 

110,628,129 

532,795,801 

18,609,802 

90,585.782 

29,291,459 

164,299,531 

572,518,361 

11.363.406 

2,651,940,006 

156,100,202 

1.534,360.506 

52,522,064 

n,683,459,016 

252,536,673 

133,560,135 

211,778,538 

320,364.515 

24,775,279 

86,806,775 

306.455,135 

23,810,603 

139,622,705 

438,971,751 

13,621,829 


31 


84 
128 
467 

35 
2,695 

31 

137 
92 
46 


80 
46 
141 
829 
43 
33 
3 

36 
45 
119 
354 
43 


1,409 

808 

6 

68 

28 

31 

41 

37 

233 

47 

58 

41 

39 

163 

257 

5 

•34 

548 


70 


Total 31,443^1  12,064,560,005  38,558,371  14,178,986,732  50,155,783 .  16,902,755,893 


460 


-72 


-52 
310 


142 
-56 

-61 


108 

77 

04 

615 

-34 

-68 

53 

07 

104 

217 

706 

-78 

100 


1,120 


-45 

91 

-47 

60 

176 

134 

102 

-73 

-45 

20 

496 

3 

*32 

442 


136 


iPer  cents  preceded  by  the  minus  sign  indicate  a  decrease. 

''In  Pennsylvania  occupations  are  also  valued  for  assessment.    This  valuation  for  1880  wa^  168 ,650,589. 
'Virginia  and  West  Virginia  are  taken  together,  as  West  Virginia  belonged  to  Virginia  In  I860. 
^Average  kit  the  UnitedStates. 
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It  is  proper  to  observe  that  in  the  rebel  States,  where  slavery 
existed  in  1860,  the  valuation  then  aggregated  $2,289,029,642,  of 
which  $842,927,400  was  in  slaves,  and  proper  allowance  must  be  made 
for  this  fact  in  estimating  present  power  to  bear  taxation.  The 
negroes  were  then  taxed;  they  were  productive  as  property.  Now 
they  require  to  be  educated;  then  education  would  have  destroyed 
them  as  property.  Theyare  now  doing  little  more  as  a  totality  than 
to  support  themselves.  Their  taxable  property  is  thus  far  very  slight. 
It  has  been  stated  as  a  matter  of  priae  on  this  floor  that  in  Georgia 
colored  people  are  taxed  for  $6,000,000  of  property.  The  assessed 
valuation  of  Georgia  is  by  the  last  census  $239,472,559.  What,  then, 
must  be  the  general  povertjr  of  the  colored  people  of  Greorgia,  even 
when  of  her  total  population,  which  is  1,542,180,  725,274  have  ac- 
cumulated $6,000,000,  or  $8  each,  of  taxable  property.  And  if  these 
things  be  so  in  Georgia,  what  must  be.  the  destitution  of  the  colored 
race  elsewhere  throughout  the  South  and  how  idle  to  talk  of  their 
educating  themselves? 

During  these  20  years  population  has  increased  in  every  State  and 
Territory.  With  the  exception  of  New  Hampshire,  where  the  in- 
crease is  6  per  cent,  and  Vermont,  where  it  is  5,  and  in  Maine,  where 
the  increase  is  3  per  cent,  nowhere  has  it  been  less  than  31  per  cent, 
and  as  a  rule  it  has  been  enormous.  The  South  has  more  than  held 
her  own  with  the  older  States,  and  the  negro,  despite  everything,  has 
raised  his  numbers  to  almost  7,000,000.  They  are  a  permanentf  actor 
in  the  destiny  of  America.    They  are  here  to  stay. 

While  the  population  of  the  whole  country  has  increased  60  per 
cent,  the  valuation  has  risen  but  40  per  cent.  In  Alabama  the  valu- 
ation is  72  per  cent  less  than  in  1860,  while  the  population  is  31 
per  cent  greater.  In  Arkansas  population  nearly  ooubled,  while 
sources  of  taxation  have  fallen  off  more  than  one-half.  The  same 
is  true  of  Florida.  In  Mississippi  population  has  increased  nearly 
one-half  and  wealth  has  decreased  more  than  three-fourths,  and 
generally  throughout  the  South  the  same  tendency  is  apparent. 

As  I  have  explained  above,  the  negro  is  not  now  a  tax-paying  ele- 
ment to  the  extent  he  was  before  the  war.  He  lived  there  and  was 
a  source  of  profit  to  his  master.  No}v  he  lives  and  multiplies,  but 
both  he  and  his  master  seem  to  be  growing  thus  far  poor  together. 

I  speak  now  of  the  general  fact,  and  I  believe  that  this  state  of 
things  is  but  temporary.  It  will,  however,  become  permanent  unless 
the  proper  remeay  of  increased  intelligence  and  well-directed  in- 
dustry IS  applied.  And  to  this  end  the  means  must  come  largely 
from  without,  for  they  do  not  exist  within  these  States.  In  Ken- 
tucky and  Delaware  the  negro  child  is  educated  only  from  the  taxa- 
tion of  his  own  race.  As  a  rule  he  can  have  no  school  at  all  unless 
from  charity.  Table  No.  6  indicates  that  on  the  whole  national  re- 
resoures  of  taxation  are  not  keeping  pace  in  development  with  our 
population,  and  demonstrates  the  absolute  helplessness  of  many 
btates  alone  to  deal  with  their  illiteracy. 

The  following  table  gives  the  actual  taxation  for  the  support  of 
schools  in  the  year  1880: 
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Table  No.  7. — Amount  raised  hy  taxation  for  support  of  public  schools  in  each 
State  and  Territory  during  the  year  1880, 


[Prepared  bj  Bureau  of  Education,  at  request  of  H.  W.  Blair.) 


States  and  Territories. 


Amount  receired  fh>m  taxation. 


From  State 
tax. 


From  local 
tax. 


Total. 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 
13. 
14. 
lA. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
26. 
20. 
27. 
28. 
29. 
80. 
81. 
82. 
88. 
84. 
85. 
86. 
87. 
88. 
89. 
40. 
41. 
42. 
43. 
44. 
46. 
46. 
47. 
48. 


Alabama 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

Florida 

Ocorgia 

lUinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mi^LssinpI 

Missouri 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  York 

North  Carolina 

Ohio 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

Tennessee 

Texas 

Vermont 

Virginia 

West  VIrgtoto 

Wisconsin 

Arizona. 

Dakota 

District  of  Columbia. 

Idaho 

Indian  Territory 

Montana 

New  Mexico 

Utah 

Washington 

Wyoming 


8130.000 
>  111,605 
1,318,209 


210,353 


104, 
•345,790 
1,000,000 
^ 1,456,834 


535,354 
356,000 
224,565 
491,406 


t  379, 758 
257,689 


73,808 


1,017,786 

2,750,000 

314 

1,558,207 

133,477 


18120.000 
77,475 
1,393,572 
•336,333 
1,066,314 
M51,045 
530 

125,239 

5,735,478 

•  2,168,302 

4,227,300 

1,276,786 

'382,038 

•94,000 

596,295 

721,571 

4,372,286 

2,074,073 

1,073,837 

334,769 

2,163,330 

713,155 


719 


80,800 


u  678,003 

113, 173 

596,516 

212.753 

"25,000 


"C4.643 


63.041 
•102,201 


724,413 

6,925.992 

) 

5,155,879 

79.562 

7,046, 116 

414.852 


304.318 

665,459 

490,432 

2,198,531 


123,643 

474,556 

48,017 


5,256 


43,337 
•3,319 
•7,056 


8250,000 

189,060 
2.711.781 
•336,333 
1,276.667 
« 151.045 

104,530 

471.029 

6,735,478 

•  3,625,136 

4,227,300 

1,276,788 

917,392 
•  450,000 

820.860 
1,212.977 
4,372,286 
2,453,831 
1,331,526 

334.769 
2,163,330 

786,963 


•  544,716 
1,742,198 
9,675.992 

314,719 
6,714,086 

213,039 
7,046,116 

405,652 

440,110 
»•  608, 776 
"678.603 

417.491 
1,261.975 

703,186 

2,223,581 

"67,028 

123.643 

474,656 
48,017 


69.899 


106.378 

•105,620 

•  7,056 


Total. 


f  419,249 

A  14,287,570    I      63,913.986 


"70,371,435 


1  From  poll  tax. 

•  State  apportionment,  which  here  probably  includes  the  inoomeof  the  State  school  fund  ibr  1880t  the  State 
tax,  and  so  much  of  the  ordinary  State  revenue  as  may  be  set  apart  for  the  purpose  by  the  legislature. 

•  From  county  and  district  tax.  fines,  etc. 

•  This  amount  raised  for  white  schools. 

•  This  includes  the  rental  of  State  railroad  (8160,000). 

•  In  1879. 

'  Includes  tax  on  billiards  and  dogs. 

•  Estimated. 

•  From  township  tax. 

"  Includes  income  from  permanent  ftind. 

u  State  appropriation. 

"  Special  for  building  purposes. 

"  Total  income  as  reported  for  1880,  the  greater  part  of  which  oomes  ftom  Territorial,  eonnty,  and  district 
taxes. 

"From  county  tax. 

"  Includes  8l,/50,o  Vi  reported  as  derived  from  taxation  and  givea  in  the  oolonin  of  totab  bat  not  appear- 
ing in  the  first  two  oolumos. 
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Table  No.  7  gives  the  amount  received  in  each  State  from  interest 
on  funds  and  rent  of  lands.  The  total  from  taxation  is  $70,371,435; 
from  funds  and  rents,  $6,580,632;  total,  $76,952,067.  The  actual  ex- 
penditure per  capita  in  each  State  is  found  in  Table  No.  2.  But  the 
time  forbids  any  further  elaboration  of  details.  Every  figure  in 
these  tables  is  a  volume  and  should  be  earnestly  studied  by  the 
American  people. 

THE  SOUTH. 

The  Southern  States,  17  in  number,  including  the  District  of 
Columbia,  are  usually  classed  together  as  a  section  of  the  country 
requiring  special  help.  Of  all  but  Maryland,  Missouri,  and  the  Dis- 
trict of  Columbia  this  is  true.  The  following  table  exhibits  their 
condition : 

Comparative  statistics  of  education  at  the  South, 


states. 


White. 


School 
population. 


Enroll- 
ment. 


Percent- 
age of  the 
school 
popula- 
tion en- 
rolled. 


Colored. 


School 
population. 


Enroll- 
ment. 


Percent^ 
age  of  the 
school 
popula- 
tion en- 
rolled. 


Total  ex- 
penditur* 
for  both 
.1 


Alabama 

Arkansas 

Delaware 

Florida....... 

Georgia 

Kentucky 

Louisiana 

Maryland 

Mississippi 

Missouri 

North  Carolina 

South  Carolina 

Tennessee 

Texas 

Virginia 

West  Virginia 

District  of  Columbia.. . . 


217,500 

8  181,799 

31,505 

Ma,  410 

< 236, 319  : 

M 78, 597  I 

»  139,061 

« 213, 669 

175,251 

681,995 

291,770 

'83,813 

40:i,353 

8  171,426 

314,827 

202,364 

29,612 


Total 3,899,961 


107, 483 

» 53, 229 

25,053 

« 18,871 

150. 134 

» 241, 679 

M4,0S2 

134,210 

112,994 

454,218 

136, 481 

61,219 

229,290 

138,912 

152, 136 

138,779 

16,934 


170, 413 
"54,332 

3,954 

» 42, 099 

*  197, 125 

6  *)6, 564 

» 134, 184 

•  63,591 

251,438 

41, 489 

167,554 

M44,315 

141,509 

8  62, 015 

240,980 

7,749 

13,946 


72,007 
« 17,743 

2,770 

8  20,444 

86,399 

» 23,902 

*  34, 476 

28,221 

123,710 

22, 158 

89,125 

72,853 

60,851 

47,874 

68,600 

4,071 

9,505 


1375,465 
238,056 
207,281 
114, 8d5 
471,029 
803,190 
480,330 

1,644,367 
830,704 

3, 152, 178 
352,882 
324,629 
724,862 
753,346 
946,109 
716,864 
438,567 


2,215,674 


1,803,257 


784,709 


12,475,044      . 


t  In  Delaware  the  colored  public  schools  have  been  supported  by  the  school  tax  coltocted  from  colored 
citizens  only;  recently,  however,  thev  have  received  an  appropriatoin  of  $2,400  from  the  State.  In  Ken- 
tucky the  school  tax  collected  from  colored  citizens  is  the  only  State  appropriation  for  the  support  of  colored 
schools.  In  Maryland  there  is  a  biennial  appropriation  by  the  legislature.  In  the  Districi  of  Columbia 
one-third  of  the  school  moneys  is  set  apart  lor  colored  public  schools;  and  in  the  other  States  mentioned 
above  the  school  moneys  are  divided  in  proportion  to  the  school  population  without  regard  to  race. 

>  Several  coimties  failed  to  make  race  distinctions. 

•  Estimated. 
<  In  1879. 

>  For  whites  the  school  age  is  6  to  20;  for  colored,  6  to  16. 

•  Census  of  1870. 
'In  1877. 

•  These  numbers  include  some  duplicates;  the  actual  school  population  is  230,527. 

Excluding  the  States  of  Maryland  and  Missouri  and  the  District 
of  Columbia,  and  the  total  yearly  expenditure  for  both  races  is  only 
$7,339,932,  while  in  the  whole  country  the  annual  expenditure  is 
from  taxation  $70,341,435  and  from  school  funds  $6,580,632,  or  a 
total  of  $76,922,067  (see  Tables  2  and  7),  or  one-tenth  of  the  whole, 
while  they  contain  one-fifth  of  the  school  population.  The  causes 
which  have  produced  this  state  of  things  in  the  Southern  States  are 
far  less  important  than  the  facts  themselves  as  they  now  exist.    To 
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find  a  remedy  and  to  apply  it  is  the  only  duty  which  devolves  upon 
us.  Without  universal  education,  not  only  will  the  lat^  war  prove  to 
be  a  failure,  but  the  abolition  of  slavery  be  proved  to  be  a  tremendous 
disaster,  if  not  a  crime. 

TTie  country  was  held  together  by  the  strong  and  bloody  embrace 
of  war,  but  tnat  which  the  Nation  might  and  did  do  to  retain  the 
integrity  of  its  territory  and  of  its  laws  by  the  expenditure  of 
brute  force  will  all  be  lost  if  for  the  subjection  of  7,000,000  men 
by  the  statutes  of  the  States  is  to  be  substituted  the  thralldom  of 
ignorance  and  the  tyranny  of  an  irresponsible  suffrage.  Secession, 
and  a  confederacy  founded  upon  slavery  as  its  chief  comer  stone, 
would  be  better  than  the  future  of  the  Southern  States — ^better  for 
both  races,  too — ^if  the  Nation  is  to  permit  one-third,  and  that  the 
fairest  portion  of  its  domain,  to  become  the  spawning  ground  of 
ignorance,  vice,  anarchy,  and  of  every  crime.  The  Nation  as  such 
abolished  slavery  as  a  legal  institution ;  but  ignorance  is  slavery,  and 
no  matter  what  is  written  in  your  constitutions  and  your  laws  slavery 
will  continue  until  intelligence,  handmaid  of  liberty,  shall  have 
illuminated  the  whole  land  with  the  light  of  her  smile. 

Before  the  war  the  Southern  States  were  aristocracies,  highly  edu- 
cated, and  disciplined  in  the  science  of  politics.  Hence  they  pre- 
served order  and  flourished  at  home,  while  they  imposed  their  will 
upon  the  Nation  at  large.  Now  all  is  changed.  The  suffrage  is  uni- 
versal, and  that  means  universal  ruin  unless  the  capacity  to  use  it 
intelligently  is  created  by  universal  education.  Until  the  republican 
constitutions,  framed  in  accordance  with  the  congressional  recon- 
struction which  supplanted  the  governments  initiated  by  President 
Johnson,  common-school  ^stems,  like  universal  suffrage,  were  un- 
known. Hence  in  a  special  maimer  the  Nation  is  responsible  for  the 
existence  and  support  of  those  systems  as  well  as  for  the  order  of 
things  which  made  them  necessary.  That  remarkable  progress  has 
been  made  under  their  influence  is  true,  and  that  the  common  school 
is  fast  becoming  as  dear  to  the  masses  of  the  people  at  the  South  as 
elsewhere  is  also  evident. 

The  Nation,  through  the  Freedmen's  Bureau,  and  perhaps  to  a  lim- 
ited extent  in  other  ways^  has  expended  $5,000,000  for  the  education 
of  negroes  and  refugees  m  the  earlier  dltys  of  reconstruction,  while 
religious  charities  have  founded  many  special  schools  which  have 
thus  far  cost  some  10,000,000  more.  The  teabody  fund  has  distilleJ 
the  dews  of  heaven  all  over  the  South;  but  heavy  rains  are  n^ded; 
without  them  every  green  thing  must  wither  away. 

The  work  belongs  to  the  Nation.  It  is  a  part  of  the  war.  We  have 
the  Southern  people  as  patriotic  allies  now.  We  are  one;  so  shall 
we  be  forever.  But  both  North  and  South  have  a  fiercer  and  more 
doubtful  fight  with  the  forces  of  ignorance  than  they  waged  with 
each  other  during  the  bloody  years  which  chastened  the  opening  life 
of  this  generation. 

MEASURES  PROPOSED. 

I  think  it  is  clear  that  the  Nation  has  the  power,  which  implies 
the  duty  of  its  exercise  when  necessary,  to  educate  the  children  who 
are  to  become  its  citizens;  and  that  the  urgent  demand  for  its  aid  at 
the  present  time  has  been  demonstrated.    I  desire  to  still  further  de- 
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t;iin  the  Senate  with  suggestions  in  regard  to  the  methods  which  are, 
in  my  judgment,  proper  to  be  pursued  by  the  Greneral  Government 
in  the  present  emergency. 

Your  Committee  on  Education  and  Labor  has  reported  two  bills 
making  provision  to  aid  the  common  schools  of  the  country,  and  of 
both  I  heartily  approve. 

The  first  is  a  measure  which  has  been  pending  for  several  vears, 
proposing  the  creation  of  a  perpetual  fund,  to  be  composed  of  the  ac- 
cretions to  the  Treasury  from  annual  sales  of  public  lands^  railroad 
revenues,  and  other  sources,  the  interest  of  which  shall  be  distributed 
to  the  States,  at  first  upon  the  basis  of  illiteracy,  afterwards  accord- 
ing to  population ;  one-third  to  be  appropriated  to  the  support  of  the 
agricultural  colleges,  and  the  remainder  of  such  interest  to  the  com- 
mon schools.  This  sum  would  be  small  at  first,  but  would  rapidly 
increase,  and  such  a  f imd  would  in  time  become  a  mighty  agency  for 
good,  a  perpetual  foimtain  of  blessing,  and  a  bond  ot  union  so  long 
as  the  country  shall  endure.  The  conception  is  sublime,  and  every 
effort  should  be  made  to  secure  the  enactment  of  this  measure  into 
law  during  the  present  session;  certainly  during  this  Congress. 

It  is  proposed  to  surrender  the  management  of  the  income  from 
this  fund  to  the  States,  subject  to  forfeiture  of  subsequent  install- 
ments in  case  of  abuse  or  maladministration.  This  is  probably  a 
sufficient  safeguard,  although  I  would  prefer  that  national  funds  be 
expended  originally  with  the  approval  of  some  national  officer  or 
agency.  The  provisions  of  this  bill  have  been  the  subject  of  much 
careful  study  by  wise  men  for  many  years,  and  it  is  not  probable 
that  any  substantial  improvement  can  oe  suggested  to  this  oill  pro- 
viding a  perpetual  fimd;  certainly  not  until  the  light  of  experience 
shall  have  been  turned  upon  its  practical  operation,  when  further 
le^slation  can  be  had  if  necessary.  I  believe  it  to  be  wise  to  pass 
this  bill  as  it  is,  and  at  once. 

TEMPORARY  AID. 

But  for  immediate  use  more  money  must  be  provided.  Tempo- 
rarily, many  millions  from  the  National  Treasury  are  imperatively 
demanded  by  every  consideration  of  national  honor  and  of  the  pub- 
lic welfare.  A  generation  is  educated  in  the  common  schools  (if  at 
all)  every  five  years.  If  the  next  two  generations  of  children  could 
be  educated  properlv,  the  country  would  then  be  in  the  hands  of  in- 
telligence instead  oi  ignorance,  and  no  community  once  enlightened 
will  ever  permit  itself  afterwards  to  retrograde.  Intelligent  self- 
interest  will  support  the  schools  in  self-defense,  and,  once  elevated 
to  the  proper  standard,  every  locality  will  maintain  itself  without 
much,  if  any,  extraneous  aid  being  required.  Besides,  if  we  could 
bridge  the  chasm  of  the  next  10  years,  the  proposed  fund  to  be  ac- 
cumulated from  the  public  lands  and  other  sources  would  have 
become  important  and  would  furnish  all  the  assistance  which  might 
thereafter  oe  demanded  in  addition  to  local  taxation. 

Whatever  is  done  by  the  Nation  now  should  be  directed  where  it 
will  do  the  most  good.  Illiteracy  is  the  disease,  and  the  remedy 
must  be  given  accordingly.  Until  the  standard  of  knowledge  is 
brought  up  to  a  reasonable  level  everywhere,  implying  capacity  to 
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discharge  the  duties  of  sovereignty  and  citizenship,  the  Nation  must, 
or  at  least  should,  in  common  prudence,  distribute  its  money  upon 
the  basis  of  comparative  ignorance. 
The  safety  of  each  State,  however  intelligent,  is  as  much  endan- 

§ered  by  the  ignorance  of  any  other  as  is  the  illiterate  State  herself, 
uch  is  the  complication  and  interdependence  of  our  political  and 
even  of  our  industrial  affairs  that  all  great  national  issues  and  ques- 
tions of  policy  are  really  decided  by  the  small  majorities  which  are 
liable  to  oe  found  in  anv  State.  The  interests  of  Massachusetts,  so 
far  as  they  are  affected  by  national  relations,  are  as  likely  to  be  de- 
cided by  the  vote  of  South  Carolina  or  California  as  by  her  own. 
She  has  no  interest,  then,  save  that  the  money  taken  from  the  Treas- 
ury in  support  of  education  should  ^o  where  there  is  the  greatest 
need  of  schools.  Thus  the  reason  for  distribution  according  to  either 
wealth  or  population  fails. 

As  to  the  amount  which  is  necessary,  great  diversity  of  opinion 
prevails  among  those  who  desire  the  extension  of  aid  by  the  Gov- 
ernment. The  bill  introduced  by  the  honorable  Senator  from  Illi- 
noise  [Mr.  Logan]  proposes  to  set  apart  the  tax  upon  intoxicating 
liquors — ^now  about  $70,000,000  and  likely  to  remain  at  that  sum  or 
to  increase  hereafter — until  such  time  as  the  conscience  and  com- 
mon sense  of  the  people  abolish  both  whisky  and  the  tax  upon  it  to- 
gether. That  day  will  come.  He  proposes  to  distribute  to  the  States 
according  to  population.  The  House  committee  has  reported  a  bill 
appropriating  ten  millions  yearly  for  five  years  next  ensuing,  to  be 
distriouted  to  the  States  according  to  illiteracv. 

I  have  had  the  honor  to  introduce  a  bill  (Senate  bill  151)  appro- 
priating $15,000,000  the  first  year,  fourteen  millions  the  second  year, 
and  afterwards  a  sum  diminishing  one  million  yearly  until  there 
shall  have  been  10  annual  distributions,  the  last  of  which  would  be 
six  millions — it  being  thought  probable  that  State  systems  could  by 
that  time  maintain  themselves,  or  that  from  the  perpetual-fimd  bill, 
should  that  fortunately  become  a  law,  all  the  aid  necessary  could 
thereafter  be  derived.  This  bill  has  been  reported  by  the  Senate 
Committee  on  Education  and  Labor  with  its  unanimous  support  so 
far  as  the  amount  appropriated  is  concerned.  I  believe  that  to  give 
a  larger  sum  would  induce  the  people  of  the  States  where  most  of  it 
would  be  expended  to  depend  too  largely  upon  the  National  Treasury 
for  the  support  of  their  schools,  and  the  result  would  be  waste  ana 
inefficiency. 

The  community  must  pay  to  the  extent  of  its  ability,  or  it  will  lose 
interest  in  its  schools  and  its  children  will  not  be  properly  educated, 
no  matter  how  much  money  may  be  received,  the  burden  of  raising 
which  the  people  do  not  feel.  Besides  it  will  be  difficult  for  those 
portions  of  the  country  which  are  comparatively  unused  to  the  prac- 
tical administration  of  school  systems  at  once  economically  and 
profitably  to  absorb  the  full  amount  which  is  really  needed,  and 
which  will  be  required  as  greater  accommodations,  competent  teach- 
ers in  sufficient  numbers,  and  larger  attendance  of  pupils  are  secured. 
The  proportion  of  $15,000,000  which  this  bill  would  give  to  the 
Southern  States  would  prolong  their  existing  schools  for  at  least 
three  months  with  present  accommodations  and  teachers,  and,  in  ad- 
dition, would  secure  the  extension  of  the  school  system  to  such  dis- 
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tricts  and  children  as  are  now  absolutely  without  the  pale  of  any  ed- 
ucational privileges  whatever.  In  my  belief  no  less  sum  can  possibly 
do  this. 

The  following  table  exhibits  the  distribution  of  $15,000,000  as  pro- 
posed in  this  measure.  Senate  bill  No.  151 : 


states  and  Territories. 

Illiterates 
in  each 

State. 

Proportion  of 

115.000,000  to 

each  Slate. 

States  and  Territorie«j. 

lUlterates 
in  each 

State. 

Proportion  of 

$15,000,000  to 

each  State. 

Alabama 

370,279 
5,496 

153,229 
48,583 
9,321 
20,986 
3,094 
16,912 
21,541 
70,219 

446,683 
1,384 
96,809 
70,008 
28,117 
25,503 

258.186 

297,312 
18,181 

111,387 
75.635 
47, 112 
20,551 

315,612 

138,818 

$1,127,869.83 

16,740.82 

466,735.53 

147,983.82 

28,373.77 

63,933.36 

9,424.32 

61,614.96 

65,613.89 

213,887.07 

1,360,596.42 

4,215,66 

294,880.21 

213,244.37 

85,644.38 

77,682.14 

786, 434. 56 

905,612.35 

55,379.33 

339,284.80 

230,384.21 

143,503.15 

62,598.35 

961,354.15 

422,839.63 

Montana 

1,530 

7,830 

3,703 

11,982 

39,136 

52.994 

166,625 

367.890 

86,754 

5,376 

146, 138 

17,456 

321,780 

394,385 

256,223 

4.851 

12,993 

360,495 

3,191 

52,041 

38,693 

427 

$4,660.38 

Arizona. 

Nebraska 

23,850-18 
11.279.34 

A  rkansas 

Nevada 

California 

New  Hampshire 

New  Jersey 

36,497.17 

Colonwlo 

119.208.26 

Connecticut 

New  Mexico 

161,419.72 

Dalcota 

New  York 

607,539.75 

Delaware 

North  Carolina 

1,120.692.94 

District  of  Columbia 

Ohio 

264,252.68 

Florida 

Or^^on 

16.375.30 

Georgia 

Pennsylvan  ia 

445, 136.  35 

Idalio 

Uhode  Island           . 

53.170.98 

Illinois .- 

South  Carolina 

980,141.88 

Indiana 

Tennessee            

1,201,296.71 

Iowa 

Texas 

780.455.26 

Kansas . 

Utah 

14, 776. 15 

Kentucky 

Vermont 

39,576.68 

Louisiana 

Virginia 

1,098,067.77 

Maine . .  .. 

Wash  Ltiff  ton 

9,719.79 

Maryland 

West  V'iririnia            .  . . 

168,516,89 

Massachusetts 

W  Isconstn 

117,858,88 

Michigan 

1,300.64 

Total  

Mississippi 

4,923,461 

16,000  OOO.OO 

Missouri 

The  bill  contemplates  the  gradual  increase  of  ability  and  dispo- 
sition to  support  their  own  schools,  as  the  natural  consequence  of 
greater  intelhgence  in  all  cases,  so  that  the  appropriation  and  its 
necessity  will  pass  away  together. 

SUPERVISION  OF  EXPENDITURE. 

The  measures  before  the  country,  with  the  exception  of  this  (Senate 
bill  No.  151),  propose  to  turn  the  funds  over  absolutely  to  the  several 
State  and  Territorial  governments,  endeavoring  to  secure  honest  and 
wise  application  by  declaration  of  forfeiture  or  suspension  of  install- 
ments of  vears  succeeding  by  action  of  the  Commissioner  of  Educa- 
tion or  or  the  Secretary  of  the  Interior,  unless  relief  be  afforded  by 
Congress. 

I  have  thought,  and  still  believe,  that  such  supervision  is  objec- 
tionable, for  very  strong  reasons — reasons  far  less  important  to  the 
Nation  than  to  the  States.  Such  a  system  will  in  my  judgment  be 
liable  to  abuse  in  many  ways,  and  I  think  it  would  be  even  better 
to  give  the  money  outright,  and  call  for  no  account  whatever  of  the 
manner  in  which  the  State  discharges  its  trust. 

To  suspend  the  annual  payment  in  any  case  after  the  schools  shall 
have  been  developed  and  shall  have  become  dependent  upon  the 
national  aid  for  existence,  as  they  will  be  for  some  years,  would 
almost  destroy  them  for  the  time  being.  It  -would  create  such  con- 
fusion and  ill  will  between  the  Government  and  the  people  of  the 
State  concerned  as  would  go  far  to  neutralize  any  good  results  from 
the  appropriation  itself.    It  is  not  difficult  to  see  how  complaints  and 
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even  abuses  could  be  established  by  newspaper  reports,  affidavits, 
and  partisan  proofe;  nor  how  desirable  opposing  political  parties 
might  deem  such  controversies  when  important  elections  were  pend- 
ing. Sectional  animosities,  now  so  happily  disappearing,  could  be 
ea^y  aroused  a^ain  if  that  part  of  the  country  paying  most  of  the 
money  and  receiving  the  least  from  its  benefits  should  be  made  to 
believe  that  this  school  money  was  misappropriated  to  political  or 
personal  ends  by  the  section  paying  least  and  receiving  most. 

Accusation  would  almost  necessarily  result  in  suspension  for  in- 
vestigation, which  could  not  fail  to  b»e  prolonged,  either  before  the 
commissioner,  the  Secretary,  or  Congress,  and  result  in  ruin  of  the 
schools.  The  penalty  would  come  home  upon  the  children  every 
time;  nobody  else  would  suffer  at  all.  The  consequence  would  be,  in 
my  opinion,  either  no  practical  supervision  of  this  enormous  national 
expenditure  at  all,  which  could  not  be  justified,  or  the  evil  conse- 
quences I  have  suggested  would  follow,  and  other  objections  might 
with  propriety  be  raised.  I  believe  that  there  is  no  rational  or  prac- 
ticable form  of  supervision  which  does  not  precede  or  accompany  the 
Toiditure  itself, 
therefore  have  thought  that  a  Federal  officer  should  be  charged, 
jointly  with  State  authority,  in  the  application  of  these  funds  to  the 
education  of  the  child  who  is  to  be  qualified  by  the  State  and  Nation 
to  become  a  citizen  of  both. 

I  can  not  divest  myself  of  the  feeling  that  Congress  is  boimd  to 
supervise  the  actual  use  of  the  public  money.  It  should  no  more  put 
the  National  Treasury  under  tne  State  governments  than  it  should 
put  the  Army  under  command  of  the  governor  of  that  State  which 
might  chance  to  be  the  theater  of  pubhc  war.  The  education  of  the 
child  is  the  duty  of  the  Nation  as  well  as  of  the  State.  It  is  no  dis- 
charge of  its  duty  to  give  money,  and  then,  if  it  is  wasted,  to  say, 
**Now  the  children  shall  go  ignorant,  because  the  State  has  failed  to 
properly  use  the  money  to  the  application  of  which  we  should  have 
att^ded  ourselves." 

It  is  no  answer  to  say  that  the  State  authorities  will  properly  ap- 
pl^  these  funds.  AH  believe  they  would,  but  who  knows  it?  There 
will  be  many  who  will  doubt  it,  and  many  more  who  will  say  they 
doubt  it  who  do  not.  I  am  apprehensive  that  there  will  be  ^eat 
complaint  and  bitterness  arising  if  this  appropriation  for  national 
aid  IS  turned  wholly  over  to  the  States  with  only  a  post-mortem  su- 
pervision retained  to  be  enforced  by  the  subsequent  slaughter  of  the 
innocents  who  attend  the  schools,  the  destruction  of  which  is  the 
remedy  proposed  for  dereliction  on  the  part  of  the  authorities  of  the 
State. 

I  believe  that  the  appointment  of  a  Federal  agent  or  superintend- 
ent of  the  administration  of  the  fund  therein,  to  be  a  citizen  of, 
identified  with,  and  interested  for  the  people  of  the  State  for  which 
he  is  appointed,  who  in  conjunction  with  the  State  superintendent 
should  arrange  the  distribution  of  the  money  in  the  first  instance, 
would  be  the  proper  form  of  supervision. 

No  citizen  of  a  State,  although  holding  a  Federal  appointment, 
could  afford  to  exclude  money  from  the  schools  of  his  State  for  cap- 
tious or  improper  reasons.  Should  he  do  so,  popular  indignation 
would  soon  drive  him  out  of  his  State  and  his  office  too.    No  im- 
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proper  person  would  be  likely  to  be  nominated  by  the  President  or 
confirmed  by  the  Senate.  So  high  a  trust  woula  require  the  most 
eminent  qualities,  and  the  selection  would  be  from  the  class  of  men 
whose  lives  being  devoted  to  the  education  and  amelioration  of 
their  race  would  be  certain  to  discharge  their  duties  in  harmonious 
cooperation  with  like  associates — such  men  as  now  are  the  superin- 
tendents of  the  States. 

The  question  of  salaries  is  not  important,  for  in  no  possible  way 
can  this  supervision  be  effected  by  the  employment  of  a  smaller 
force  than  a  single  officer  for  a  State.  If  it  is  left  to  the  central 
power  at  Washington,  the  force  of  clerks  must  be  increased  or  there 
can  be  no  practical  supervision  at  all.  A  local  agent  acquainted  in 
his  State  is  by  far  the  best.  Traveling  investigators  like  the  pension 
experts  will  hardly  do;  but  without  a  local  officer  secret  agents  and 
department  detectives  will  certainly  do  the  work,  if  it  is  done  at  all, 
and  at  far  greater  cost. 

In  the  bill  which  I  have  had  the  honor  to  submit  to  the  Senate — 
No.  151 — I  have  endeavored  to  provide  for  the  administration  of  the 
fund  by  the  concurring  action  of  the  State  and  national  authorities, 
each  having  a  negative  upon  the  other  and  both  alike  interested  to 
secure  one  common  end — ^the  most  judicious  application  of  the 
money.  The  State  as  well  as  the  national  official  who  should  exclude 
large  sums  of  money  from  the  people  among  whom  he  would  reside 
for  frivolous  or  unworthy  reasons  would  soon  disappear  from  the 
scene  in  the  hot  breath  of  public  indignation.  The  State  and  Federal 
authorities  are  intermingled  throughout  the  coimtry.  Upon  many 
questions  they  have  concurring  powers.  Neither  should  be  jealous 
of  the  other,  and  it  would  be  strange  if  the  Nation  and  State  could 
not  agree  in  the  use  of  the  money  which  the  former  undertakes  to 
give  to  their  common  child. 

If,  however,  it  should  be  thought  best  to  constitute  a  board,  con- 
sisting in  each  State  of  the  governor,  the  State  superintendent  of 
public  schools,  and  a  representative  of  the  National  Government,  it 
might  still  give  the  essential  supervision,  and  at  the  same  time 
avoid  all  danger  of  conflict  in  administration.  But,  unless  the  Gen- 
eral Government  has  something  to  say,  or  at  least  the  power  to  Imow 
what  is  to  be  done  with  its  money  before  it  is  used,  colored  children 
will  have  a  poor  chance  in  States  which  compel  them  to  rely  for 
education  upon  the  taxation  of  their  own  poverty-stricken  race. 

The  taxpayers  of  the  country  will  be,  and  will  have  a  right  to  be, 
anxious  to  Imow  from  a  responsible  officer  of  their  own  the  details 
of  so  large  expenditure,  and  it  will  conduce  to  harmonious  admin- 
istration if  the  money  is  paid  out  with  the  approval  of  such  an 
officer ;  and  when  it  is  once  paid  there  should  be  no  power  to  destroy 
the  schools  of  subsequent  years  as  a  penalty  for  real  or  supposed 
mistakes  or  wrongs.  Officers  should  be  held  to  rigid  personal  re- 
sponsibility as  in  other  cases,  but  children  of  a  whole  State  should 
not  be  selected  as  the  victims  of  their  faults. 

The  Peabody  fund,  which  has  been  productive  of  so  much  good 
in  every  Southern  State,  is  administered  practically  by  one  man,  and 
he  wholly  independent  of  State  control. 

He  discharges  his  high  trust  in  a  manner  which  elicits  universal 
admiration  and  gratitude,  but  he  carefully  determines  in  advance 
and  overlooks  the  application  of  every  dollar. 
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It  is  hardly  reasonable  for  the  Nation  to  apply  millions  without 
any  voice  in  the  actual  expenditure  of  a  cent.  It  is  not  business. 
There  may  be  a  gushing  confidence  in  advance,  but  there  are  certain 
principles  in  human  nature  which  are  still  active  in  all  parts  of  this 
country,  and  it  will  be  better  for  all  concerned  if  the  utmost  care  be 
exercised  to  place  the  expenditure  of  the  public  money  during  a  long 
series  of  years,  for  even  so  worthy  a  purpose  as  public  education, 
under  the  restraints  of  that  prudent  supervision  which  obtains  in 
other  affairs.  To  avoid  all  possible  occasion  for  controversy,  and 
especially  to  avoid  all  questions  between  States  and  the  department 
and  Congress,  is  to  my  mind  almost  imperatively  important;  and 
if  the  Government  has  a  voice  in  the  original  expenditure,  it  will 
be  concluded  as  against  the  State.  It  can  then  only  hold  its  official 
responsible,  as  in  other  cases  of  maladministration. 

In  the  bill  reported  by  the  Senate  committee  (S.  No.  151)  provi- 
sion is  made  for  the  disposition  of  the  share  of  those  Stat^  which 
may  not  desire  its  general  distribution,  when  by  reason  of  the  effi- 
ciency of  their  schools  national  aid  is  not  required ;  for  the  establish- 
ment of  schools  where  none  now  exist,  until  every  child  in  the  coun- 
try has  his  fair  chance  in  the  race  of  life,  so  far  as  a  common-school 
education  can  give  it ;  for  the  more  efficient  training  of  youth  in  the 
Territories,  in  some  of  which  the  condition  is  most  deplorable,  in- 
volving direct  and  most  serious  responsibilitv  of  the  National  Gov- 
ernment, which  is  bound  to  properly  care  tor  these  future  States, 
comprising  one-third  of  our  entire  domain;  for  limited  appropria- 
tions to  provide  efficient  teachers,  temporary  accommodations,  when 
it  shall  be  indispensable,  with  books,  apparatus,  and  the  like,  but 
only  so  far  as  may  be  absolutely  required  in  order  that  instruction 
to  the  child,  to  whom  a  single  year  is  of  the  utmost  importance,  may 
not  fail  for  payment  of  the  money  to  the  persons  entitled  to  receive 
it  upon  proper  vouchers,  and  various  details  for.  which  reference 
must  be  had  to  the  bill  itself. 

These  features  will  require  more  minute  examination  in  future 
discussions. 

But  whatever  form  of  administration  of  the  funds  it  shall  be 
deemed  wisest  to  adopt,  the  appropriation  should  be  immediately 
made.  If  it  passes  this  session  we  shall  have  lost  a  year.  To  have  lost 
a  day  was  deemed  a  calamity  by  one  of  the  noblest  of  men.  Who 
can  measure  the  wrong  of  one  lost  year,  of  one  full  year  of  further 
delay,  to  grapple  with  the  wide  wasting  and  increasing  evils  of  igno- 
rance among  our  whole  people?  It  would  be  better  to  appropriate 
injudiciously  rather  than  not  at  all. 

The  vast  sums  expended  for  303,000  Indians,  for  rivers  and  har- 
bors, for  improvement  of  the  banks  of  the  Mississippi  River,  for  an 
Army  which  ignorance  chiefly  makes  necessary,  for  a  Navy  which 
is  safe  only  in  the  docks,  the  one  hundred  millions  of  pensions  an- 
nually paid  because  there  were  no  common  schools  in  the  South  such 
as  this  bill  seeks  to  build  up,  and  the  general  profuseness  of  expend- 
iture which  applies  to  the  management  of  our  affairs  are  a  sufficient 
exposure  of  the  hollow  pretense  that  we  can  not  spare  a  few  millions 
yearly  to  rescue  our  institutions  from  the  imminent  peril  which 
threatens  them. 

Taxation  rests  almost  wholly  upon  our  luxuries  and  our  vices. 
Yet  it  is  proposed  to  give  them  still  further  license  by  reducing  taxes 
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while  we  are  mined  for  the  want  of  schoob.  We  consume  every 
year  seven  hundred  millions  of  alcoholic  beverages.  The  interest 
upon  the  money  paid  in  one  year  for  alcohol  and  tobacco  by  the 
American  people,  if  judiciously  invested,  would  relieve  them  from  all 
taxation  for  the  support  of  common  schools  hereafter  at  present 
rate  of  expnenditure.  We  are  liberal  in  self-indulgence.  .  We  are 
economical  in  self-denial  even  for  our  good.  But  parsimony  to  the 
schools  is  death  to  the  Eepublic 

We  may  postpone  the  remedy  but  the  evil  will  increase.  The 
issue  can  not  be  evaded.  Common-school  education  must  become  uni- 
versal or  the  form  of  our  Government  must  be  changed.  I  believe 
that  the  next  ten  years  will  decide  the  question. 

National  aid  to  schools  is  indispensable  to  the  national  existence; 
national  aid  to  common  schools  should  be  given  liberally,  giv^i  now 
and  applied  where  most  required. 

This  done,  the  Republic  will  be  perpetual. 

The  bill  is  as  follows : 

A  BILL  To  aid  in  the  establishment  and  temporary  support  of  common  schools. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  tTie  United 
States  of  America  in  Congress  assembled.  That  for  ten  years  next  after  the 
passage  of  this  act  there  shall  be  annually  appropriated  from  tbe  money  In  the 
Treasury  the  following  sums,  to  wit :  The  first  year  the  sum  of  $15,000,000,  the 
second  year  the  sum  of  $14,000,000,  the  third  year  the  sum  of  $13,000,000,  and 
thereafter  a  sum  diminished  $1,000,000  yearly  from  the  sum  last  appropriated 
until  ten  annual  appropriations  shall  have  been  made,  when  all  appropriations 
under  this  act  shall  cease;  which  several  sums  shall  be  expended  to  secure  the 
benefits  of  common-school  education  to  all  the  children  living  in  the  United 
States. 

Sec.  2.  That  the  instruction  in  the  common  schools  wherein  these  moneys 
shall  be  expended  shall  include  the  art  of  reading,  writing,  and  speaking  the 
English  language,  arithmetic,  geography,  history  of  the  United  States,  add  sucli 
other  branches  of  useful  knowledge  as  may  be  taught  under  local  laws,  and  may 
include,  whenever  practicable,  instruction  in  the  arts  of  industry ;  which  instruct 
tion  shall  be  free  to  aU,  without  distinction  of  race,  nativity,  or  condition  in 
life:  Provided,  That  nothing  herein  shall  deprive  children  of  different  races, 
living  in  the  same  community  but  attenting  separate  schools,  from  receiving  the 
benefits  of  this  act,  the  same  as  though  the  attendance  therein  were  without 
distinction  of  race. 

Seo.  3.  That  such  money  shall  annually  be  divided  among  and  paid  out  in 
the  several  States  and  Territories  in  that  proportion  which  the  whole  number 
of  persons  in  each  who,  being  of  the  age  of  ten  years  and  over,  can  not  read  and 
write  bears  to  the  whole  number  of  such  persons  in  the  United  States;  and  until 
otherwise  provided'  such  computation  shall  be  made  according  to  the  oflSdal 
returns  of  the  census  of  1880. 

Sec.  4.  That  such  moneys  shall  be  expended  in  each  State  by  the  concurrent 
action,  each  having  a  negative  upon  the  other,  of  the  Secretary  of  the  Interior, 
on  the  part  of  the  United  States,  and  of  the  superintendent  of  public  schools, 
board  of  education,  or  other  body  in  which  the  administration  of  the  public- 
school  laws  shall  be  vested,  on  the  part  of  the  several  States  wherein  the 
expenditures  are  respectively  to  be  made ;  and  whenever  the  authorities  of  the 
United  States  and  of  the  State  fall  to  agree  as  to  the  distribution,  use,  and 
application  of  the  money  hereby  provided  for,  or  any  pert  thereof,  paymoic 
thereof,  or  such  part  thereof,  shall  be  suspended,  and  if  such  disagreement 
continue  throughout  the  fiscal  year  for  which  the  same  was  appropriated,  it 
shall  be  covered  Into  the  Treasury  and  Jihall  be  added  to  the  general  appropria- 
tion for  the  next  year  provided  for  in  the  first  section  of  this  act. 

All  sums  of  money  appropriated  under  the  provisions  of  this  act  to  the  use  of 
any  Territory  shall  be  applied  to  the  use  of  schools  therein  by  the  Secretary  of 
the  Interior,  through  the  commissioner  of  common  schools,  ^nose  appointment 
is  hereinafter  provided  for. 
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Sbc.  5.  That  the  moneys  distributed  under  the  provisions  of  this. act  shall  be 
used  in  the  school  districts  of  the  several  States  and  Territories  in  snch  way 
as  to  provide  for  the  equalization  of  school  privileges  to  all  the  childr«i  through- 
out State  or  Territory  wherein  the  expenditure  shall  be  made,  thereby  giving 
to  each  child  an  opportunity  for  common-school  education;  and  to  this  end 
existing  public  schools  not  sectarian  in  character  may  be  aided,  and  new  ones 
may  be  established,*  as  may  be  deemed  best  in  the  several  localities. 

Sec.  6.  That  a  part  of  the  money  apportioned  to  each  State  or  Territory,  not 
exceeding  one-tenth  thereof,  may  yearly  be  api^ed  to  the  education  of  teachers 
for  the  common  schools  therein,  which  sum  may  be  expended  in  maintaining 
Institutes  or  temporary  training  schools  or  in  extending  opportunities  for 
normal  or  other  instruction  to  intelligent  and  suitable  persons,  of  any  color, 
who  are  without  necessary  means,  and  who  shall  agree,  in  writing,  to  Qualify 
themselves  and  teach  in  the  common  schools  of  such  State  or  Territory  at  least 
one  year. 

Sec.  7.  That  the  design  of  this  act  not  being  to  establish  an  independent 
system  of  schools,  but  rather  to  aid  for  the  lime  being  the  development  and 
maintenance  of  the  school  systems  established  by  local  power,  and  which  must 
eventually  be  wholly  maintained  by  the  States  and  Territories  wherein  they  . 
exist,  it  is  hereby  provided  that  no  part  of  the  money  appropriated  under  this 
act  shall  be  paid  out  in  any  State  or  Territory  which  shall  not  during  the  first 
five  years  of  the  operation  of  this  act  annually  expend  for  the  maintenance  of 
common  schools,  free  to  all,  at  least  one-third  of  the  sum  which  shall  be 
allotted  to  it  under  the  provisions  hereof,  and  during  the  second  five  years  of 
its  operation  a  sum  at  least  equal  to  the  whole  it  shall  be  entitled  to  receive 
under  this  act ;  and  if  such  expenditure  shall  not  be  shown  to  the  Secretary  of 
the  Interior  at  the  end  of  each  fiscal  year  by  each  State  or  Territory,  respec- 
tively, or  by  such  other  evidence  as  shall  be  satisfactory  to  him,  then  the  allot- 
ment under  this  act  for  each  subsequent  year  so  long  as  there  shall  be  a  defi- 
ciency of  such  expenditure  by  the  State  or  Territory  from  the  proceeds  of  local 
funds,  whether  derived  from  taxation  or  otherwise,  shall  be  expended  for  the 
support  of  common  schools  therein  wholly  In  the  discretion  of  the  Secretary, 
who  shall  apply  the  same  to  the  support  of  existing  or  to  the  establishment  of 
new  schools  in  such  way  as  he  shall  deem  best. 

Sec  8.  That  no  part  of  the  money  herein  provided  for  shall  be  used  for  the 
erection  of  schoolhouses  or  school  buildings  of  any  description,  nor  for  rent  of 
the  same:  Provided,  however.  That  whenever  it  shall  appear  to  the  Secretary 
that  otherwise  any  given  locality  will  remain  wholly  without  reasonable 
common-school  advantages  he  may,  in  his  discretion,  from  the  general  fund 
allotted  to  the  State  or  Territory,  provide  schools  and  for  their  temporary 
accommodations  by  rent  or  otherwise,  in  the  most  economical  manner  possible : 
And  provided  further.  That  in  no  case  shall  more  than  5  per  cent  of  such 
allotment  be  set  apart  for  or  be  expended  under  the  provisions  of  this  section. 

Sec.  9.  That  there  shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  a  commissioner  of  common  schools  In  each  State  and 
Territory,  who  shall  be  a  citizen  thereof  and  shall  reside  therein,  and  shaU 
perform  all  such  duties 'as  may  be  assigned  to  him  by  the  Secretary  of  the 
Interior,  and  who  shall  be  specially  charged  with  all  the  details  of  the  execu- 
tion of  this  act  within  his  jurisdiction,  and  In  cooperation  with  the  State 
authorities.  In  the  Territories  he  shall  also  be  charged  with  the  general  super- 
vision and  control  of  public  education,  and  shall  possess  all  the  powers  now 
vested  in  Territorial  superintendents  and  boords  of  education,  or  by  whatever 
Territorial  officers  the  same  may  have  been  hitherto  exercised.  He  shall  be 
paid  a  salary  of  not  less  than  three  nor  more  than  five  thousand  dollars.  In  the 
discretion  of  the  Secretary  of  the  Interior.  He  shall  annually  make  full  reports 
of  all  matters  connected  with  schools  In  his  Jurisdiction  to  the  Secretary  of  the 
Interior,  and  particular  reports  when  called  upon  by  the  Secretary,  and  espe- 
cially of  all  details  In  the  administration  of  this  act.  In  addition  to  his  other 
duties  he  shall  devote  himself  to  the  promotion  of  the  general  interests  of  public 
education  In  the  State  or  Territory  for  which  he  Is  appointed. 

Sec.  10.  That  any  State  In  which  the  number  of  persons  ten  years  of  age  and 
upward  who  can  not  read  Is  not  over  5  per  cent  of  the  whole  population,  signify- 
ing its  desire  that  the  amount  allotted  to  It  under  the  provisions  of  this  act 
shall  be  appropriated  In  any  other  way  for  the  promotion  of  common-school 
education.  In  Its  own  borders  or  elsewhere,  its  allotment  shall  be  paid  to  such 
State  to  be  thus  appropriated:  Provided,  That  its  legislature  shall  have  first 
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considered  the  question  of  its  appropriation  to  the  general  fond  for  use  under 
the  provisions  of  this  act  in  States  and  Territories  where  the  proportion  of 
illiterate  persons  is  more  than  5  per  cent  of  the  whole  population. 

Sec.  11.  That  any  State  whose  illiterate  Is  greater  than  5  per  cent  of  its  whole 
population  failing  to  accept  the  provisions  of  this  act  and  to  comply  with  its 
provisions,  so  as  to  be  entitled  to  its  allotment  from  year  to  year,  the  sum 
allotted  to  such  State,  subject  to  the  discretionary  action  of  the  Secretary  of 
the  Interior  under  the  sixth  and  seventh  sections  of  this  act,  shall  become  a 
part  of  the  fund  to  be  distributed  among  the  States  which  shall  be  entitled  to 
their  respective  allotments  and  to  the  Territories.  And  any  State  not  accept- 
ing the  provisions  of  this  act,  nor  acquiring  the  right  to  dispose  of  its  allot- 
ment as  provided  in  the  preceding  section,  the  same  shall  become  a  part  of  the 
general  fund  for  like  distribution. 

Sec.  12.  That  the  District  of  Columbia  shall  be  entitled  to  the  privileges  of  a 
Territory  under  the  provisions  of  this  act,  but  there  shall  be  no  commissioner 
of  common  schools  appointed  for  said  District,  nor  shall  its  existing  laws  and 
school  authorities  be  interfered  with.  The  Commissioner  of  Bducation  shall  be 
charged  with  the  duty  of  superintending  the  distribution  of  its  allotment,  and 
shall  make  full  report  of  his  doings  to  the  Secretary  of  the  Interior. 

Sec.  13.  That  the  Secretary  of  the  Interior  shall  be  charged  with  the  practical 
administration  of  this  law  through  the  Bureau  of  Eiducation,  and  all  moneys 
imid  under  its  provisions  shall  be  made  by  Treasury  warrant  to  the  individual 
performing  the  service  to  whom  indebtedness  shall  be  due,  and  who  shall  be 
I)ersonally  entitled  to  receive  the  money,  or  to  his  agent,  duly  authorized  by 
him,  upon  vouchers  approved  by  the  State  authorities,  when  under  the  provi- 
sions of  this  act  their  approval  is  necessary,  and  by  the  commissioner  of  com- 
mon schools  for  the  State  or  Territory  wherein  the  expenditure  shall  be  made, 
and  by  the  Secretary  of  the  Interior. 
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THE  DILEMMA  OF  THE  JUDICIAL-RECALL  ADVOCATE. 

[Address  before  the  Missouri  State  Bar  Association,  delivered  at  St.  Louis,  Mo.,  Septem- 
ber 23,  1914.    By  Rome  G.  Bbown,  Minneapolis,  Minn.] 


Gentlemen  of  the  Missouri  State  Bar:  I  am  bringing  coal  to 
New  Castle  when  I  present  to  you  arguments  against  the  judicial  recall. 
The  subversive  measures  of  the  recall  of  judges  and  of  the  recall  of 
judicial  decisions  have  never  found  favor  among  the  enlightened 
membership  of  the  Missouri  bar.  Indeed,  this  bar  has  been  the  source 
of  one  of  the  most  convincing  arguments  against  the  judicial  recall 
that  has  ever  been  uttered  in  this  country.  In  his  "Legal  Antiq- 
uities," Mr.  Edward  J.  White,  your  president,  has  demonstrated  that 
the  judicial  recall  is  in  both  its  forms  a  relic  of  barbarism.  His 
book  is  one  which  should  be  read  by  every  American  citizen.  Among 
its  chief  merits  is  the  fact  that  although  primarily  a  lawyer's  book 
it  is  written  with  a  view  to  illuminating  the  citizen  voter.  It  is  clear, 
perspicuous,  and  comparatively  free  from  technicalities.  No  ade- 
quate conception  of  the  real  significance  of  the  modem  American 
agitation  of  the  judicial  recall  can  be  acquired  without  consideration 
of  the  conclusive  arguments  made  by  Mr.  White. 

PRESENT  STATUS  OF  THE  JUDICIAL-RECALL  AGITATION. 

The  conditions  affecting  discussions  of  this  question  are  quite  dif- 
ferent to-day  from  what  they  were  two  years  ago.  Until  recently 
the  agitation  in  this  country  in  favor  of  the  judicial  recall  was  by 
appeals  to  the  prejudice  of  the  uninformed  citizen;  while  at  the 
same  time  the  arguments  against  it  were  confined  mostly  to  discus- 
sions among  lawyers  themselves,  who  spoke  in  the  language  of  law- 
yers and  assumed  on  the  part  of  their  audiences  a  training  in  the 
science  and  history  of  government.  These  technical  and  legal  pro- 
tests reached  few  citizens  beyond  those  who  were  members  of  the 
legal  profession.  At  the  same  time,  however,  the  forces  of  disrup- 
tion, represented  by  the  advocates  of  judicial  recall,  through  subtle 
and  insidious  manner  of  statement  were  fast  gaining  converts  among 
the  people  through  arguments  which  were  in  fact,  although  not  then 
so  generally  recognized,  the  basis  of  a  demand  for  a  change  in  our 
form  of  government. 

It  is  not  for  me  to  instruct  the  members  of  the  American  bar  upon 
questions  of  constitutional  government.  It  has  been,  however,  my 
purpose,  and  is  here  to-day  my  purpose,  to  present  certain  phases 
of  tne  judicial-recall  question  in  terms  which  may  be  readily  under- 
stood by  the  average  citizen  voter.  It  is  my  object  to  urge  every 
member  of  this  bar  to  do  likewise,  and  to  help  bring  to  the  electo- 
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rate  of  this  State  and  of  the  Nation  an  appreciation  of  the  true 
significance  of  the  judicial  recall,  and  the  conviction  which  you  and 
I  feel  that  every  movement  in  favor  of  judicial  recall  is  retrogressive 
in  its  nature ;  that  it  is  subversive ;  that,  indeed,  it  is  an  instrument 
of  socialism.  The  extent  to  which  this  phase  of  socialism  has  spread 
in  the  United  States  before  its  baneful  character  could  be  appre- 
ciated by  the  people  at  large  is  shown  by  the  fact  that  already  in 
five  States  the  recall  of  judges  has  been  incorporated  into  State  con- 
stitutions. The  early  example  of  Oregon  in  1908  was  followed  dur- 
ing the  past  two  years  in  Nevada,  in  Arizona,  in  California,  and  in 
Colorado.  Indeed,  Colorado  made  a  still  further  retreat  before  the 
opponents  of  constitutional  democracy  when  it  also  wrote  into  its 
State  constitution  the  recall  of  judicial  decisions.  In  1913  the  State 
legislatures  of  Kansas  and  Minnesota  proposed  constitutional  amend- 
ments allowing  the  recall  of  judges,  and  these  amendments  will  be 
passed  upon  at  the  general  elections  this  fall.  In  these  two  States 
the  judicial-recall  proposition  was  sugar-coated  and  fed  to  and 
swallowed  by  the  legislatures  of  those  States  without  adequate  con- 
sideration. This  was  done  by  providing  that  the  election  for  a  suc- 
cessor of  a  deposed  judge  should  be  separate  from  that  of  the  elec- 
tion by  which  a  judge  was  recalled,  and  it  was  claimed  that  this 
elimination  of  one  of  the  incidental  objections  to  the  recall  made  the 
measure  acceptable.  Vigorous  campaigns  in  both  States  are  being 
made  to  defeat  these  amendments.  They  do  not  find  favor  among 
representative  members  of  either  of  the  two  leading  political  parties. 
They  were  passed  by  legislatures  during  a  sort  of  epidemic  of  so- 
called  "  progressiveism."  They  were  incited  by  the  then  too  preva- 
lent belief  that  any  radical  change,  if  it  only  be  branded  as  "pro- 
gressive," was  a  step  toward  reform. 

But  this  epidemic  of  radicalism  is  waning.  There  is  now  less 
tendency  to  confound  change  with  progiess.  The  pendulum  of  pub- 
lic opinion  is  returning  to  its  normal  range  of  swing,  far  within  the 
extreme  limits  of  revolution  on  the  one  side  and  of  obstinate 
and  unreasonable  standpatism  on  the  other.  To-day  a  man  is 
not  so  much  considered  an  archaic  reactionary  just  because  he 
insists  on  stopping  to  deliberate,  or  even  to  debate,  before  accepting 
the  proposition,  for  instance,  that  the  constitutional  safeguards  to 
liberty  and  property  may  be  disregarded  by  a  court,  if  such  court 
shall  deem  it  for  the  public  interest  in  any  particular  case.  To-day 
a  man  is  not  so  much  a  "  plutocrat "  if  he  insists  that  capital  invested 
under  constitutional  protection  shall  not  be  deprived  of  adequate 
returns  simply  for  the  sake  of  increasing  the  public  revenue.  To-day 
there  are  fewer  audiences  in  this  country  before  which  a  man's  opin- 
ion could  be  derided  and  scorned  as  that  of  a  "  conspirator  "  in  favor 
of  "  allied  invested  interests,"  solely  for  the  reason  that  he  advocates 
the  preservation  and  maintenance  of  our  constitutional  form  of 
democracy  instead  of  its  subversion,  by  striking  at  the  independence 
of  the  judiciary,  or  by  wresting  from  the  judicial  department  of 
our  Government  the  power  to  exercise  the  essential  and  lundamentHl 
judicial  function,  the  maintenance  of  which  is  the  keystone  of  our 
form  of  government — the  function  of  passing  final  judgment  upon 
the  constitutionality  of  statutory  provisions. 
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THE  JUDICIAL  RECALL  ON  THE  WANE. 

There  are,  throughout  the  Nation,  significant  evidences  of  increas- 
ing enlightenment  upon  the  question  of  judicial  recall.  While  the 
average  voter  has  as  yet  insufficient  appreciation  of  its  baneful  char- 
acter, nevertheless  there  Is  a  perceptible  change  in  sentiment  showing 
itself  among  the  people  of  the  dinerent  States.  Former  leading  ad- 
vocates of  the  judicial  recall  are  saymg  less  about  it.  Some  of  them 
are  now  saying  nothing  about  it.  Many  have  retreated  to  a  position 
less  repugnant  to  constitutional  government.  For  instance,  there  had 
been  most  persistent  advocacy  of  the  judicial  recall  in  Ohio.    The 

S resident  of  the  recent  Ohio  constitutional  convention  and  many  in- 
uential  members  of  that  convention,  who  are  not  learned  in  the  law, 
were,  and  still  are,  advocates  of  the  recall  of  judges  and  of  judicial 
decisions.  Yet  that  constitutional  convention  refused  to  refer  to  the 
electors  of  Ohio  the  proposition  of  judicial  recall.  Instead  that 
convention  proposed  a  State  constitutional  amendment,  which  was 
adopted  by  the  people,  providing  that  no  act  of  the  legislature,  duly 
approved  by  the  executive  and  not  vetoed  by  the  people  through  the 
use  of  the  referendum,  shall  be  declared  unconstitutional  by  the 
State  supreme  court  unless  six  of  the  seven  judges  concur.  So  in  the 
constitutional  amendment  proposed  for  adoption  at  the  general  elec- 
tion this  fall  in  Minnesota,  increasing  the  number  of  supreme  court 
judges  from  five  to  seven,  it  is  required  that  a  concurrence  of  five 
out  of  seven  judges  shall  be  necessary  in  order  for  that  court  to  de- 
clare a  statute  unconstitutional.  Colorado  participates  in  the  same 
plan.    This  has  become  known  as  the  "  Ohio  plan." 

In  Colorado,  however,  a  further  amendment  forbids  the  judges 
of  certain  courts  from  declaring  a  statute  or  ordinance  unconstitu- 
tional on  the  ground  that  it  contravenes  the  Federal  Constitution. 
The  jurisdiction  and  function  of  a  State  court,  so  far  as  observing 
the  requirements  of  the  Federal  Constitution  is  concerned,  are,  how- 
ever, fixed  by  that  instrument,  which  makes  it  the  sworn  duty  of 
every  judge.  Federal  or  State,  to  observe  the  provisions  of  that 
f undfamental  law  as  the  supreme  law  of  the  land.  This  duty  and 
function  have  been  established,  as  an  essential  principle  of  our  form 
of  government,  to  include  the  power  and  obligation  of  every  court, 
and  of  every  judge  of  every  court,  to  declare  unconstitutional  and 
unenforceable  any  statute,  and  any  provision  of  any  statute,  which 
is  repugnant  to  the  prohibitions  and  limitations  expressed  in  the 
Federal  Constitution.  Such  duty  and  function,  therefore,  would 
seem  to  be  not  subject  to  abolishment  or  diminution  by  any  legisla- 
tive enactment  or  constitutional  provision  of  a  State.  Accordingly, 
the  Colorado  extension  of  the  Ohio  plan  is  itself  manifestly  repug- 
nant to  the  Federal  Constitution,  and,  therefore,  invalid.  Depri\nng 
a  mere  majority  of  a  State  supreme  court  of  the  power  to  declare 
a  statute  invalid  and  unenforceable  is  less  objectionable.  Substi- 
tutes, such  as  the  Ohio  plan,  for  the  drastic  and  subversive  judicial 
recall  measures  have  the  merit  that  they  are,  at  least,  less  repugnant 
to  our  system  of  government. 

Indeed,  as  through  the  initiative  and  referendum  the  powers  of 
State  legislation  b^ome  more  and  more  under  the  direct  arbitrary 
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action  of  the  electorate,  it  is  necessary,  for  the  proper  protection 
of  personal  liberty  and  property  rights,  that  the  safeguards  of  the 
Federal  Constitution  should,  more  than  ever,  come  within  the  direct 
jurisdiction  of  the  Federal  Supreme  Court.  Under  the  present 
Federal  ludiciary  act  ti^at  Federal  jurisdiction,  as  applied  to  the 
review  of  judgments  of  State  courts  upon  the  constitutionality  of 
State  statutes,  is  limited  to  a  review  of  the  judgments  of  State  courts 
wherein  statutes  are  held  valid.  The  American  bar  has  long  advo- 
cated the  extension  of  that  Federal  jurisdiction  also  to  decisions  of 
State  courts  wherein  a  State  statute  is  held  invalid  upon  Federal 
grounds;  but  it  seems  difficult,  and  perhaps  impossible,  to  get  such 
extension  through  the  Federal  Congress.  At  the  present  time  a 
majorit^P'  of  a  State  supreme  court  may  generally  declare  a  State 
statute  invalid.  The  more  difficult  it  is  made  for  a  State  supreme 
court  to  invalidate  a  State  statute,  the  more  is  the  opportunity  in- 
creased to  have  the  constitutionality  of  a  State  statute  adjudicated 
by  the  Federal  Supreme  Court.  Where  now  usually  a  majority  of 
a  State  supreme  court  may  invalidate  a  State  statute  upon  Federal 
grounds,  the  final  judgment  of  the  highest  court  of  that  State  as  to 
the  consibitutionality  of  such  statute  must,  under  the  Ohio  plan,  be 
in  favor  of  its  validi^  unless  more  than  a  majority  of  the  State 
court  are  against  it.  Inis  would  increase  the  number  of  cases  where 
a  writ  of  error  would  lie  to  the  State  court  upon  an  adjudication 
of  a  constitutional  question.  I  am  not  advocating  the  Ohio  plan, 
but  simply  suggesting  that,  for  existing  insufficiencies  which  are 
recognized  by  the  bar  generally,  it  offers  some  elements  of  remedy 
consistent  with  our  form  of  government.  In  that  respect  it  differs 
from  the  judicial  recall,  which  is  lacking  in  remedial  character  and 
is  subversive  of  our  form  of  government. 

THE   DILEMMA   Or  THE   ADVOCATE  OE   JTJDIC3IAL  RECALL. 

An  interesting  and  encouraging  phase  of  the  judicial  recall  con- 
troversy has  emerged  in  the  form  of  a  dilemma  with  which  the  recaU 
advocate  is,  under  present  conditions,  squarely  confronted.  The 
widespread  opposition  arguments  to  the  judicial  recall  have  brought 
a  wholesome  eoilightenment  to  thinking  citizens.  Its  representative 
advocates  have  generally  been  superficial  theorists,  to  whom  an  intel- 
ligent comprehension  of  our  system  of  government  is  impossible. 
Some  have  been  conscientious,  but  sadly  lacking  in  those  foimdations 
of  knowledge  for  which  a  proper  grasp  of  the  subject  is  necessary. 
Some  have  been  reckless  agitators,  disciples  of  unrest,  who,  not 
from^  lack  of  intelligence,  but  from  lack  of  proper  regard  for  our 
free  institutions,  have  been  willing  to  exploit  themselves  as  advocates 
of  a  drastic  and  suicidal  specific  for  existing  evils  in  the  adminis- 
tration of  government.  The  demagogue  is  always  with  us.  Men, 
including  some  who  were  once  sane  leaders  of  thought  and  of  action, 
have  been  willing  to  feed  the  fires  of  revolution  by  catering,  not  to 
the  intelligence,  but  to  the  lack  of  intelligence,  of  those  who  would 
^pretend  to  believe  that  our  Government  is  an  organized  system  of 
oppression.  Then  there  is  the  socialist  doctrinaire,  whose  propa- 
ganda of  enmity  to  our  Constitution  and  the  Government  established 
under  it  has  been  spread  broadcast  through  pamphlets,  the  socialist 
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press,  and  by  the  street-comer  orator.  The  methods  of  the  advocacy 
of  judicial  recall  by  all  these  agitators  have  been  marked  by  a  whole- 
sale denunciation  of  the  judiciary  and  of  the  judicial  function  under 
our  system  of  government,  the  stability  of  which  depends  upon  the 
maintenance  of  the  integrity  and  independence  of  its  judicial  de- 
partments. This  propaganda  of  disruption  has  also  been  furthered 
by  the  professional  or  chronic  muckraker,  appearing  in  the  form 
of  a  contributor  to  or  editor  of  some  magazine  of  wide  circulation, 
or  in  the  form  of  some  political  or  judicial  pervert  who  allows  him- 
self to  become  the  instrument  of  socialist  teachings. 

It  was  formerly  sufficient  that  the  judicial  recall  shouter  should 
detail  both  real  and  imaginarfr  evils  in  the  administration  of  law  as 
the  source  of  all  social  injustice,  and,  without  analysis  and  without 
disclosure  of  its  real  signiificance,  should  then  urge  as  a  panacea  the 
assertion  by  the  citizen^p  of  the  Nation  of  the  right  arbitrarily  to 
recall  a  judge,  or  of  the  right  at  a  mass  meeting  of  the  voters  or 
through  a  referendum  ballot  and  in  violence  of  the  judicial  function 
directly  and  arbitrarily  to  adjudicate  the  constitutionality  of  a  stat- 
ute. Voters  were  thus  at  first  misled  by  the  impression  that  by  the 
removal  of  limitations  upon  the  arbitrary  power  of  the  electorate  we 
would  have  a  government  which  was  nearer  to  a  pure  democracy,  and 
that  in  so  far  as  our  democracy  limited  the  powers  of  the  people  it 
was  the  means  of  oppression.  Thus  throu^  hue  and  cry  the  falla- 
cies of  the  judicial  recall  gained  a  strong  hold  upon  the  minds  of 
the  voters  in  many  States. 

But,  in  the  meantime,  a  campaign  of  education  has  been  continued 
by  the  opi>onents  of  judicial  recall.  Through  their  efforts  people 
are  recognizing  more  and  more  the  fact  that  rules  of  conduct  are 
necessary  in  governmental  affairs  as  well  as  rules  of  conduct  in 
regard  to  ethical  duties  between  man  and  man ;  that  for  the  protec- 
tion of  the  individual  and  of  minorities  against  the  oppression  of 
the  whim  and  caprice  of  local  and  temporary  majorities,  it  is  neces- 
sary that  the  legislative  power  of  the  majority  be  limited^  and  that 
in  no  other  way  can  the  personal  liberty  and  the  rights  oi  property 
and  the  pursuit  of  happiness  be  vouchsafed  to  the  citizens  of  a  con- 
stitutional democracy.  The  fact  is  further  becoming  recognized 
by  the  citizen  voter  that  rules  of  conduct  in  governmental  affairs 
are  meaningless  without  some  established  power  of  their  enforce- 
ment, and  that  such  assurance  can  onlv  rest  in  the  maintenance  of 
an  independent  judiciary,  to  whom  shall  belong  the  function  of  set- 
ting aside  any  arbitrary  legislation  of  a  majority  which  deprives  the 
individual  or  the  minority  of  the  rights  which  are  thus  sareguarded. 
The  attack  upon  the  established  judicial  function  which  is  made  by 
the  judicial  recall,  has  been  discovered  to  the  people  as  an  attack 
upon  their  rights  and  liberties,  because  it  is  an  attack  upon  the  safe- 
guards established  for  their  protection. 

■  To-day  the  judicial  redalfj  advocate  has 'to  face  the  proposition, 
to  which  he  is  now  forced  by  the  increasing  enlightenment  of  his 
audiences,  that  he  must  either  recede  from  his  advocacy  of  judicial 
recall  or  must  take  the  position  of  one  who  is  avowedly  an  opponent 
of  our  present  form  of  Government  He  is,  therefore,  relegated  to 
the  position  of  the  socialist  agitator  just  as  long  as  he  persists  in  his 
advocacy  of  the  judicial  recall.    Placed  in  that  dilemma,  many  of  its 
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former  advocates  have  ahnink  before  the  alternative  thus  forced 
upon  them  and  have  given  up  the  subversive  proposition  of  the 

i'udicial  recall  and  have  become  identified  with  measures  less  revo- 
utionary .  Some  have  become  advocates  of  the  "  Ohio  plan,''  requir- 
ing more  than  a  majority  decision  of  a  court  to  declare  a  sts^ute 
unconstitutional. 

One  of  the  salutary  effects  of  this  agitation  has  been  to  stren^hen 
the  cause  for  which  the  American  bar  has  been  for  years  workmg — 
the  cause  of  remedial  reforms  in  the  administration  of  justice.  That 
cause  has  advanced  in  the  past  few  years  with  rapid  strides,  as  shown 
by  the  adoption  of  various  statutes  and  rules  of  procedure  eliminative 
ox  former  obstacles  to  the  efficient  enforcement  of  the  law.  Organized 
efforts  for  further  reforms,  which  promise  effective  results,  are  shown 
by  the  investigations  and  the  reports  which  are  now  in  progress  on 
the  part  of  the  National  and  State  bar  associations  and  on  the  part 
of  associations  not  controlled  by  lawyers.  The  National  Economic 
League,  through  its  committee  of  200  selected  from  all  parts  of  the 
country  and  composed  of  the  most  distinguished  lawyers  and  laymen, 
has,  through  its  preliminary  report  just  published,  outlined  a  sys- 
tematic movement  for  thorough  reforms  corrective  of  present  evils 
and  promotive  of  the  best  efficiency  in  the  administration  of  justice. 

A  QUESTION  OF  SOCIALISM — NOT  OF  POLITICS. 

The  most  healthful  sign  of  the  times  is  that,  in  view  of  the  dilemma 
thus  now  confronting  the  judicial-recall  advocate,  the  agitation  of 
judicial  recall  is  becoming  less  a  matter  of  party  politics.  The  two 
great  parties  of  the  Eepublicans  and  of  the  Democrats  are  already 
on  record,  through  their  platforms  and  the  expressed  views  of  their 
representative  leaders,  as  repudiating  judicial  recall.  The  third-term 
party  two  years  a^o  deemed  it  consistent  with  its  arrogated  monopoly 
of  ail  progressive  ideas  to  all  y  itself  with  the  advocates  of  the  recaU 
of  judges  and  of  judicial  decisions.  The  Socialist-Labor  Partv,  which 
was  the  first  party  to  install  a  judicial-recall  plank  in  its  platform, 
still  adheres  to  its  support  of  the  judicial  recall  as  an  instrument  oi 
socialism.  The  last-named  party  will  probably  continue  the  only 
party  which  has,  as  a  part  oi  its  fundamental  political  creed,  a  doc- 
trine subversive  of  the  judicial  function  and  of  our  Government.  In 
that  position  it  is  consistent,  because  the  avowed  object  of  that  party 
is  to  overturn  our  Constitution  and  our  form  of  government  and  to 
-destroy  rights  of  property  and  of  personal  liberty  of  which  our  pres- 
ent system  of  government  is  protective. 

It  is  true  ttat  the  third-term  party  candidate  for  governor  in 
Pennsylvania  is  a  noted  apologist  for  the  judicial  recall.  It  is  also 
true  that  that  ex-President,  who  is  a  domineering — even  if  not 
now  a  dominant — factor  in  third-term  party  politics,  nas  been  a  con- 
spicuous advocate  of  the  recall  of  judicial  decisions.  This  ex-Presi- 
dent, however,  has  evidently  been  made  to  feel  the  imwisdom  of  his 
ways  in  this  regard,  for  of  late  he  has  been  most  eloquently  silent  on 
this  subject  of  the  judicial  recall.  The  third-term  party  in  New  York 
has  abandoned  not  only  the  recall  of  judges  and  of  judicial  decisions 
but  also  the  initiative  and  the  referendum.  Their  State  platform  care- 
fully avoided  the  judicial  recall  planks  which  were  a  part  of  their 
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last  national  platfomL  In  the  present  political  campaign  in  Michi- 
gan the  Republican  nominaticm  for  governor  has  been  captured  by 
Mr.  Osbom,  despite  the  fact  that  he  is  obsessed  with  the  judicial  recall 
fallacies.  Representative  Republicans  in  that  State,  however,  have 
called  upon  him  openly  to  repudiate  the  judicial  recall,  under  the 
penalty,  if  he  refuses,  that  they  will  withhold  their  support  and,  inde- 
pendent of  politics,  join  with  the  Democrats  in  the  election  of  a  can- 
didate whose  views  on  the  judicial  recall  are  not  both  anti-Democratic 
and  anti-Republican.  Leading  papers  in  the  State  of  Michigan  are 
urging  a  repudiation  of  the  judicial  recall  in  State  and  county  con- 
ventions. The  Detroit  Free  Press,  an  influential  and  independent 
newspaper,  is  urging  to  the  voters  of  Michigan  that,  regardless  of 
partisan  politics,  they  refuse  to  support  any  candidate  or  any  party 
which,  by  acceptance  of  the  judiciaJ  recall,  becomes  an  ally  of  social- 
ism. In  advance  of  the  Republican  State  convention  in  Michigan, 
county  conventions  are  adopting  resolutions  condemning  judicial 
recall.  In  Minnesota,  where  the  people  this  fall  vote  upon  a  consti- 
tutional amendment  authorizing  judicial  recall,  the  Republican  can- 
didate for  governor  has  been  called  upon  to  announce  himself  in 
opposition  to  the  proposed  amendment  The  rank  and  file,  as  well  as 
most  of  the  representative  leaders  of  both  the  Republican  and  Demo- 
cratic Parties,  demand  that  the  judicial-recall  measures  be  repudiated. 
Those  third-term  party  leaders  who  show  signs  of  recovermg  their 
sanity  are  tending  in  the  same  direction. 

THE   SOCIALISrr  THE   ONIiT   CONSISTENT   ADVOCATE  OP   JUDICIAL   RECALL. 

The  advocate  of  judicial  recall  is  an  ally  of  socialism.  The  fact 
is  obvious  that  to-aay  the  judicial-recall  advocate  is  generally  re- 
garded as  a  va^rist.*  And  so  he  is,  except  from  the  viewpoint  of 
one  who  eiilier  is  a  Socialist  or  is  tainted  with  socialism.  So  long 
as  he  persists  in  adherence  to  this  heresy,  which  is  repugnant  to  con- 
stitutional government,  he  is  to-day  forced  to  preach  the  doctrines 
of  socialism  as  the  only  consistent  oasis  for  his  fallacies.  The  most 
logical  opponent  of  our  Constitution  is  the  Socialist  He  is  the  fore- 
most of  its  antagonists,  the  first  in  priority  of  time,  the  most  active 
and  the  most  persistent.  The  Socialist,  however,  frankly  admits 
that  it  is  a  part  of  his  social  and  political  creed  to  destroy  our  Con- 
stitution and  our  Government,  ana  to  do  away  with  rights  of  private 
property  and,  indeed,  with  all  rights  so  far  as  safeguarded  oy  con- 
stitutional provision.  He  frank^  avows  that  among  the  barriers 
between  socialisnL  on  the  one  hand,  and  an  orderly  government  with 
constitutional  safeguards,  upon  tne  other,  the  fii^  that  must  be 
broken  down  is  the  present  established  authority  of  the  judiciary  to 
render  unenforceable  any  statute  which  contravenes  the  expr^  pro- 
tections of  the  Constitution.  He  would  wipe  out  these  barriers,  if 
possible,  by  repeal  of  the  Constitution  itseli;  and,  until  such  repeal 
shall  be  acocmplished,  he  would  destroy  constitutional  protection 
hj  eliminating  all  power  of  its  enforcement. 

It  is  a  part  of  tne  Socialist  creed  that  vested  property  rights  in 
this  coun^  have,  by  subtle  and  insidious  processes,  been  stolen  or 
usurped  from  the  people  as  a  whole.  It  is  further  a  part  of  that 
creea  that  the  judicial  function  under  our  constitutional  government 


Digitized  by  VjOOQ  IC 


10  JUDICIAL  RECALL. 

of  adjudicating  the  constitutionality  of  a  statute  was  also,  by  devious 
methods,  stolen  or  usurped  by  the  courts  themselves,  and  that  this 
was  done  for  the  benefit  of,  and  through  the  procurement  of,  con- 
spirators representing  the  interests  of  property  holders  and  in  vio- 
lence of  the  social  and  political  dogmas  of  socialism  which  defy  all 
restraint,  and  which,  therefore,  defy  allprotection  by  the  Govern- 
ment of  property  and  perpnal  rights.  This  right  of  private  prop- 
erty and  this  power  of  its  safeguarding  through  the  exercise  of  the 
judicial  fimction  are  therefore  to  the  Socialists  both  a  right  and  a 
power  which  neither  any  citizen  nor  the  citizenship  of  the  Nation 
or  of  any  State  is  under  any  obligation  to  respect.  They  would 
eliminate  both  by  indirect  methods  if  possible,  but  if  necessary  they 
would  destroy  both  by  any  direct  methods  efficient  for  that  purpose. 
It  is  significant  that  the  instrument  which  the  Socialists  would 
use  for  this  revolutionary  change  is  the  judicial  recall.  The  modem 
advocacy  of  the  judicial-recall  measures  sprang  from  socialism.  The 
present  Socialist-Labor  Party  was  the  first  pohtical  party  in  America 
to  demand  the  recall.  The  judicial-recall  measures  are  essentially 
mere  instruments  of  socialism.  As  stated  by  the  leading  organ  of 
the  Socialists,  the  Appeal  to  [T]  Reason,  speaking  of  the  judicial 
recall: 

It  Is  the  means  whereby  the  people  will  be  enabled  to  inaugurate  socialism, 
and  after  that  is  done  they  may  secure  democracy  in  Industry. 

So  the  Socialists  inveigh  against  the  Constitution  and  against  the 
judiciary.  It  is  the  platform  of  the  national  Socialist  Party  which, 
after  the  recall  plank,  urges  the  abolition  of  the  power  of  the  courts 
to  declare  statutes  unconstitutional  and  claims  that  this  power  has 
been  usurped  by  the  courts.  The  same  platform  further  declares 
that  these  measures — that  is,  the  recall  measures  and  the  abolition  of 
the  fimctions  of  the  courts- 
are  but  a  preparation  of  the  workers  to  seize  the  whole  powers  of  govern- 
ment in  order  that  they  may  thereby  lay  hold  of  the  whole  system  of  socialized 
Industry  and  thus  come  to  their  rightful'  inheritance. 

Keep  these  facts  in  mind  when  you  are  told  by  others,  who  know 
or  ought  to  know  better,  that  thepowers  exercisea  by  our  courts  have 
been  "arrogated"  to  or  "usurped"  by  the  courts  themselves;  and 
when  you  are  urged  to  wrest  irom  the  courts  their  chief  functions 
and  to  turn  over  to  the  people  the  direct  control  of  judges  or  the 
direct  adjudication  of  constitutional  questions. 

THE  SOCIALIST  VIEW  OP  THE  FEDEBAIi  CONSTITUTION, 

The  Socialist  view  of  our  Federal  Constitution  may  be  assumed 
to  be  authentically  presented  by  a  recognized  Socialist  who  con- 
tributes to  a  certam  American  monthly  magazine,  which,  before  its 
period  of  decadence,  had  some  elements  of  respectability.  Some  of 
you  may  remember,  even  in  these  days  of  its  obscurity,  a  monthly 
periodical  known  as  Pearson's  Magazine.  Within  the  past  three 
years  this  magazine  has  been  exploiting  in  its  columns  such  unwar- 
ranted and  dastardly  attacks  upon  our  Federal  Constitution  that  it 
has  thereby  sufficiently  demonstrated  its  right  to  the  boast  flaunted 
upon  its  cover  page  that  it  prints  stuff  "  that  others  dare  not  print." 
Even  in  this  day  of  sensation  mongers  it  is  probably  true  that  no 
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other  publication* would  have  had  the  effrontery  to  violate  truth,  to 
shock  all  sense  of  decency,  to  the  extent  that  this  magazine  has  done. 
It  ridicules  the  term  ^^  patriot  fathers ''  as  applied  to  the  f ramers  of 
our  Constitution.  It  brands  them  as  "  grafters "  who  initiated  and 
carried  through  a  change  in  our  system  of  government  and  framed 
and  established  a  constitution,  upon  a  plan  whidi  ^'  was  nevc^r  meant 
to  bring  about  rule  by  the  people,"  but  which  was  adroitly  i>ut  to- 
gether and  the  adopticm  of  whidi  was  surreptitiously  and  deceitfully 
procured  all  for  the  sole  purpose  ^^  to  enhance  the  value  of  their  own 
property  holdings  and  to  tighten  and  increase  the  burden  of  the 
shackles  which  theretofore  existed  upon  the  liberty  of  the  common 
people."  The  Constitution  of  the  United  States,  it  says,  was  made 
for  the  people  ^^in  the  same  sense  that  sheep  shears  are  made  for 
sheep.  The  gentlemen  who  made  the  Constitution  had  sheep  to 
shear.''  This  is  the  view  presented  b}r  a  1918  American  journal, 
and  in  support  of  its  propositions  it  indulges  in  a  mess  of  mis- 
information and  of  garbled  and  distorted  citations  from  authoritiea 
To  such  an  extent  has  this  periodical  joined  the  forces  of  the  So- 
cialist propaganda  that  the  reprints  of  its  articles,  reviling  the  Fed- 
eral Constitution  and  its  makers  and  expounders,  have  become  re- 
ligious tracts  and  textbooks  of  enormous  circulation  in  Socialist 
circles.  The  unfortunate  feature  of  this  Socialist  propaganda  is,  that 
these  vitriolic  pamphlets,  copyrighted,  sold,  and  distributed  by  the 
publishers  of  Pearson's  Mag^azine,  have  had,  and  are  still  having,  a 
poisonous  effect  upon  the  minds  of  many  editors,  magazine  writers, 
newspaper  men,  and  citizens  generally,  who  are  misl^  by  these  in- 
struments of  error. 

THE  CLIMAX  OF  SOCIALIST  DEFAMATION. 

Not  content  with  reviling  the  Constitution  and  its  makers,  the 
Socialist  goes  to  the  extreme  of  defaming  the  signers  of  the  Declara- 
tion of  Independence  and  the  instrument  itself  which  declared  the 
separation  of  this  Nation  from  the  tyranny  of  monarchy.  In  a 
"  patriotic  edition  "  of  the  Socialist  organ.  Age  of  Reason,  published 
at  Dallas  Tex. — its  last  July  number — ^it  is  declared  that  tne  patriots 
of  the  Revolution,  when  they  returned  home  from  their  battles — 

found  that  the  thieves  of  America  had  written  this  document  to  fool  the 
worlters  with.  •  •  ♦  They  were  then  compelled  to  go  to  this  robber-creditor 
class  (who  had  written  the  beautiful  document  above  referred  to)  for  sup- 
pUes  to  make  a  crop.  These  liberty-loving  thieves  were  also  the  lawmaker^^ 
the  makers  of  the  laws  they  had  passed  to  Imprison  men  for  debt.  *  *  • 
Could  the  demons  of  hell  hatch  a  more  damnable  plot  agalnt  the  working 
class?  •  *  *  Just  a  few  men  have  the  right  to  make  the  laws,  hence  they 
make  the  laws  so  that  Just  a  few  men  can  own  the  property.  ♦  ♦  ♦  They 
framed  this  document  so  that  it  would  arouse  the  Ire  of  the  working  class  and 
cause  them  to  rise  ap  and  drive  the  British  out  of  this  country,  and  give  to 
this  bunch  of  American  capltaUsts  the  right  to  make  the  laws  so  that  they 
could  take  the  place  of  the  English  capitaUsts  and  rob  the  working  class. 

And  more  of  the  same  twaddle,  ad  nauseam. 

ALLIES  OF  SOCIALISM. 

It  would  be  useless  to  detail  these  shocking  affronts  to  the  sense 
of  decency  of  enlightened  citizens,  except  to  brmg  home  to  our  minds 
the  malignant  forces  of  disruption  with  which  many  persons,  who 
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would  repudiate  socialism  as  such,  have,  in  fact,  become  allies.  For 
the  Socialist  is  to  be  commended  in  his  attacks  upon  the  Constitution 
as  compared  with  the  less  frank,  the  subtle  and  insidious  attacks  in- 
dulged in  by  those  who  either  know,  or  ought  to  know,  better. 

J&istotle  defined  a  demagague  as  one  who  catered  to  the  prejudices 
of  the  people  by  attacking  existing  institutions,  and  particularly  the 
judges  and  other  magistrates,  and  urging  more  power  for  the  people, 
to  be  expressed  by  popular  majorities,  although  leading  to  a  noncon- 
etitutional  democracy  of  a  sort  which  is  analogous  to  a  tyranny. 

Aristotle's  definition  applies  to-day  to  many  conspicuous  advocates 
of  the  judicial  recall,  some  of  whom  I  shall  mention. 

Ex-f^resident  Roosevelt  has  demonstrated  that  he  is  aflSicted  with 
what  physicians  or  alienists  would  term  an  incurable  idiosyncrasy  for 
all  legal  and  constitutional  questions.  He  has  just  been  telling  the 
citizens  of  the  South  American  Republics,  whose  Governments  are 
modeled  upon  our  own,  that  our  constitutional  system  of  government 
is  wrong  and  that  the  prime  function  of  our  courts  is  performed 
only  through  usurpation  of  judicial  power.  In  his  speech  the  other 
day  at  Buenos  Aires  he  aligned  himself  with  the  Socialists  who  advo- 
cate the  destroying  of  constitutional  safeguards  and  then  the  wrest- 
ing from  owners  of  holdings  of  private  property. 

Koosevelt  allied  himself  with  the  Socialists,  advancing  the  doctrine 
which  is  a  creed  of  socialism,  when  he  said,  at  Buenos  Aires,  that 
the  power  at  present  exercised  by  our  courts  to  preserve  and  enforce 
constitutional  safeguards  is  a  power  "  arrogated  "  to  and  "  usurped  " 
by  the  courts  themselves.  He  further  allied  himself  with  the  social- 
ist method  of  muckraking  our  Constitution  and  our  judicial  sys- 
tem when  he  stated,  at  the  same  time,  that  for  more  than  30  years 
the  courts  of  this  country  have  exercised  their  powers  with  "  inex- 
cusable and  reckless  wantonness  on  behalf  of  privilege,"  and  against 
the  interests  of  the  people.  This  statement  is  no  mere  lapse  from 
overenthusiasm,  for  he  assures  i^s  that  he  makes  it  "gravely  and 
deliberately."  We  have  in  him,  then,  an  ex-President  preaching 
socialism.  For  this  attack  upon  our  judiciary  is  precisely  the  same 
as  that  which  has  been  continuously  for  years  (and  also,  in  the  words 
of  Roosevelt,  "gravely  and  deliberately")  made  by  the  Socialists 
as  the  basis  for  their  doctrine  that  the  Constitution  with  all  its  safe- 
^ards  should  be  wiped  out.  Moreover,  the  instruments  of  destruc- 
tion which  they  advocate  as  the  most  efficient  to  accomplish  this  end 
are  precisely  the  same  judicial-recall  measures  that  are  urged  by 
Roosevelt. 

Roosevelt  refers  to  the  decision  recall  as  a  newly  discovered  remedy — 
as  "  My  remedy  " — although  it  was  thoroughly  discussed  and  unani- 
mously repudiated  in  the  Australian  constitutional  convention  10 
years  before,  evidently,  he  ever  heard  of  it.  It  was  rejected  as  mani- 
festly inconsistent  with  and  repugnant  to  a  constitutienal  form  of 
government ;  and  this,  too,  at  the  same  time  that  the  enlightened  and 
progressive  people  of  that  entire  continent  adopted  a  constitution 
modeled  in  all  its  essential  features  upon  that  of  this  country. 


Another  unscrupulous  and  despicable  contributor  presented  some 
time  ago  in  another  magazine  (Everybody's — it  should  be  nobody's) 
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a  venomous  attack  upon  the  judiciary,  in  which  he  traduced  indi- 
vidual judges,  maligned  the  courts,  and  calumniated  the  entire  judi- 
cial department  by  false  statements,  by  subtle  innuendos,  which 
undoubtedly  brought  conviction  to  the  general  mass  of  imthinking 
readers,  but  which  to  discriminating  persons  brought  only  the  reac- 
tion of  an  intense  shock  to  their  sense  of  decencv.  The  Tennessee 
bar  may  be  proud  of  the  manner  in  which  one  ox  its  members  paid 
his  respects  to  this  "  Connolly  person  "  journalist;  and  if  any  of  you 
should  wish  to  read  in  print  the  sentiments  of  protest  which  you  felt 
at  the  time,  I  would  refer  you  to  Mr.  Caruthers  Ewing's  speech  two 
years  ago  before  the  Georgia  State  Bar  Association. 

THE  JUDICIAL  PERVERT. 

Such  are  the  various  and  eccentric  moods  of  the  human  mind  that 
it  is  not  astonishing  that,  now  and  then,  even  a  member  of  the  Ameri- 
can bench  should  be  found  so  to  partake  of  the  characteristics  of 
the  pervert  as  to  allow  himself  to  become  allied  with  those  whose 
creed  is  based  upon  a  derision  and  revilement  of  our  Constitution,  .of 
our  constitutional  democracy  and  of  the  administration  of  our  Gov- 
ernment. No  Socialist  has  gone  to  a  further  extreme  of  malignant 
vituperation  in  discussing  our  Federal  Constitution  and  its  makers 
and  expounders  than  has  a  certain  chief  justice  of  the  supreme  court 
of  one  of  the  oldest  States  of  the  Union.  Let  me  say  here,  for  the 
North  Carolina  bar  and  for  the  citizens  of  that  State,  that  when 
recently  I  denounced  the  views  of  this  judge  and  their  utterance  from 
such  a  source  (which  it  was  my  pleasure  and  privilege  to  do  in  the 
presence  of  this  chief  justice  and  before  the  bar  of  his  State)  the  fact 
was  demonstrated  to  me  that  his  assaults  upon  our  Constitution  and 
upon  the  judiciary  of  the  Nation  and  his  advocacy  of  judicial  re- 
call, have  been  and  are  offensive  to  the  press,  to  the  bench,  to  the 
bar,  and  to  citizens  of  that  great  State.  I  doubt  that  1  per  cent 
of  the  bench  and  bar  or  of  the  citizens  of  North  Carolina  have  any 
sympathy  with  the  apostate  attitude  assumed  by  this  chief  justice 
upon  these  questions. 

Chief  Justice  Walter  Clark  of  the  Supreme  Court  of  North  Caro- 
lina, in  his  address  at  Cooper  Union,  New  York,  last  January,  chooses 
to  view  the  issues  of  reiorm,  social,  economic,  and  constitutional, 
which  have  been  and  still  are  pressing,  as  merely  issues  between  an 
unrighteous  controlling  class,  upon  the  one  side,  and  an  oppressed 
class  upon  the  other.  The  past  and  present  issues  of  judicial  reform, 
of  the  framing,  construction,  and  enforcement  of  our  Constitution 
itself,  all  these  issues  have  beien  and  still  are  simply  the  struggle  be- 
tween the  "  exploiters,"  upon  the  one  hand,  and  of  the  "  exploited,'' 
upon  the  other  hand. 

The  Constitutional  Convention  at  Philadelphia  in  1787  assembled, 
he  says,  only  "  for  the  nominal  purpose  "  of  creating  better  business 
and  commercial  relations  between  the  States  and  to  supply  the  need 
of  a  stronger  Union.  In  default  of  the  trust  imposed  upon  them, 
and  using  the  pressing  necessities  only  as  a  pretext  for  their  selfish 
ends,  the  framers  of  our  Constitution  shaped  that  instrument  "  with 
sublime  audacity,"  as  he  says,  with  the  very  intention  and  with  the 
very  result  that  the  "reactionary"  "exploiters"  of  an  oppressed 
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people  then  took  and  have  since  maintained  control  of  our  Gk>veni- 
ment.  As  ^'  the  allied  vested  interests ''  then  intentionally  made  the 
Federal  Constitution  an  instrument  of  oppression  and  injustice,  j90 
they  next,  by  various  means,  persuaded  the  different  States  to  its 
adoption.  The  same  "  vested  interests  "  afterwards  procured,  to  be 
stolen  or  "  usurped  "  from  the  people,  the  power,  never  intended  for 
the  courts,  of  the  judiciary  to  deelare  invalid  and  unenforceable  stat- 
utes repugnant  to  the  express  prohibitions  of  the  Constitution.  This 
was  a  further  grasp  of  power  by  the  designing  "  exploiters  "  in  con- 
trol. More  than  that,  the  courts  of  the  land,  he  asserts,  have  become, 
by  usurpation,  the  arbitrary,  capricious,  ana  oppressive  rulers  of  the 
people.  The  fourteenth  amendment  "means  anything  and  every- 
thing that  the  judges  see  fit."  The  decisions  of  the  Federal  Supreme 
Court  have  been  subtle  perversions  of  the  law  and  the  reasonings  of 
those  decisions  are  mere  instances  of  "  Sfirdonic  irony  "  and  of  "  add- 
ing insult  to  injury." 

This  chief  justice  reechoes  the  Socialist  cry  when  he  says,  referring 
to  the  discontent  prevailing  among  certain  classes  of  citizens: 

The  progressive  and  humanitarian  measures  necessary  to  the  betterm^it  of 
their  condition  are  almost  invariably  negatived  by  the  courts,  whose  sympathies 
are  with  the  propertied  class  and  vested  rights. 

To  overturn  this  "government  by  judges '^ — a  government  which 

15  "  very  largely  a  plutocracy  " — he  would  deprive  the  judiciary  of  its 
power  of  final  determination  of  constitutional  questions  and  would 
leave  the  adjudication  of  such  (]uestioiis  to  a  referendum  ballot 
through  the  recall  of  judicial  decisions  or  would  deprive  the  courts 
cntirdy  of  their  power  of  declaring  any  statute  unconstitutionsJ. 
He  would,  therefore,  replace  our  system  of  judicial  functions  with 
that  which  is  in  vogue  in  England;  although,  as  is  well  known,  Eng- 
lish statesmen  have  deplored  the  deficiencies  of  their  system  and 
praised  the  American  judicial  function  as  a  scientific  model  for  adl 
the  world. 

Our  confidence  in  the  correctness  of  the  observations  of  this  jurist 
is  not  increased  by  the  fact  that  he  tells  the  people  of  New  York  that 
it  was  judicial  usurpation  when  the  United  States  Supreme  Court 
overruled  "  your  State  statute  "  in  the  Lochner  case,  and  that  in  the 
same  decision  Justice  Holmes  makes  a  certain  statement  in  regard  to 
the  police  power,  for  the  statement  quoted  from  Justice  Holmes  was 
not  made  in  the  Ix>chner  case,  but  appears,  in  connection  with  an  en- 
tirelv  different  state  of  facts,  in  the  later  case  of  the  Noble  State 
Bank  v.  Haskell. 

Before  you,  before  any  citizen  of  well-balanced  intellect,  not  tainted 
with  the  enticing  but  fallacious  dogmas  of  socialism,  who  has  studied 
the  subject  impartially,  it  is  unnecessary  to  offer  an  answer  to  the 
jibes  and  epithets  with  which  Chief  Justice  Clark  characterizes  our 
Constitution,  its  makers,  and  its  expounders.  A  lawyer  of  the  Ameri- 
can bar  naturally  resents  such  dension  of  our  institutions,  especially 
when  uttered  in  such  a  spirit  from  such  a  source. 

But  consider  the  effect  of  such  utterances,  especially  from  such 
origin,  upon  masses  of  the  people,  untaught  in  the  science  of  Govern- 
ment, many  of  whom  are  already  incited  to  restlessness  and  even  to 
open  defiance  of  authority.  Why  thus  wantonly  and  recklessly  fur- 
nish encouragement,  aid,  and  ammunition  to  the  forces  of  disruption? 
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Why  thus  excite  further  the  abeady  too  prevalent  spirit  of  antaga- 
nism  to  our  free  institutions?  Why  thus  feed  the  fires  of  unrest,  of 
discontent,  and  even  of  rebellion,  which  are  even  now  threatemng 
devastation? 

The  primarjT  purpose  of  public  discourse  touching  the  relations 
between  the  (jovemment  and  the  individual  should  be  to  inculcate 
n^ethods  of  calm,  deliberate,  impartial  study  and  consideration  on 
the  part  of  the  citizen,  and  to  help  to  bring  to  him  an  enlightened 
appreciation  of  the  necessity  and  wisdom  of  established  rales  of 
conduct  in  governmental  law,  as  well  as  in  respect  of  social  rela- 
tions; to  teach  the  citizen  that  his  selfish  whim,  caprice,  prejudice, 
or  interest  must  yield,  to  some  extent  at  least,  to  the  general  interests 
of  the  community ;  that  the  general  public  interests  can  not  be  safe- 
guarded without  lawful  submission  to  the  authoritative  enforcement 
of  the  protective  provi^ons  of  the  fundamental  law,  which  are  such 
rules  of  conduct  established  for  the  good  of  the  Nation;  and  that 
that  Government  is  ultimately  the  most  wise  and  beneficent,  as  well 
as  the  most  stable,  which  is  founded  upon  enforceable  rules  of  con- 
duct protective  of  the  individual  and  of  the  minority,  as  well  as  of 
the  majority.    The  object  should  be  to  promote  better  citizenship. 

If  the  holding  up,  before  the  people  of  our  Nation,  of  our  Consti- 
tution and  our  American  form  of  ^vernment  to  the  derision  and 
contempt  of  its  citizens  is  promotive  of  better  citizenship,  then 
^better  citizenship"  means  tne  citizenship  of  socialism:  it  means 
the  rule  of  the  dynamiter.  Justice  Clark's  address  would  make  an 
orthodox  chapter  in  the  creed  of  the  socialists,  or  a  consistent 
editorial  in  their  organ,  The  Appeal  to  Reason,  or  in  the  anarchist 
organ,  Mother  Earth.  You  will  note  that  Chief  Justice  Clark  shows 
more  familiar'ty  and  more  sympathy  with  the  propaganda  of 
socialism  than  he  does  with  the  Federal  Constitution  or  with  the 
decisions  of  the  Federal  Supreme  Court. 

And  yet  this  muckraker  of  our  Constitution  and  courte  has  had 
the  audacity  recently  to  aspire  to  appointment  as  Justice  of  the 
United  States  Supreme  Court!  If  thus  holding  in  contempt  the 
.institutions  of  this  countij,  he  were  a  foreigner  and  as  such  should 
come  before  one  of  you,  sitting  as  a  judge  to  pass  upon  his  applica- 
tion for  naturalization,  what,  do  you  think,  knowing  his  views,  would 
be  your  judgment  as  to  his  qualifications  to  take  the  oath  of  alle- 
giance and  citizenship? 

THE  JX7DICIAL  BECALL  NOT  BBMEDIAL,  BUT  SUBVERSIVB. 

The  recall  of  judges  has  the  effect  to  subject  judges  to  the  cof^stant 
menace  of  the  arbitrary  will  of  the  voters  of  the  judicial  district  in 
which  they  preside.  It  leaves  to  a  mass  meeting  or  voters,  controlled 
by  a  majority  of  those  who  happen  to  be  present,  the  arbitrary  power 
to  unseat  a  judge.  The  exercise  of  the  recall  in  Or^on  has  shown 
that,  despite  the  pretention  to  the  allowance  of  a  deiense  and  hear- 
ing, the  decision  of  the  voters  is  controlled  by  hue  and  cry  and  that 
the  system  is  merely  a  return  to  the  ostracism  of  ancient  democratic 
tyrannies.  Its  effect  is  only  to  lessen,  to  the  point  of  destraction, 
whatever  of  independence  is  left  to  the  judge  by  the  judicial  elective 
sfystem.   It  invites,  even  compels,  a  judge  to  keep  his  ear  to  the  ground 
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The  limitations  of  the  Constitution  were  expressly  made  the  su- 
preme law  of  the  land,  bindine;  upon  all  courts,  Federal  and  State, 
and  with  the  duty,  under  oath,  of  every  judge  of  every  court  to 
observe  them  as  the  paramount  law  of  the  land.  Chief  Justice  Mar- 
shall demonstrated  tnat,  not  only  by  express  provision  but  also  by 
necessity,  it  was  the  duty  of  the  courts  to  declare  unenforceable  a 
statute  which  contravened  the  Constitution.    He  said : 

The  powers  of  tlie  legislature  are  defined  and  limited,  and  that  those  limits 
may  not  be  mistalcen  or  forgotten  the  Constitution  is  written.  To  what  pur- 
pose are  powers  limited,  and  to  what  purpose  is  that  limitation  committed  to 
writing,  if  these  limits  may  at  any  time  be  passed  by  those  intended  to  be 
restrained?    •    •    •    A  legislative  act  contrary  to  the  (Constitution  is  not  law. 

It  is  ur^ed  by  the  Socialists  and  by  their  coadjutors,  the  advocates 
of  the  judicial  recall,  that  this  decision  by  Chief  Justice  Marshall  was 
a  usurpation  by  or  arrogation  to  the  courts  of  a  power  not  expressed 
and  never  intended  to  bb  enforced  as  a  constitutional  judicial  func- 
tion. No  better  answer  to  this  claim  c^n  be  made  than  the  convinc- 
ing ar^ments  of  Marshall  in  the  case  of  Marbury  v.  Madison.  But 
that  this  was  the  interpretation  of  the  Constitution  upon  the  faith  of 
which,  more  than  any  other  single  feature,  the  origmal  States  were 
persuaded  to  accept  it,  is  shown  by  the  various  arguments  of  Ells- 
worth, Hamilton,  and  others  prior  to  its  adoption.  Hamilton  urged 
in  the  Federalist: 

There  is  no  liberty  where  the  power  of  judging  be  not  separate  from  the  legis- 
lative and  executive  power.  •  •  •  The  complete  independence  of  the  courts 
of  Justice  is  peculiarly  essential  in  a  limited  constitution.  •  •  •.  Limita- 
tions of  this  Irind  can  be  preserved  in  practice  no  other  way  than  through  the 
medium  of  courts  of  justice,  whose  duty  it  must  be  to  declare  all  acts  contrary 
to  the  commands  of  the  Constitution  void. 

Upon  the  same  ground  Ellsworth,  on  January  7,  1788,  urged  the 
ratincation  of  the  Constitution  upon  the  Connecticut  convention, 
when  he  said: 

If  the  general  legislature  should  at  any  time  overlap  their  limits,  the  judicial 
department  is  a  constitutional  check.  If  the  United  States  go  beyond  their 
powers,  if  they  malce  a  law  which  the  CJonstitution  does  not  authorize,  it  is  void ; 
and  the  judicial  power,  the  national  judges,  who  to  secure  their  impartiality  are 
to  be  made  independent,  will  declare  it  to  be  void.  On  the  other  hand,  if  the 
States  go  beyond  their  limits,  or  if  they  make  a  law  which  Is  a  usurpation  upon 
the  Federal  Government,  the  law  is  void;  and  upright  independent  judges  wiU 
declare  It  so. 

This  doctrine  of  the  judicial  function  had  been  prevalent  in  the 
States  of  the  Federation  prior  to  the  adoption  of  the  Federal  Consti- 
tution, and  had  been  recognized  in  the  State  of  North  Carolina, 
where,  in  the  case  of  Bayard  v.  Singleton  (Martin's  Eepts.,  p.  42), 
it  was  advanced  by  Mr.  Iredell,  who  was  subsequently  an  Associate 
Justice  of  the  Federal  Supreme  Court.  Indeed,  14  years  before  the 
decision  of  Chief  Justice  Marshall  in  the  case  of  Marbury  v.  Madi- 
son, and  immediately  upon  the  adoption  of  the  Federal  Constitu- 
tion, the  Federal  judiciary  act  was  passed /by  the  First  Congress 
under  the  Constitution,  expressly  providing,  as  it  has  ever  since  pro- 
vided, for  the  review  in  the  Supreme  Court  of  the  United  States  of 
the  judgments  of  inferior  Federal  courts,  as  well  as  for  the  review 
of  cases  where  the  validity  of  State  statutes  or  any  exercise  of  State 
authoritv  should  be  drawn  in  question,  on  the  ground  of  repugnance 
to  the  Constitution,  treaties,  or  laws  of  the  United  States,  and  the 
decision  should  be  in  favor  of  their  validity. 
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Now,  how  can  any  man,  who  is  informed  of  the  facts  and  who  at 
the  same  time  is  sane  and  conscientious,  for  a  moment  say  that  the 
judicial  function  of  declaring  statutes  unenforceable  which  are 
repugnant  to  constitutional  prohibitions  was  usurped  or  "  created  " 
through  the  decision  of  Chief  Justice  Marshall  m  1803,  and  that 
theretofore  it  never  existed  in  fact  and  was  never  before  recognized 
and  was  never  before  intended  to  be  recognized  in  our  American 
jurisprudence?  Why,  not  only  had  it  been  so  understood  by  the 
States  in  their  adoption  of  the  Constitution,  but  almost  the  first  act 
of  the  American  Confess  under  that  Constitution,  and  14  years 
before  Chief  Justice  Marshall's  decision,  was  to  write  that  particular 
judicial  function  into  the  statutes  of  the  United  States,  and  in  the 
very  form  and  wording  in  which  it  has  ever  since  been  expressed. 

This  act  was  drawn  by  Oliver  Ellsworth,  the  third  Chief  Justice 
of  the  United  States,  and  himself  a  member  of  the  Federal  Conven- 
tion. Thus  the  First  Congress  confirmed  that  theory  of  the  Constitu- 
tion, on  the  faith  of  which  its  adoption  by  the  States  was  procured, 
and  which  was  further  confirmed  and  demonstrated  by  Chief  Justice 
Marshall,  in  the  first  case  in  which  it  was  passed  upon  by  the  Fed- 
eral Supreme  Court — ^that  the  question  of  the  repugnance  of  a  statute 
to  constitutional  prohibition  is  a  judicial  question,  the  determination 
of  which  belong,  under  the  Constitution,  to  the  courts;  and  that 
the  final  determination  of  the  repugnance  of  a  statute.  Federal  or 
State,  to  the  Federal  Constitution  belongs  to  the  United  States  Su- 
preme Court. 

This  charge  of  "  usurpation  "  is  a  mere  pretext  for  striking  at  the 
very  keystone  of  our  system  of  government. 

OUR  CONSTITUTION  A  BClBNTiriC  MODEL. 

It  is  not  my  purpose  here  to  attempt  a  defense  of  our  constitutional 
system  of  government.  In  contrast,  however,  with  the  methods  of 
attack  which  I  have  outlined,  let  me  here  briefly  note  that  the  Ameri- 
can Constitution,  with  its  established  functions  of  the  judicial  de- 
partment, is  in  fact,  and  has  become  recognized  as  such  throughout 
the  world,  the  foremost  scientific  model  of  fundamental  law. 

The  history  of  the  advance  of  civilization  has  been  the  history  of 
the  emergence  of  the  judicial  conscience  from  the  malignant  influence 
of  oppressive  interference.  As  shown  by  Mr.  Edward  J.  White,  in 
his  book  to  which  I  have  referred,  the  Babvlonians,  more  than  2,000 
years  before  the  Christian  era,  had  the  recall  of  judges  and  the  recall 
of  decisions  by  the  exercise  oi  the  tyranny  of  monarchy.  Under  the 
pure  democracy  of  ancient  Greece,  through  the  system  of  ostracism, 
was  exercised  the  judicial  recall  in  both  ite  forms.  So,  under  the  un- 
limited democracy  of  the  Roman  Republic,  the  referendum  ballot  was 
used  to  inflict  banishment  or  death  upon  the  judges  or  to  overrule 
their  decisions. 

The  transition  from  comparative  barbarism  in  governmental  affairs, 
from  the  tyrannies  of  monarchy  and  of  democracy  which  brought 
disgrace  and  disaster  to  the  Oovemments  of  old,  to  an  enlightened 
recog^nition  by  all  classes  of  the  necessity  of  a  reestablishment  of  the 
judicial  function,  began  when  the  English  people  wrested  our  Bill 
of  Rights  from  King  John  at  Runnymede.  But  that  was  only  the 
first  step ;  for  it  took  centuries  to  bring  home  to  the  advancing  £!ng- 
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lish  civilization  the  fact  that  bills  of  rights,  no  matter  how  assertive 
of  the  inalienable  rights  of  the  individual  against  the  injustice  and 
oppressions  of  the  tyranny  of  arbitrary  control,  were  futile  to  effect 
protection  without  the  independence  of  that  department  by  the 
proper  exercise  of  whose  functions  they  might  be  enforced.  Such 
power  of  enforcement  was  lacking  until  the  beginning  of  the  eigh- 
teenth century;  because,  prior  to  that  time,  the  English  sovereign 
reserved  and  exercised  the  power  of  arbitrary  recall  oi  any  judge,  and 
judicial  judgments  were  subject  to  the  election  of  the  sovereign.  The 
statute  of  William  III,  however,  enacted  nearly  a  century  before  the 
adoption  of  our  Federal  Constitution,  established  in  English  juris- 
prudence the  principle  that  the  members  of  the  judiciary,  during  the 
term  of  office  for  which  they  were  selected,  should  be  independent 
judges  of  the  law  and  not  the  servile  tools  of  either  a  monarchial  or 
popular  sovereignty;  that  their  judgments  when  rendered  should  be 
enforced  as  the  law,  at  least  as  the  law  of  the  case ;  and  that  their  recall 
or  that  of  their  judgments  should  not  be  accomplished  by  hue  and 
cry  spread  among  the  people  to  influence  the  results  of  a  referendum 
election,  the  possibility  of  which,  if  recognized  by  law,  always  stands 
as  a  menace  to  the  justness  and  independence  of  the  judge  and  of  his 
judgments. 

It  took  centuries  even  to  begin  this  revolt  from  barbarism.  It 
took  still  further  centuries  to  establish  the  principle  of  an  independ- 
ent judiciary  as  a  requisite  to  the  most  enlightened  system  of  juris- 
prudence ever  known  in  the  history  and  science  of  government.  In 
the  two  centuries  following,  it  was  by  the  enforcement  of  this  prin- 
ciple that  meaning  and  efficiency  were  given  to  the  fundamental  doc- 
trine of  individual  liberty  embodied  in  the  same  Bill  of  Rights  which 
is  written  into  our  own  Federal  Constitution,  and  made,  by  the  same 
instrument,  the  supreme  law  of  the  land  controlling  upon  all  judges, 
State  and  Federal ;  and  which  has  become  also  a  part  of  every  State 
constitution  since  formulated. 

It  was  imder  this  establishment  of  effective  protection,  not  merely 
theoretical  protection,  of  the  individual  and  or  the  minority  against 
the  arbitrary  caprice  and  oppression  of  local  or  temporary  majorities, 
that  has  made  stability,  efficiency,  security  of  life,  liberty,  and  prop- 
erty of  persons  and  of  minorities,  prosperity  and  enlightenment  of  its 
citizens,  the  characteristic  features  oi  the  Government  of  this,  the 
greatest  Republic  in  the  world's  history.  It  is  these  scientific,  prac- 
tical, and  effective  features  of  our  system  of  government  which  have 
made  it  the  model  for  all  modern  governmental  reorganizations  and 
have  made  our  Constitution  and  the  government  administered  imder 
it  the  objects  of  admiration  and  even  marvel  of  the  masters  of  the 
science  of  government.  Gladstone  characterized  our  Constitution  as 
expounded  by  Marshall,  "  the  most  wonderful  work  ever  struck  off  at 
a  given  time  by  the  brain  and  purpose  of  man."  Bryce,  the  greatest 
modern  student  and  authority  upon  constitutional  government,  terms 
ours,  as  "the  first  true  Federal  State  founded  on  a  complete  and 
scientific  basis." 

Lord  Brougham,  referring  to  our  Constitution,  said : 

The  power  of  the  judiciary  to  prevent  either  the  State  legislature  or  CJongress 
from  overstepping  the  limits  of  the  Constitution  is  the  very  greatest  refinement 
in  social  quality  to  which  any  set  of  circumstances  has  ever  given  rise,  or  to 
which  any  age  has  ever  given  birth. 
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The  English  historian,  John  Morley,  referring  to  the  opinion  of 
the  world^  students  of  government  and  their  attitude  toward. our 
Constitution,  said : 

Brerybody  praises  the  American  Ck>n8titutlon  these  day& 

Lord  Salisbury  said,  in  1882: 

I  confess  I  do  not  often  envy  the  United  States,  bat  there  is  one  feature  In 
their  institutions  which  appears  to  me  the  subject  of  the  greatest  envy — their 
magnificent  institution  of  a  Supreme  Ck>urt  In  the  United  States,  if  Parlia- 
ment passes  any  measure  inconsistent  with  the  Constitution  of  the  country, 
there  exists  a  court  which  wiU  negative  it  at  once,  and  that  gives  a  stability 
to  the  institutions  of  the  country  which,  under  the  system  of  vague  and  mys- 
terious promises  here,  we  look  for  In  vain. 

If  Lord  Salisbury  says  this  of  the  English  system,  what  reply 
would  he  make  to  one  who  holds  up  to  you  as  models  above  our 
own  the  judicial  systems  not  only  of  England  but  of  France  and 
Germany?  The  French  and  German  are  systems  still  more  "of 
vague  and  mjrsterious  promises,"  for  the  very  reason  that  they  are 
based  to  a  still  greater  extent  upon  a  disregard  for  precedents.  A 
government  of  law  can  not  exist  where  the  only  basis  for  arriving 
at  the  conclusions  of  fact  and  of  law  in  a  litigated  case  or  in  a  crimi- 
nal prosecution  is  the  mere  passing  impulse  of  the  triers  with  refer- 
ence to  what  they  may  deem  to  be  the  merits.  One  might  as  well 
commend  to  us  the  sj^stem  of  Mexico.  There  is  a  Government,  the 
administration  of  which  is  not  hampered  by  any  regard  for  prece- 
dents, nor  by  any  regard  for  a  constitution,  much  less  by  any  regard 
for  constitutional  limitations.  There  is  a  Government  admmistered 
without  the  intervention  of  any  judicial  functions,  usurped  or  other- 
wise. In  Mexico  they  are  not  bothered  with  precedents,  nor  even 
with  any  system  of  promises  of  protection  to  lite,  liberty,  and  prop- 
erty, either  expresslv  written  or  vague  and  mysterious.  The  condi- 
tion of  Mexico  is  the  lo^cal  result  of  the  elimination  of  constitu- 
tional protection  and  of  the  debasement  of  the  judicial  function.  To 
such  a  goal  would  the  revilers  of  our  American  Constitution  and 
judiciary  turn  the  people  of  this  Nation.  Justice,  equality,  and  con- 
sistency in  the  administration  of  law,  protection  for  the  established 
rights  of  life,  liberty,  and  property  require  that  all  magistrates 
should  act  with  a  proper  regard  tor  precedents. 

Shall  we  replace  our  present  constitutional  democracy  with  a 
democracy  which  has  no  enforceable  bill  of  rights;  which  has  no 
stable,  sure,  consistent,  or  equally  administered  constitutional  pro- 
tection for  the  individual  as  to  his  life,  liberty,  or  property?  Snail 
we  destroy  that  stabilitv  of  our  institutions  which,  as  Ix)rd  Salisbury 
said,  is  protected  by  tne  exercise  of  judicial  functions  as  they  are 
established  under  our  Constitution?  Shall  we,  by  making  the  will 
of  the  legislature  enforceable  upon  the  demand  of  a  popular  ma- 
jority, destroy  constitutional  protection,  and  make  our  system  of 
Government  also  a  mere  "  system  of  vague  and  mysterious  promises ''  ? 

All  this  we  do  as  soon  as  we  consent  to  subject  judges  or  judicial 
judgments  to  a  referendum  election. 
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ARGENTINE  CONSTITUTIONAL  IDEAS. 


Address  by  the  Honorable  R6mulo  S.  Na6n,  Ambassador  from  Argentina  to 
the  United  States,  October  22.  1914. 

Gentlemen  :  It  behooves  me  first  of  all  to  say  to  you  that  I  shall 
always  cherish  as  one  of  the  most  expressive  manifestations  of  the 
regard  in  which  the  moral  activities  of  my  country  are  held  by  tiie 
American  people,  my  having  had  the  privilege  oi  addressing  your 
association,  which  maintains  and  stands  with  so  much  dignity  for 
the  essential  principles  which  have  plac^  the  United  States  in  the 
front  rank  of  the  most  efficient  political  organizations  of  the  world. 

I  know  of  no  occasion  where  it  would  be  more  timely  for  me  to 
speak  on  my  country  than  on  this  so  kindly  tendered  to  me  by  your 
eminent  president,  and  there  is  no  subject  I  consider  more  appro- 
priate for  reaffirming  our  characteristic  as  a  people  of  ideals  than 
that  which  I  have  chosen  for  my  address  to  you  to-day :  ^'Argentine 
constitutional  ideas.'' 

It  is  not  my  aim  to  treat  this  subject  from  the  standpoint  of  a 
doctrinarian  in  constitutional  law,  but  rather  to  present  to  you  as 
clearly  and  comprehensively  as  time  and  circumstances  will  permit, 
the  sentiments,  the  principles,  and  the  ideas  which  underlie  tne  for- 
mation and  development  of  the  political  entity  called  the  ^^ Argentine 
Republic." 

These  sentiments,  these  principles,  and  these  ideas  have  continued 
to  be  maintained  and  have  inspir^  and  assured  our  progress  through 
all  the  vicissitudes  of  our  organic  life.  They  were  the  permanent 
aspiration  of  the  Argentine  people  until  they  became  crystallized 
into  the  precepts  of  our  wise  constitution,  into  the  system  of  legis- 
lation which  rules  the  regular  life  of  the  Republic,  into  the  charac- 
teristics of  our  social  life  and  of  our  civic  activity,  and,  finally,  into 
the  action  of  profound  humanitarianism  which  has  always  distin- 
guished our  international  political  conduct. 

The  Argentine  citizen  lives  his  life  under  the  domination  of  u 
sentiment  of  national  pride  and  self  esteem  which  he  can  not  over- 
come and  which  some  might  consider  and  have  already  considered 
as  a  manifestation  of  hjrpertrophy  of  personality.  I  beg  of  you  to 
excuse  this  weakness  if  you  note  it  in  me  when  I  saj  that  I  entertain 
the  hope  that  when  I  conclude  my  brief  exposition  you  will  fiiiid 
justification  for  the  aspiration  wmch  every  Argentine  citizen  en- 
tertains when  he  believes  as  a  national  conviction  that  it  is  our  mani- 
fest destiny  to  make  of  the  country  by  the  endeavor  of  her  sons  and 
the  moral  cooperation  of  mankind,  a  democracy  of  the  highest  social 
and  political  distinction. 

The  Argentine  constitution  was  the  product  of  hardships  extend- 
ing over  a  long  period,  and  it  has  therefore  consecrated  all  the  social 
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ideals  which  a^tated  the  Argentine  spirit  from  the  moment  the 
idea  of  our  political  emancipation  was  bom.  We  can  not  begin  the 
development  of  the  subject  without  first  taking  up  the  preamble  of 
that  constitution.  It  dominates  and  embraces,  giving  utterance 
thereto  with  eloquent  simplicity,  all  those  hardships  which  have  not 
yet  disappeared  m  spite  of  our  achievements  and  which  maintain  'n 
the  national  spirit  the  eager  desire  to  realize  the  aspirations  which 
have  not  yet  been  fulfilled,  or  to  improve  to  the  utmost  what  are 
already  a  part  of  our  national  qualities. 

This  preamble  represents  the  most  authentic  expression  of  our 
aspirations  to  form  an  organic  social  entity,  and  makes  of  our  con- 
stitution rather  than  a  body  of  more  or  less  strict  rules  of  conduct, 
a  body  of  principles,  an  enunciation  of  political  ideals.  Its  elasticity, 
and,  therefore,  its  capacity  of  evolution  is  so  great  as  to  enable  U 
to  satisfy  all  the  social  tendencies  which  appear  to  have  been  im- 
posed by  mankind  upon  the  political  organization  of  modem  natio.is. 
All  the  exigencies  of  good*  government,  all  the  necessities  of  a  wise 
and  fruitful  social  administration  are  to  be  found  there  directing  the 
organic  national  life  with  the  irresistible  force  always  encountered  in 
prmciples  for  peoples  who  live  of,  by  and  for  them.  All  the  imposi- 
tions of  the  social  moment  and  all  the  demands  of  the  spirit  of  the 
times  find  there  also  a  possibility  of  adaptation  to  those  principles 
applied  to  the  development  of  the  activities  of  a  people  with  sufficient 
moral  and  intellectual  capacity  to  understand  them,  to  interpret 
them  and  to  practice  them. 

We  have  already  lived  for  70  years  under  the  guidance  of  our  con- 
stitution and  have  formed  in  its  observance  our  political  habits  and 
have  inspired  in  the  spirit  of  its  provisions  the  achievement  of  our 
civic  ideals. 

But  the  long  and  arduous  road  traveled  has  served  solely  to 
strengthen  it  and  cause  it  to  continue  to  be  as  at  the  beginning,  with 
ihe  same  intensity,  the  highest  and  most  perfect  source  of  our 
patriotism,  as  well  as  the  instrument  for  the  adequate  working  out  of 
all  problems  affecting  our  political  life. 

It  might  also  be  said  that  for  an  Argentine  does  not  exist  the  moral 
possibility  of  applying  his  activity  as  a  citizen  in  the  life  of  the 
Nation,  without  bearing  in  mind  the  idea  of  the  constitution  and  of 
its  principles,  which  impose  themselves  on  his  understanding  and  on 
his  will  as  the  beginning  and  as  the  end  of  his  action.  By  this  I 
mean  to  saj  that  as  a  matter  of  fact  the  first  sentiment  of  an  Argen- 
tine, the  highest  expression  of  his  patriotism,  is  respect  for  the  con- 
stitution, a  respect  which  is  almost  fanatical  and  which  forms  in  his 
mind  the  notion  of  a  wrong  when  its  principles  are  violated. 

This  notion,  when  extended  to  all  citizens,  produces  as  a  result  a 
national  civic  morality  in  the  masses  which  prompts  them  to  make 
any  personal  sacrifice  for  the  moral  prestige  of  the  country.  This 
sentiment  is  so  predominant  that  even  in  the  course  of  our  interna- 
tional life  has  it  spontaneously  appeared.  It  also  produces  a  constant 
demand  of  the  people  upon  the  Government,  and  becomes  a  per- 
manent control  of  public  opinion  upon  all  public  officials  as  well  as 
upon  the  action  and  conduct  of  their  statesmen.  Hence  it  has  be- 
come a  characteristic,  even  more,  a  need,  of  the  Argentine  "  public 
man  "  to  soimd  the  very  depths  of  the  national  conscience  in  order  to 
adjust  to  its  dictates  his  directing  conduct  in  public  life. 
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It  is  for  this  reason  that  the  Argentine  "  public  man  "  is,  wherever 
he  may  be  exercising  his  activities  and  in  spite  of  the  physical  dis- 
tance which  separates  him  from  his  comitry,  an  instnmient  of  his 
people  for  the  realization  of  the  organic  aspirations  which  dominate 
them  and  is  an  interpreter  of  their  capacities  and  collective  desires. 
His  individual  personality  does  not  exist.  His  personal  aspirations 
are  submerged  m  his  devotion  to  his  country.  His  obsession  is  to 
reflect  the  national  personality  which  he  feels  in  himself  as  a  citizen 
and  as  a  public  official.  Hence  also  this  other  sentiment  which  dom- 
inates the  ^'public  man"  as  a  necessity  of  his  life,  namely,  forget- 
fullness  of  self,  which  our  OTeat  "  public  men  "  have  practiced  to  the 
utmost,  seeking  to  make  themselves  worthy  of  harboring  the  only 
absorbing  passion  of  which  their  moral  conscience  is  capable,  the 
pride  of  recognizing  in  themselves  a  genuine  Argentine  incarnation. 

Both  sentiments,  that  of  collective  Argentinism,  which  character- 
izes our  masses,  and  that  which  distinguishes  and  determines  the 
life  and  action  of  our  "  public  man,"  has  been  embraced  in  the  con- 
stitution, and  especiallv  in  its  preamble,  in  the  recognition  of  the  fact 
of  a  "  national  entity,"  and  "Argentine  people,"  and  the  necessity  of 
the  "  public  man  "  to  interpret  that  people,  and  to  fulfill  its  precepts 
in  creating  for  that  purpose  the  idea  of  political  representation. 
The  preamble  of  our  constitution  begins  with  the  following  words, 
which  are  full  of  meaning  to  one  acquainted  with  the  historical  de 
velopment  of  our  Republic :  "  We,  the  representatives  of  the  people 
of  the  Argentine  nation,"  that  is  to  say,  "  we  "  who  are  vested  with 
authority  emanating  from  the  only  sovereign  entity  constituted  by 
"  the  people  "  of  the  "  nation."  Observe,  gentlemen,  the  preexisting 
notion  of  a  "nation";  the  notion  and  the  sentiment  of  an  "Argen- 
tine people";  the  notion  and  the  sentiment  of  a  collective  entity 
with  an  organic  life  which  manifests  itself  through  that  other  personal 
entity  "  we,"  that  is  to  say,  the  "  public  man,"  an  institution  created 
in  our  democracy  as  a  consequence  and  as  an  organ  of  the  repre- 
sentative system,  and  whose  dignity  and  importance,  and  whose 
authority  are  based  on  that  other  entity,  the  sovereign  entity 
"people" — the  "public  man,"  who  devotes  himself  without  reser- 
vation to  the  service  and  the  glory  of  the  "  people." 

The  touchstone  which  we  have  had  in  order  to  bring  to  ourselves 
the  realization  of  the  virtues  of  our  constitution  has  always  been  that 
drafted  by  the  great  framers  of  your  Constitution  of  1787,  and 
whenever  we  wish  to  show  clearly  in  the  analysis  of  ours  this  idea  of 
preexisting  "national  personality,"  we  place  beside  those  opening 
words  of  our  preamble  the  words  of  the  preamble  of  the  American 
Constitution :  "  We,  the  people  of  the  United  States."  Note  the  dif- 
ference. In  both  is  present  the  collective  idea,  the  existence  of  a 
people ;  but  in  one  of  them  the  "  public  man  " — ^^  We,  the  represent- 
atives " — acts,  discharging  the  representation  of  the  "  people,"  who 
have  previously  at  a  constituent  convention  designated  them  to  or- 
ganize the  forms  of  the  government  which  was  to  rule  thereafter 
the  organic  life  of  a  "  nation  "  which  had  been  in  existence  ever  since 
independence  had  been  attained. 

In  the  other,  the  people  of  the  States  are  those  who  act,  they  them- 
selves framing  the  Constitution,  inasmuch  as  its  force  is  subject  to 
their  approval,  and  the  "people"  not  of  an  existing  "nation"  but 
of  sovereign  States  which  sought  to  establish  a  closer  union.    The 
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former  organize  a  "  nation  "  which  had  already  existed  through  the 
organ  of  their  "public  men,"  vested  origmally  with  the  "national 
sentiment"  which  inspires  them,  in  their  patriotic  labor,  with  the 
recollection  of  glories  and  hardsnips  experienced  during  the  period 
of  40  years  of  "  national "  sacrifices.  The  latter,  the  plenipotentiaries 
of  autonomous  entities,  seek  a  constitution  not  inspired  by  a  "na- 
tional "  sentiment,  which  did  not  exist,  but  to  form  a  "  union  "  later 
to  be  converted,  notwithstanding  any  local  sentiment,  into  a  "na- 
tional" entity  by  the  strengthening  of  the  "more  perfect  union'* 
which  the  sanction  of  the  constitution  assured. 

Both  constitutions  conformed  to  the  political  necessities  of  each 
people,  and  the  words  of  the  two  preamoles  reflect  the  diversity  of 
those  necessities:  "We,  the  representatives  of  the  people  of  the  Ar- 
gentine nation,"  and  "We,  the  people  of  the  United  States";  and 
both  at  the  same  time  that  they  express  two  different  political  senti- 
ments also  express  two  constitutional  ideas  which  are  likewise  dif- 
ferent. 

The  Argentine  constitution  expresses  in  the  words  quoted  the 
sentiment  of  the  "  nationality  "  which  has  always  maintamed  in  all 
mindf.,  even  during  periods  of  internal  dissension,  the  constitutional 
idea  <if  national  unity.  On  the  other  hand,  the  American  Constitu- 
tion expresses  in  the  words  quoted,  not  the  sentiment  of  a  "national- 
ity," but  the  sentiment  of  the  locality,  the  sentiment  of  the  local 
StatC)  which  was  at  the  same  time  the  constitutional  idea  on  which 
its  federalism  was  based.  And  so,  two  Federal  republics  like  that  of 
the  United  States  and  that  of  Argentina  show  their  different  origin, 
one  evolving  by  the  union  of  its  different  entities  toward  "  national 
consolidation  "  and  the  other  evolving  toward  the  organization  of  tlie 
local  governments,  in  order  to  satisfy  the  regional  exigencies  of  the 
constitutional  idea  of  "national  unity." 

I  deeply  regret  that  the  nature  of  this  address  will  not  permit  of 
my  analyzing  before  you  all  the  curious  and  interesting  political 
consequences  which  that  difference  of  antecedents  in  our  two  republics 
has  produced. 

In  addition  to  these  two  original  sentiments  of  a  sovereign  "  peo- 
ple" with  a  "national"  conscience  and  the  existence  of  a  body  of 
representatives,  the  "public  man"  or  the  "representative  man," 
created  for  and  destin^  to  the  service  of  the  interests  of  that  people 
and  to  the  achievement  of  their  "  national "  aspirations,  the  political 
sociologist  will  find  another  essential  sentiment  which  has  alwaj^s 
constituted  one  of  the  most  fundamental  and  characteristic  princi- 
ples of  our  national  organization.  I  refer  to  a  profound  humanitari- 
anism  which  has  always  been  reflected  and  has  become  a  constitu- 
tional idea  and  an  Argentine  principle  of  legislation.  It  has  also 
prompted,  aside  from  the  manifestations  of  internal  organic  life,  the 
broad  and  generous  Argentine  international  policy  closely  observed 
even  at  times  and  imder  circumstances  which  tended  little  to  the 
preservation  of  a  disinterested  and  altruistic  policy. 

This  sentiment  is  expressed  in  the  same  preamble  when  in  setting 
forth  the  purposes  of  the  representatives  of  the  people  in  enacting 
the  constitution  it  says : 

To  constitute  the  national  union,  guarantee  Justice,  assure  internal  peace, 
provide  for  the  common  defense,  promote  the  general  welfare,  and  assure  the 
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benefits  of  liberty  for  oara^ves,  for  our  posterity,  and  for  all  men  of  the 
world  who  wish  to  live  on  Argentine  soil 

This  was  without  doubt  a  clear  expression  of  the  social  tendencies 
of  our  revolution  of  independence  which  established  from  the  first 
inoment,  together  with  the  abolition  of  slavery,  the  principle  of  po- 
litical equality  of  all  men  bom  in  our  territory,  that  of  equality  of 
civil  rights  for  all  inhabitants,  whether  natives  or  foreigners.  Tnere 
is  no  constitution  which  establishes  as  a  fundamental  principle  that 
humanitarian  tendency  for  the  entire  system  of  legislation  more 
broadly  than  the  Argentine  constitution. 

The  exercise  of  the  activity  of  a  man  and  his  liberty  when  the 
achievement  of  his  own  welfare  and  aspirations  is  involv^  is  limited 
only  bjr  the  exercise  of  the  activites  and  the  liberty  of  others  without 
an^  distinction  other  than  that  emanating  from  the  difference  in 
their  personal  capacities.  This  humanitarian  sentiment  has  alwavs  . 
prevailed  in  our  tendencies,  in  our  customs,  and  in  our  laws.  At 
the  same  time  that  it  recognizes  and  practices  that  all  men  are 
created  equal,  it  makes  of  the  consideration  and  respect  arising  from 
this  equaUty  a  sentiment  of  hiiman  fraternity,  which  in  turn  gives 
rise  to  that  real  social  and  political  democracy  that  makes  all  also 
equal  in  benefiting  by  opportunities  in  proportion  to  the  capacities 
and  virtues  of  each,  and  likewise  the  country  as  a  whole  as  the  result 
of  the  free  and  fertile  activities  of  those  mdividual  capacities  and 
of  those  virtues. 

Such  is  the  nature  and  character  of  the  Argentine  democracy,  of 
that  Argentine  democracy  which  is  not  only  a  principle  of  our  in- 
ternal political  organization,  but  also  an  inborn  sentiment  in  our 
life  as  an  international  entity,  a  sentiment  which  instills  in  us  a 
feeling  of  absolute  equality  in  our  relations  with  all  the  nations  of 
the  world,  and,  consequenuj,  the  consciousness  of  our  duties  in  the 
work  of  civilization  and  universal  progress. 

Hence  it  is  that  in  the  same  manner  that  the  principle  of  democ- 
racy is  the  foundation  of  our  political  organization,  the  sentiment  of 
international  democracy  is  the  foundation  of  our  international  policy. 
This  principle  is  so  closely  associated  with  our  personal  activity  as 
citizens  and  our  international  activities  as  a  sovereign  people  that 
even  a  casual  observer  could  easily  note  it  even  in  the  most  mconse- 
quential  manifestations  of  our  individual  or  collective  life.  The 
sentiment  of  political  equality  and  of  social  equality  of  an  Argentine 
citizen  in  his  relations  with  others  is  like  the  sentiment  of  inter- 
national equality  of  the  Argentine  Republic,  a  sentiment  which  does 
not  admit  either  of  neglect  or  indifference,  not  to  speak  of  ignorance 
thereof.  It  is  a  sentiment  under  permanent  tension,  an  aggressive 
sentiment  whose  powerful  dynamic  force  characterizes  and  defines  the 
entire  movement  and  development  of  our  system  of  legislation  and 
all  the  pride  of  our  national  character  which  is  as  intense  as  our 
respect  for  the  rights  of  other  peopl^  and  the  generosity  and  altru- 
ism characteristic  of  our  foreign  policy.  This  sentiment  is  respon- 
sible, furthermore,  for  the  spirit  of  optimism  which  characterizes 
our  people,  instilling  in  them  the  firm  conviction  that  there  is  noth- 
ing which  can  not  1^  overcome  by  our  efforts;  that  there  is  no  ideal 
which  can  not  be  attained  by  our  will. 

The  principle  of  our  activity  as  citizens  was  expressed  long  before 
the  enactment  of  our  Constitution  by  our  greatest  political  sociologist. 

Digitized  by  VjOOQIC 


8  ABOBNTIKE  CONBTITUTIONAL  IDBA8. 

the  author  of  the  "  Socialistic  Dogma  of  the  Revolution  of  May,^  in 
these  words,  which  before  their  enunciation  were  an  instinct  of  the 
civic  action  of  every  Argentinian  and  afterwards  a  gospel,  the  feeling 
for  and  observance  of  wnich  constantly  grew : 

Men  have  no  real  value  In  politics  except  as  artisans  for  the  prodnCtion  or 
realization  of  social  ideaa  We  do  not  conceive  any  progress  for  the  country  ex- 
cept under  the  condition  that  the  initiative  in  thought  and  social  action  he  taken 
by  the  best  and  most  capable ;  and  by  the  best  and  most  capable  we  understand 
those  who  represent  the  purest  virtues  and  the  highest  inteUigenca 

But  this  formula  was  at  the  same  time  the  expression  of  that  civic 
instinct  expressed  in  the  action  of  citizens  who  had  been  directing  the 
political  life  of  the  country  ever  since  the  revolution  of  independence, 
an  action  which  became  synthesized  in  the  last  words  of  Moreno, 
that  great  civil  genius,  the  inspiration  and  soul  of  our  revolution  of 
emancipation,  when  he  cried  with  his  last  breath :  ^^  Lons  live  my 
country  even  though  I  perish,"  or  in  the  words  of  San  Martin,  its 
great  military  genius,  uttered  when  he  withdrew  from  public  life 
after  having  consummated  the  liberty  of  three  republics,  worthy  of 
the  virtues  of  a  great  people :  "  The  presence  of  a  fortunate  soldier 
is  always  a  danger  for  the  institutions  of  a  country  in  course  of 
formation."  Besides,  the  sentiments  which  these  words  express  are 
not  an  exception  in  the  public  life  of  our  great  men,  but  the  rule, 
and  you  know  that  public  men  are  always  the  exponents  of  and  reflect 
the  moral  forces  of  a  people. 

Together  with  those  instincts  of  moral  eminence  which  characterize 
the  permanent  ideal  of  an  Argentine  as  a  citizen,  there  springs  tiie 
profoimd  knowledge  of  our  national  greatness  which  has  also  been 
an  inborn  patrimony  of  our  thought  and  was  expressed  with  the 
same  candid  conviction  when  we  came  to  independent  life,  or  when  we 
were  succeeding  in  the  struggle  for  national  organization,  or  at  the 
present  moment  when  we  feel  a  personality  already  vested  with  attri- 
butes of  all  kinds  to  act  in  the  front  rank  with  the  most  advanced  in 
the  struggle  of  civilization.  That  also  was  the  sentiment  which  in- 
spired our  great  bard  to  exclaim,  when  the  vision  of  Argentine  inde- 
pendence was  germinating  in  the  spirit  of  our  people,  that  verse  of 
mtense  patriotic  aspiration :  "  Silence,  the  great  capital  of  the  south, 
is  appearing,"  and  the  words,  later  made  a  part  of  the  Argentine 
national  anthem,  which  are  repeated  and  felt  every  instant  with  deep 
emotion  in  our  great  epopees  as  an  axiomatic  truth  by  all  of  my  com- 
patriots: "  To  the  great  Argentine  people,  hail !  " 

In  brief,  I  might  affirm  that  the  essential  idea,  the  basic  idea,  of  our 
political  life,  the  principal  Argentine  constitutional  idea  is  "democ- 
racy." Democracy  founded  on  an  unshaken  conviction  of  equality 
and  civic  fraternity  and  of  equality  and  international  fraternity, 
and  developed  upon  a  representative  system  of  government  which  at 
the  same  time  that  it  recognizes  the  superior  existence  of  a  "  people  " 
with  aspirations  and  a  "  national "  consciousness  forms  also  a  basic 
clement,  the  Argentine  ''public  man,"  representing  all  the  mcral 
ideas  of  that  "  people,"  developing  his  directive  action  as  an  inter- 
preter of  the  popular  conscience  and  exigencies,  the  visionary  of  a 
glory  which  only  the  patriot  and  the  democrat  can  feel,  the  glory  of 
achieving  a  name,  no  matter  how  modest,  in  the  history  of  the  prog- 
ress of  his  country. 
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This  essential  idea  rests  likewise  on  the  basis  of  a  preexisting  col- 
lective instinct,  the  instinct  of  nationality,  but  stimulated  by  the 
necessity  of  individual  realization  which  animates  our  constitutive 
elements  determining  the  conscience  of  the  citizen,  and  by  the  neces- 
sity of  partial  collective'  realization,  which  led  to  defining,  more  and 
more,  after  our  independence,  the  life  of  the  local  entity  of  our 
Argentine  Provinces. 

The  sentiment  of  local  autonomy  which  underlay  the  internal  strug- 
gle for  its  recognition,  and  which  after  becoming  defined  and  strength- 
ened during  40  years  of  efforts  and  untold  hardships,  was  recognized 
by  the  framers  of  our  fundamental  charter,  was,  as  a  matter  of  fact, 
the  origin  of  this  other  constitutional  idea — Argentine  federalism — 
which  was  affirmed  as  the  principle  on  which  our  politico-adminis- 
trative organization  was  to  be  based.  This  other  Argentine  consti- 
tutional idea  was  adopted  not  as  the  result  of  a  capricious  and  theo- 
retical speculation,  but  as  the  result  of  a  popular  sentiment  which 
had  overcome  all  previous  efforts  at  organization  that  had  failed 
to  recognize  it. 

There  can  be  no  democracy  where  ignorance  reigns,  ignorance  not 
being  compatible  with  the  morality  and  with  the  ideal  which  are  es- 
sential elements  of  democracy.  Nor  can  there  be  a  democracy,  or  at 
least  it  can  not  produce  the  organic  political  activity  indispensable 
in  the  stimulation  of  national  life,  when  civic  indifference  prevails, 
diverting  the  citizen  from  his  interest  in  public  affairs  or  kee^jing 
him  from  the  polls,  where  the  powers  of  the  Government  are  organized 
and  the  scope  of  its  action  fixed  as  called  for  by  the  national  interests 
Hence,  two  more  constitutional  ideas:  Compulsory  primary  educa- 
tion and  the  compulsory  vote.  They  have  not  been  in  fact  literally 
Erescribed  by  the  fundamental  charter,  but  they  have  been  imposed 
y  it  in  principle,  and  fully  regulated  and  defined  by  special  legisla- 
tion. 

Compulsory  primary  education  seeks  to  equalize  as  far  as  possible 
the  mental  capacity  of  our  citizens  in  order  to  place  them  in  such 
position  that  the  civic  life  of  the  country  may  not  be  turned  over  to 
the  blind  passion  of  more  or  less  self-interested  bosses,  but  may 
develop  rather  as  a  consequence  of  a  direct  consideration  of  the 
problems  concerning  the  lite  of  the  nation  by  the  average  mental 
capacity  of  the  masses. 

By  the  adoption  of  the  compulsory  vote  it  has  been  sought  to 
remove  the  dangers  of  civic  atony.  Among  us  compulsory  common 
education  has  always  prepared  our  citizens  for  the  struggle  of  life, 
giving  them  the  means  of  obtaining  a  more  or  less  broad  imder- 
standmg  of  the  general  notions  essential  in  modem  society  to  effi- 
•  cient  action.  The  compulsory  vote  is  impressing  upon  them  the  need 
of  familiarizing  themselves  with  the  principles  which  personify 
national  "  public  men  "  with  the  exigencies  of  the  policy  and  admin- 
istration or  the  country.  In  this  way  they  are  able  to  influence  the 
action  of  those  "  public  men,"  compelling  them  either  to  define  their 
principles  by  discussion  in  the  electoral  campaigns  or  to  apply  them 
m  official  positions,  and  enabling  them  to  control  the  action  and 
correct  the  errors  of  the  Government  by  an  intelligent  and  patriotic 
opposition. 
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These  principles  are  supplemented:  Compulsory  education  by  the 
removal  of  every  relij^ous  mfluence  from  the  public  primary  school, 
thus  leaving  the  work  of  forming  and  developing  a  religious  senti- 
ment to  the  family  and  home;  the  compulsorjr  vote,  by  providing  for 
a  secret  ballot  in  order  to  avoid  the  corruption  which  might  result 
from  the  weakness  of  character  in  the  voter^ 

Our  constitution  has  recognized  to  such  a  degree  the  impossibility 
of  attaining  our  democracy  except  upon  the  basis  of  the  mental 
preparation  of  the  citizen  that  it  has  provided  in  one  of  its  pro- 
visions relating  to  the  political  existence  of  the  '^ Federal  States" 
the  requirement  that  their  local  constitutions  assure  administration 
of  justice,  municipal  government,  and  primair  instruction  therein 
as  a  condition  precedent  to  guaranteeing  them  tne  enjojrment  and  the 
exercise  of  their  institutions. 

All  these  antecedents  are  the  result  of  a  sentiment  of  fruitful 
liberalism,  which  has  always  controlled  the  development  of  our 
organic  life.  It  has  injected  into  every  constituent  or  legislative 
act  a  principle  of  activity  and  progress  so  intense  in  its  nature  that 
more  than  once  it  has  brought  us  to  the  point  of  considering  respect 
for  the  administrative  or  political  traditions  as  contrary  to  the  in- 
terests of  the  nation.  It  misht  almost  be  asserted  that  tne  only  tra- 
dition which  persists  in  the  Argentine  mind  as  a  force  of  permanent 
inspiration,  and  which  can  not  be  overcome,  is  the  tradition  of  the 

glories  and  ideals  of  the  revolution  and  of  the  principles  which  gave 
lem  birth. 

Perhaps  an  explanation  of  this  peculiar  circumstance  may  also  be 
found  in  the  fact  that  that  revolution  put  an  end  to  the  nonpolitical 
existence  of  the  people  and  to  a  public  administration  organized 
upon  the  principle  oi  the  absolute  power  of  kings.  The  revolution 
created  a  new  state  of  affairs  whicn  did  not  find  in  that  previous 
situation  a  single  base  for  expansion.  Tradition,  therefore,  instead 
of  constituting  for  us  the  starting  point  for  subsequent  progress, 
signified  rather  a  negation  of  the  principles  of  the  revolution  which 
was. based  on  liberty  and  equality  of  men  and  of  peoples;  that  is  to 
say,  upon  the  new  principle  of  the  revolutionary  democracy,  which, 
as  our  great  sociologist  says:  ^^ Leveling  all  conditions,  it  tells-  us 
tiiat  there  are  no  di&rences  other  than  those  established  by  the  law 
for  the  government  of  society;  that  the  magistrate,  outside  of  the 
place  where  he  discharges  his  functions,  is  merged  with  other  citi- 
zens; that  the  priest,  the  soldier,  the  lawyer,  the  merchant,  the 
artisan,  the  rich,  and  the  poor  are  all  alike;  that  the  lowest  of  the 
masses  is  a  man  eoual  in  rights  to  others  and  carries  impressed  on 
his  forehead  the  dignity  of  his  origin;  that  only  probity,  work, 
talent,  and  genius  produce  superiority;  that  one  engaged  in  the 
smallest  industry,  if  ne  have  capacity  and  virtues,  is  no  less  than  the 
priest,  the  lawyer,  or  any  other  who  devotes  his  faculties  to  some 
other  occupation;  and,  in  brief,  that  in  a  democratic  society  the  only 
ones  worthy,  wise,  and  virtuous  and  entitled  to  consideration  are 
those  who  contribute  with  their  natural  efforts  to  the  welfare  and 
prosperity  of  the  country.'' 

We  had  been  living  for  three  centuries  under  the  dead  weight  of 
an  almost  religious  respect  for  tradition  and  of  the  infallible  au- 
thority which  the  old  political  doctrines  imposed,  while  the  moment 
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called  for  the  application  of  the  forces  which  have  gone  to  make  up 
the  strength  of  democrat  as  a  political  principle.  Thoy  called  for 
a  continuous  action  of  reform,  for  the  exercise  of  all  the  mental  and 
physical  activities  of  man,  because,  as  a  matter  of  fact,  movement  in 
every  aspect  of  social  life  is  the  essence  and  the  reason  of  democracy. 
Hence,  therefore,  this  sentiment  of  profound  liberalism  which  has 
always  characterized  our  organic  life,  a  sentiment  which  sponta- 
neouslv  exerts  its  influence  t&oughout  our  social  activity.  It  finds 
its  reflection  not  only  in  our  internal  legislation  wherein  are  estab- 
lished all  the  broadc^  doctrines  which  human  thought  has  evolved 
in  the  matter  of  individual  rights,  but  also  in  its  strengthening  of 
the  principle  of  liberty  and  equality. 

A  consequence  of  this  essential  principle  is  foimd  in  the  fact  that 
Argentine  life  develops  and  has  always  developed  looking  about  and 
to  the  future  rather  than  back  to  the  past,  and  in  the  midst  of  the 
strugde  which  leads  to  triumph  rather  than  to  the^  consideration  of 
what  nas  already  been  attainea.  If  we  stop  to  consider  what  a  bear- 
ing that  sentiment  had  on  our  legislation,  we  shall  often  find  mani- 
festations thereof  in  the  adoption  of  principles  which,  even  though 
related  to  individual  rights,  nave  some  social  effect  in  view,  as  for 
example  the  principle  ox  the  division  of  estates  and  of  the  so-called 
legitime  or  legal  portion  as  opposed  to  that  of  liberty  of  disposing 
by  testament  or  of  entailing  property.  The  principle  of  the  legal 
portion  in  estates  has  for  us  a  double  effect,  both  of  which  strengthen 
our  democratic  organization.  The  first  is  that  of  establishing  that 
the  entity  man  can  only  produce  a  social  effect  by  the  application  of 
his  personal  will  only  so  long  as  that  will  is  active — ^that  is  to  say, 
while  still  living,  while  still  constituting  an  element  of  society.  The 
other  effect  is  that  of  not  permitting  that  riches  accumiilated  by  the 
capacity,  the  activity,  or  the  good  Tuck  of  a  man  be  diverted  from 
giving  the  greatest  benefit  possible  to  society.  With  this  system  of 
the  legal  portion  we  are  endeavoring  to  brmg  about  little  by  little 
the  distribution  of  the  great  industrial  fortimes.  The  number  of 
their  beneficiaries  is  increasing  as  time  progresses,  this  being  also 
the  case  with  the  great  commercial  or  landed  xortunes. 

The  individual  rights  corresponding  to  the  Argentine  liberalism 
constitute  in  reality  the  patrimony  of  every  citizen,  and  a  democratic 
organization  like  ours  could  not  but  adopt  them  in  the  broadest 
form  and  assure  their  exercise  with  the  integrity  necessary  to  pro- 
duce the  favorable  social  effects  which  spring  from  free  and  salu- 
tary individual  action.  It  is  for  this  reason  that  the  principle  which 
establishes  the  political  equality  of  all  citizens  and  tne  civil  equalty 
of  all  inhabitants,  as  well  as  the  guarantees  thereof,  has  f oimd  scru- 
pulous expression  in  our  fundamental  laws  and  regulations. 

This  constitutional  idea  has  been .  incorporated  as  a  principle  in 
the  Argentine  constitution.  It  prescribes  that  all  inhabitants  of  the 
nation  enjoy  the  following  rights  subject  to  the  laws  which  govern 
their  exercise,  namely,  to  work  and  engage  in  any  lawful  industry ; 
to  navigate  and  engage  in  commerce;  to  petition  the  authorities;  to 
enter,  sojourn  in,  pass  through,  and  leave  the  territory ;  to  publish  their 
ideas  through  the  press  without  previous  censorship ;  to  use  and  enjoy 
their  property:  to  associate  for  useful  ends;  freely  to  profess  their  re- 
ligion; to  teach  and  to  learn;  and  as  a  guarantee  of  the  exercise  of 
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these  rights  the  same  constitution  has  proscribed  all  prerogatives  based 
on  blood  or  birth,  as  well  as  the  existence  of  special  privileges  or 
titles  of  nobility,  and  has  proclaimed  equality  as  the  basis  of  taxa- 
tion and  public  charges;  it  nas  proclaimed  the  inviolability  of  prop- 
ertv ;  it  has  guaranteed  to  the  author  and  inventor  the  exclusive  own- 
ership of  his  work,  invention,  or  discovery  for  a  reasonable  time  com- 
mensurate with  the  /general  interests;  it  nas  proscribed  forever  from 
the  Argentine  penal  system  the  confiscation  of  property;  it  has 
established  that  no  armed  body  can  make  requisitions  nor  demand 
aid  of  any  kind;  it  has  established  that  no  inhabitant  of  the  nation 
can  be  pimished  without  previous  trial  in  pursuance  with  a  law  ante- 
dating the  act  for  which  he  is  tried,  nor  be  tried  by  special  commis- 
sions, nor  be  removed  from  the  jurisdiction  of  the  judges  designate 
to  try  him  by  a  law  antedating  the  act,  nor  be  compdled  to  testify 
against  himself,  nor  be  arrested  except  on  the  written  order  of  a 
competent  authority.  It  has  proclaimed  the  inviolability  of  the  de- 
fense in  court  of  persons  and  rights,  as  well  as  the  inviolability  of 
domicile  and  of  correspondence  and  private  papers;  it  has  abolished 
forever  the  penalty  of  death  for  political  causes;  and  as  to  its  penal 
institutions,  it  has  recorded  as  a  constitutional  principle  the  idea  that 
the  jails  of  the  nation  must  be  sanitary  and  clean  and  be  used  for 
the  custody  of  and  not  for  punishing  the  unfortunate  inmates  thereof, 
holding  the  judge  who  autnorizes  them  responsible  for  any  measures 
which,  under  the  pretext  of  caution,  tend  to  mortify  them  beyond  the 
requirements  of  such  custody.  And,  finally,  it  has  assured  the  abso- 
lute moral  independence  of  all  its  inhabitants,  guaranteeing  the 
principle  that  the  private  acts  of  men  which  in  no  wise  offend  order 
or  public  morals  or  prejudice  third  persons  are  reserved  solely  to 
God  and  exempt  from  the  authority  of  magistrates.  Moreover,  all 
those  rights,  statements,  and  guarantees  enumerated  by  the  constitu- 
tion can  not  be  understood  in  accordance  therewith  as  a  negation  of 
other  rights  and  guarantees  not  enumerated,  but  sprin^g  from  the 
principle  of  sovereignty  of  the  people  and  republican  form  of 
government. 

Besides  the  principle  of  equality  of  rights  and  as  a  correlative  thereof 
it  has  always  been  an  Argentine  constitutional  idea  that  every  citi- 
zen bears  the  responsibility  of  the  national  defense,  and,  thereforeu 
that  it  is  his  duty  to  take  up  arms  in  its  behalf.  This  constitutioniJ 
idea  has  been  guaranteed  by  the  enactment  of  laws  which  establish 
the  principle  of  compulsory  military  service  for  the  organization  of 
the  national  army  and  navy,  constituting  in  conjunction  with  the 
principles  of  compulsory  primary  education  and  compulsory  uni- 
versal suffrage  the  three  comer  stones  upon  which  the  entire  struc- 
ture of  Argentine  democracy  rests,  that  is  to  say,  the  mental  and 
moral  vigor,  together  with  the  civic  capacity  and  the  defensive 
strength  which  constitute  combined  the  guaranty  of  the  organization, 
the  practice  and  the  maintenance  of  democratic  institutions. 

I  have  already  said  that  another  of  the  great  Argentine  constitu- 
tional ideas,  constitutional  because  it  has  its  existence  in  the  ground- 
work of  our  national  system  as  well  as  in  the  mind  itself  of  the 
Argentine  people,  is  that  which  springs  from  the  humanitarianism 
peculiar  thereto.  It  strengthens  and  develops  to  the  utmost  the  senti- 
ment of  our  national  personality,  and  reco^izes  and  respects  as  well 
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the  principle  of  the  sovereign  equality  of  other  nations,  practicing, 
not  for  the  sake  of  convenience  which  never  determined  the  action 
of  privileged  organisms,  but  on  account  of  the  moral  necessity  which 
dominates  our  life,  the  principle  of  international  democracy  which 
has  at  every  moment  of  our  history  inspired  our  foreign  policy. 

The  principle  has  not  only  been  recognized  by  its  enunciation  in 
the  preamble  of  the  constitution,  when  it  assures  the  benefit  of 
liberty  to  all  men  of  the  world  who  desire  to  inhabit  Argentine  soil, 
as  well  as  to  ourselves  as  to  our  posterity.  It  has  also  mspired  the 
Argentine  policy  respecting  the  foreigner,  whether  manifested  either 
in  the  enactment  of  positive  law,  in  international  relations,  or  in  the 
negotiation  of  treaties  and  conventions.  The  constitution  and  the 
laws  have  declared  the  principle  that  foreigners  enjoj  in  the  terri- 
tory of  the  nation  all  the  civil  rights  of  a  citizen^  it  has  likewise 
recognized  the  principle  that  the  navigation  of  the  mland  waters  of 
the  nation  is  open  to  all  flags;  it  has  prescribed  the  obligation  of  the 
federal  government  to  cement  its  relations  of  peace  and  commerce 
with  foreign  powers  by  treaties  conforming  to  the  principles  of  our 
public  law;  and,  finaU^,  it  has  thrown  open  the  doors  of  all  our 
moral  and  material  activities  to  the  foreigner  without  further  re- 
strictions than  those  called  for  by  the  exigencies  of  our  social  preser- 
vation, in  establishing  as  an  obligation  of  the  Federal  Government 
the  promotion  of  European  immigration  and  in  forbidding  it  to 
adopt  any  measure  tendmg  to  restrict,  limit,  or  encumber  with  any 
tax  whatsoever  the  entrance  into  Argentine  territory  of  foreigners 
who  come  with  the  purpose  of  tilling  the  soil,  improving  industries, 
or  introducing  and  teacning  the  arts  and  sciences. 

It  is  unnecessary  to  tell  you  that  an  evidence  of  the  faithful  appli- 
cation of  these  principles  is  shown  by  the  hundreds  of  thousanos  of 
men  who  annually  come  from  all  civilized  nations  to  our  shores  to 
establish  their  homes  among  us  and  to  take  advantage  of  the  oppor- 
tunities offered  by  our  natural  wealth  and  our  laws  to  men  of  good 
wUl. 

This  humanitarianism,  which  has  always  been  an  essential  factor 
in  the  development  of  our  organic  life  and  has  always  determined 
our  legislation  and  our  policy,  has  not  found  expression  solely  in 
the  precepts  of  our  constitution  or  in  the  provisions  of  our  laws. 
It  also  characterizes  each  period  of  our  diplomatic  histoir  in  so 
eloquent  and  so  efficient  a  lorm  that  it  constitutes  one  of  the  most 
certain  elements  of  judgment  for  the  study  of  the  tendencies  and 
characteristics  of  the  Argentine  people.  This  history  shows  that  the 
Argentine  people  is  an  organically  pacifist  people,  a  people  which 
as  an  element  of  civilization  and  of  progress  nas  the  powerful  intui- 
tion that  only  with  the  prevalence  of  peace  and  gOK>d  will  among 
men,  and  peace  and  good  will  among  nations,  is  it  possible  for  their 
ideals  and  aims  to  be  maintained. 

Resort  to  arms  has  never  attracted  their  predilections,  and  if  they 
have  more  than  once  been  compelled  to  accept  it  as  an  inexorable 
and  inevitable  necessity,  they  have  not  done  so  either  to  seek  a  benefit 
or  to  procure  an  advantage,  because  they  have  never  conceived  any 
benefit  or  advantage  which  could  spring  from  the  misfortune  or  from 
the  prostration  which  war  entails.  It  is  only  the  unavoidable  exi- 
gencies of  the  national  dignity  or  the  integrity  of  our  institutions 
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which  could  compel  it  to  accept  the  calamities  and  consequences  of 
a  war.  But  war  itself  has  served  to  reaffirm  how  intense  and  deep 
is  our  humanitarianism. 

In  the  year  1864  the  allied  armies  of  Argentina,  Brazil,  and  Uru- 
guay entered  into  a  war  against  the  tyrant  Francisco  Solano  Lopez, 
who  then  was  governing  the  Republic  of  Paraguay,  whose  inhalbit- 
ants  almost  without  exception  had  been  conscripted.  After  six  years 
of  warfare — ^the  longest  and  most  sanguinary  ever  waged  on  the 
American  continent — Paraguay  was  reduced  to  the  last  extremitv  of 
exhaustion  and  weakness.  And,  gentlemen,  the  Argentine  Repuolic, 
which  was  then  in  a  position  to  impose  its  will  upon  the  defeated 
country  and  fix  the  boundary  line  between  the  two  countries,  refused 
to  take  advantage  of  her  incontrovertible  superiority,  and  even  of 
the  much- vaunted  "rights  of  the  victor,"  and  in  a  ^irit  of  lofty 
generosity  acclaimed  to  the  world  the  phrase  tibat  has  ever  since 
epitomized  her  policy:  "Victory  ^ves  no  rights." 

A  few  days  later  a  treaty  of  arbitration  was  si^ed  submitting  the 
determination  of  the  boundary  line  to  the  decision  of  an  impartial 
judge,  the  President  of  the  United  States  of  America.  This  declara- 
tion which  might  be  considered  from  a  point  of  view  with  preten- 
sions to  positivism  as  a  manifestation  of  sentimental  and  romantic 
weakness,  was  nevertheless,  and  embodies  up  to  the  present  time,  a 
thought  of  an  Argentine  policy.  It  seeks  to  remove  from  all  minds 
any  ground  for  misunderstancUng  or  ill  will,  anv  pretext  for  suspi- 
cion tending  to  disturb  the  essential  interest  or  our  people,  which 
consists  in  maintaining  friendly  relations  with  all  the  nations  of  the 
world  upon  an  immovable  base  of  moral  probity,  absolute  loyalty, 
and  social  cooperation  which  shall  permit  it  to  realize  the  essential 
purpose  which  inspires  its  activities  in  the  international  concert. 

"Victory  gives  no  rights"  is  the  highest  expression  of  our  aspira- 
tion to  make  of  the  Argentine  name  an  evocation  of  those  sentiments 
and  an  expression  of  all  the  moral  energies  capable  of  increasing  our 
prestige  before  the  world. 

Another  manifestation  of  our  humanitarianism  may  be  found  in 
the  propaganda  which  our  country  has  been  conducting  for  inter- 
national arbitration  as  a  means  of  settling  disputes  between  nations, 
adopting  a  formula  which  is  at  the  present  time  the  highest  perfec- 
tion of  that  system.  One  of  the  most  illustrious  stat^men  of  my 
country  thus  had  occasion,  in  1880,  as  minister  of  foreign  affairs,  to 
affirm  that  arbitration  had  always  been  a  noble  and  constant  aim 
of  our  people,  and  that  "the  Argentine  Grovemment  can  show  its 
adherence  tor  a  long  time  to  that  principle  which  wisely  considers 
both  the  interests  of  justice  and  the  altruistic  requirements  of  hu- 
manity." In  fact,  since  1856,  when  the  Argentine  Republic  concluded 
with  Chile  her  first  arbitration  treaty  for  the  settlement  of  boundary 
questions  pending  at  that  time  and  such  others  as  might  thereafter 
arise,  our  efforts  to  bind  ourselves  with  all  other  countries  of  the 
world  through  compulsory  arbitration,  have  not  ceased  for  a  single 
day. 

As  early  as  1867  our  great  President  Sarmiento,  the  biographer  of 
Lincoln  and  the  intimate  friend  of  Horace  Mann,  proposed  to  the 
Government  of  the  United  States  while  Argentine  minister  in  Wash- 
ington, a  general  arbitration  treaty  so  comprehensive  that  it  altered 
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the  jurisdiction  of  the  Federal  Supreme  Courts^  of  both  nations,  in 
order  to  advanoe  the  cause  of  international  justice.  Sarmiento  was 
at  that  time  an  enthusiastic  champion  of  the  peace  societies  which 
even  then  was  endeavoring  to  secure  the  establishment  of  permanent 
tribunals  for  the  settlement  of  international  disputes.  In  1874  the 
Argentine  Republic  solenmly  declared  before  the  whole  world  that 
"  she  was  determined,  with  treaties  or  without  treaties,  to  put  an  end  by 
arbitration  to  all  of  her  international  controversies.'  And  lata: 
until  the  year  1902,  the  Argentine  Republic  also  submitted  all  of  her 
other  boundarv  questions  to  arbitration,  celebrating  the  respective 
treaties  with  Paraguajr,  Brazil,  and  ChUe,  submittmg  always  with 
respect  to  adverse  decisions,  even  when  they  implied  lamentable  losses 
on  more  than  one  occasion  to  the  integrity  of  the  national  territory. 
It  was  this  manifest  respect  for  the  cause  of  arbitration  which  led  a 
distinguished  publicist  and  diplomat  to  acclaim  the  Argentine  Re- 
public as  ^^  the  champion  of  arbitration  on  the  continent.^ 

Gentlemen,  after  hearing  this,  you  will  not  be  surprised  if  I  affirm 
that  my  country  was  the  first  to  strive  for  the  success  of  a  formula 
establi^ing  compulsory  arbitration  without  limitations,  proclaiming 
and  defending  it  in  all  the  deliberations  of  international  congresses 
and  conferences  in  which  she  has  participated,  and  finally  including 
it  in  the  numerous  treaties  of  arbitration  which  she  has  entered  into 
between  1899  and  the  present  date.  In  all  of  them  the  following 
clauses  have  been  inserted: 

The  contracting  parties  agree  to  sabmit  to  arbitration  all  questions  of  any 
nature  that  may  arise  between  them,  provided  they  do  not  affect  the  provisions 
of  the  constitution  of  either  State,  and  can  not  be  settled  by  direct  negotiations. 

The  extent  of  this  formula  is  such  that  it  is  limited  only  by  the 
sacredness  of  the  constitution.  It  has  been  described  bv  an  eminent 
professor  in  "  La  Revue  de  Droit  International,"  as  "  tne  character- 
istic Argentine  formula."  It  received  the  applause  of  the  whole 
world  at  the  second  Hague  conference;  and  when,  during  the  ses- 
sions of  that  congress,  the  Argentine  and  Italian  delegates  signed 
the  general  arbitration  treaty  which  now  binds  the  two  nations,  its 
president,  Count  Nelidow,  and  the  eminent  Leon  Bourgeois  hailed 
it  as  the  most  advanced  type  of  arbitration  treaty  that  could  be 
recommended  as  an  example.  Baron  Marschall  von  Bieberstein,  the 
eminent  German  diplomat  and  ambassador  of  Germany  to  that  con- 
ference, also  acclaimed  it  as  the  model  international  arbitration 
treaty,  and  the  universal  applause  and  acceptance  ^ven  to  the  Argen- 
tine formula  on  that  occasion  was  later  regarded  oy  some  as  the  ex- 
tension toward  Europe  of  the  Argentine  policy  on  international  ar- 
bitration. 

And,  gentlemen,  I  cherish  the  belief — perhaps  in  my  pride  as  an 
Argentine — that  it  is  the  recognition  of  the  moral  conscience  of  my 
country,  rather  than  her  enormous  economic  vitality,  that  now  and 
alwavs  has  won  for  her  the  esteem  and  respect  of  the  civilized  world. 

I  have  said  elsewhere  that  the  sentiment  of  Argentine  national 
unity  was  always  a  sentiment  which  existed  before  any  organization, 
and  in  that  sense  it  may  be  considered  as  really  constitutional ;  that  is 
to  say,  capable  of  having  a  decided  influence  on  the  political  constitu- 
tion of  the  country.  But  if  the  sentiment  of  nationality  is  without 
doubt  whatever  a  force  of  great  import  in  the  maintenance  of  the 
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political  nnity  of  the  country,  its  preservation  and  its  development 
call  for  something  more  than  that  sentiment  That  is  to  say,  it 
requires  a  strengthening  by  the  organization  of  a  government  which, 
while  subserving  all  exigencies,  shall  be  cai>able  of  directing  its 
progress,  overcoming  difficulties,  and  cultivating  to  the  utmost  its 
organic  capacities.  It  is  for  this  reason  that  the  preamble  of  our 
constitution  sets  forth  as  the  primary  object  of  its  framers,  that  of 
^constituting  the  national  union,''  not  because  such  union  did  not 
exist,  but  because  notwithstanding  its  existence  in  the  sentiment  and 
aim  of  all  the  people,  it  had  not  been  established,  it  had  not  been 
organized  under  the  auspices  of  an  efficient  government,  but  on  the 
contrary  its  existence  had  been  threatened  by  the  errors  of  men,  by 
the  exigencies  of  the  revolution  of  independence,  which  had  not 
permitted  ideas  of  organization  to  mature,  and  by  the  circumstances 
which  prevailed  throughout  30  years  of  tyranny  that  we  had  to  bear 
just  when  we  came  out  from  the  period  of  our  revolution.  All  these 
circumstances  tended  to  submerge  the  country  into  anarchy,  and  as  a 
result  threatened  to  destroy  the  prevailing  desire  for  our  national 
union.  Fortunately  the  patriotism  of  our  forefathers  brought  about 
a  favorable  crisis,  and  the  constituent  convention  of  the  year  1853 
was  enabled  by  the  enactment  of  the  constitution  which  now  ^ides 
us  to  strengthen  what  was  an  Argentine  constitutional  sentmient, 
and  to  convert  it  into  the  principle  and  constitutional  idea  of  national 
union. 

The  first  article  of  our  constitution  provides  that  the  Argentine 
nation  adopts  as  its  Government  a  representative  Federal  republican 
form.  Hence  the  necessity  of  organizing  a  government  correspond- 
ing to  the  representative  form,  of  ^arant^ing  the  principles  the 
republican  form  calls  for,  and,  finsQly,  of  organizing  the  political 
government  of  the  country  as  called  for  b^  the  exigencies  of  federal- 
ism. We  have  already  seen  that  all  the  principles  which  characterize 
and  define  the  political  equality  of  citizens  are  guaranteed  by  our 
constitution,  carrying  out  the  constitutional  idea  of  our  repub- 
licanism. 

Let  us  now  see  how  these  other  fundamental  principles  established 
as  a  basis  of  our  Government  have  been  carriea  out.  The  nature  of 
this  address  does  not  admit  of  my  entering  into  the  interesting  de- 
tails further  than  to  give  an  idea  of  the  evolution  of  the  Argentine 
federalist  sentiment  until  it  became  crystallized  into  an  essential  ele- 
ment of  our  form  of  government;  but  suffice  it  to  say  that  it  never 
conflicted  with  the  national  sentiment,  since  its  origin  was  rather  a 
sentiment  of  regionalism  which,  in  satisfying  its  own  local  tendencies 
and  necessities^  counted  with  the  support  and  cooperation  of  the 
nation.  Hence  it  is  that  in  all  the  separate  organizations  of  govern- 
ment which  took  place  in  the  Provinces  during  the  period  of  disor- 
ganization and  anarchy,  the  direction  of  international  affairs  was 
imiformly  turned  over  to  the  Government  of  Buenos  Aires,  as  a 
means  of  emphasizing  the  idea  of  the  existence  of  the  national  state, 
from  which  the  idea  of  the  existence  of  the  Provinces  was  derived. 
This  accounts  for  the  fundamental  difference  between  the  character 
of  Argentine  federalism  and  the  features  of  American  federalism. 

In  ttie  latter,  the  nation  springs  from  the  will  of  the  people  of  the 
States;  in  the  former,  the  States  spring  from  the  will  of  the  people 
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of  the  nation.  A  conseauenoe  of  this  prevalence  of  the  national  idea 
over  the  local  idea  is  tne  Argentine  constitutional  principle  which 
establishes  the  uniformity  of  the  civil,  commercial,  penal,  and  min- 
ing laws,  as  well  as  of  the  general  laws  relating  to  naturalization  and 
citizenship,  bankruptcy,  and  the  forgery  of  the  currency  and  public 
documents  of  the  State,  and  the  power  exclusively  vested  in  Congress 
to  establish  the  boundaries  of  the  Provinces  and  to  authorize  the  call- 
ing out  of  the  militia,  and  its  organization,  armament,  and  dis- 
cipline, without  prejudice  to  leaving  the  application  of  those  codes 
to  the  local  tribunals  when  the  thin^  or  persons  affected  come  under 
their  respective  jurisdiction,  and  without  prejudice  to  leaving  to  the 
local  ^vemments  also  the  appointment  of  tiie  respective  field  and 
line  officers  of  the  militia  and  the  task  of  establisning  therein  the 
discipline  prescribed  by  Congress.  Furthermore,  and  even  though 
Congress  has  no  intervention^  in  the  enactment  or  approval  of  the 
local  con9titutions,  each  Province  has  the  obli^tion  of  framing  its 
own  constitution  on  the  basis  of  the  representative  republican  system, 
in  pursuance  of  the  principles,  declarations,  and  guaranties  of  the 
national  constitution,  and  to  assure  therein  administration  of  justice, 
the  municipal  governments,  and  primary  education.  It  is  only  sub- 
ject to  these  conditions  that  the  Federal  (Government  ^arantees  to 
each  Province  the  enjojrment  and  the  exercise  of  its  institutions.  Be- 
sides, theprovincial  ^vemors  are  constitutionally  the  agents  of  the 
Federal  Grovemment  in  the  enforcement  of  the  constitution  and  the 
laws  of  the  nation. 

Coining  now  to  the  characteristics  of  the  (Government  itself,  let  us 
see  how  it  was  organized.  In  the  first  place  it  ought  to  be  unneces- 
sary to  say  that  the  principle  of  the  division  of  powers  always  under- 
lay all  attempts  toward  political  organization  m  our  country,  inas- 
much as  it  was  the  doctrine  of  the  French  Bevolution  and  the  fruitful 
examples  of  American  independence  which  exercised  the  strongest 
influence  on  our  initial  organic  action. 

As  a  matter  of  fact  the  organization  given  by  the  American  Con- 
stitution to  the  various  departments  of  the  Government  served  as  a 
model  to  the  framers  of  our  constitution  of  1853,  with  some  differ- 
ences relating  to  the  organization  and  operation  of  the  executive 
power,  as  we  shall  see.  Thus  our  legislative  power  reveals  in  the  con- 
stitution of  its  two  chambers  the  Federal  principle  of  our  institu- 
tions, the  idea  of  a  national  unity^  being  reflected  in  a  Chamber  of 
Deputies,  the  genuine  representation  or  the  people  of  the  nation, 
elected  tlieref  or  in  proportion  to  the  population  of  the  country  as  a 
whole,  and  in  a  Senate  composed  of  two  representatives  for  each 
State  and  two  for  the  Federal  capital,  the  former  representing  the 
local  autonomy  of  each  State. 

The  recognition  of  the  right  of  the  Federal  capital  to  send  its 
deputies  ana  senators  like  any  other  Province,  a  right  not  enjoyed  by 
the  American  capital,  is  due  to  reasons  of  a  historical  nature  which 
brought  about  a  political  necessity  of  which  it  is  not  my  purpose  to 
treat  on  this  occasion.  This  is  the  onlj  detail  of  the  organization 
of  the  legislative  power  which  differentiates  the  Argentine  C!ongress 
from  its  great  model,  the  American  C!ongress,  if  we  do  not  consider 
the  form  of  election  of  the  Senators  and  Deputies,  the  former  being 


Digitized  by  VjOOQ  IC 


18  ABGBNTINB  00N8TITXJTI0NAL  IDEAS. 

elected  by  the  legislatures  in  each  Province,  as  were  formerly  the 
American  Senators,  and  the  latter  by  the  method  of  the  election  of 
partial  tickets  in  order  to  guarantee  the  minority  a  permanent  repre- 
sentation of  one-third  in  the  Chamber  of  Deputies. 

With  regard  to  the  judicial  power,  its  organization  has  also  fol- 
lowed our  great  model,  the  American  Constitution,  being  organized 
in  a  national  supreme  court  of  justice,  with  the  characteristic  power 
of  declaring  the  constitutionality  or  unconstitutionality  of  laws,  de- 
crees, or  regulations,  and  consisting  of  the  other  Federal  courts  nec- 
essary to  fulfill  the  functions  vested  in  them  by  the  respective  consti- 
tutional provisions  throughout  the  territory  or  the  nation. 

This  power  has  furthermore  been  organized  upon  the  principle  of 
the  permanent  incumbency  of  judges  during  good  conduct  and  the 
nonreduction  of  their  salaries  while  on  the  bench.  This  principle  of 
permanent  incumbency  of  judges,  adopted  for  the  purpose  of  assur- 
ing their  independence,  has  been  and  is  considered  as  fundamental  in 
our  political  organization,  and  it  may  be  affirmed  that  it  also  is  one 
of  the  Argentine  constitutional  ideas,  not  only  by  reason  of  its  adop- 
tion by  the  fundamental  charter,  but  also  by  reason  of  constituting 
one  01  the  convictions  of  the  national  conscience,  not  only  on  the 
political  doctrine  but  also  on  the  experience  of  our  national  justice 
and  on  the  profound  respect  and  diginty  which  it  enjoys  and  always 
has  enjoyed  in  Argentine  public  opinion. 

With  respect  to  the  executive  power,  an  analysis  of  its  organization 
shows,  to  my  mind,  some  essential  differences  from  the  features  of 
the  American,  inasmuch  as  ours  does  not  in  fact  follow  the  principle 
of  presidential  government,  nor  the  parliamentary  principle.  C/on- 
sisting  of  a  President  and  eight  ministers,  who  must  act  inseparably, 
this  power  sometimes  shows  the  most  commendable  features  of  the 
presidential  system,  by  the  power  vested  in  the  President  of  the 
Republic  to  retain  his  ministers  even  against  the  will  of  the  Congress, 
and  at  other  times  the  most  commendable  characteristics  of  the  par- 
liamentary system.  Through  the  former,  advantage  has  been  taken 
of  the  benefits  accruing  from  the  independence  of  the  executive 
power,  and  through  the  latter  the  degeneration  of  that  independ- 
ence into  license  has  been  prevented,  its  responsibility  to  the  people 
being  enforced  at  all  times  throughout  its  action  of  government,  oy 
means  of  the  right  of  either  legislative  chamber  to  call  the  ministers 
before  it  for  the  purpose  of  reporting  to  it  on  any  matter  of  public 
order,  thus  permitting  public  opinion  to  know  the  reason  underljdng 
any  political  or  administrative  act  of  the  executive  power  in  its  vari- 
ous departments.  Moreover,  the  executive  power  has  the  right  to 
participate  in  any  legislative  debate  in  the  Congress  whenever  it  so 
desires.  The  term  of  the  executive  power  is  limited  to  six  years,  and 
the  President  can  not  be  reelected  except  after  an  interval  of  one 
term.  The  acts  of  the  executive  power  must  be  joint  acts  of  the  Presi- 
dent and  the  minister  of  the  respective  department,  or  of  the  Presi- 
dent and  Cabinet  as  a  whole,  such  acts  not  having  any  force  unless 
the  signature  of  the  minister  or  of  the  Cabinet  gives  evidence  of  such 
joint  action.  Furthermore,  the  ministers  of  the  executive  do  not  owe 
their  existence  to  the  law,  but  to  the  constitution  itself,  and  are, 
therefore,  constitutional  officials  with  the  same  responsibility  as  the 
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President  and,  like  him,  subject  to  impeachment.  Hence  the  latter 
official  in  addition  to  discharging  the  functions  which  correspond 
in  the  parliamentary  system  to  the  prime  minister  or  President  of 
the  cabinet,  is  likewise  the  representative  head  of  the  State. 

Gentlemen,  I  must  now  conclude,  but  not  without  taking  this  op- 
portunity to  pay  before  you,  distinguished  coworkers  in  the  organic 
expansion  of  this  great  country,  the  homage  and  express  the  admira- 
tion which  every  Argentine  citizen  feels  for  the  illustrious  founders  of. 
the  American  Union.  From  the  Constitution  of  1787  our  heroes  got 
the  most  profound  political  inspiration.  It  became  for  us  an  example 
and  a  model  of  republican  virtues  and  democratic  ideals,  guiding  in 
great  measure  the  glorious  expansion  of  our  forces  in  this  strenuous 
march  toward  the  highest  possible  culminations,  a  fatiguing  but 
steady  march,  but  to  which  we  are  forced  by  the  record  of  our  past, 
the  vigorous  achievements  of  our  present,  and  the  energy  of  our  as- 
pirations for  the  future. 
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ADDRESS. 


Mr.  President,  Gentlemen  of  the  American  Bar  Association: 

I  am  very  deeply  gratified  by  the  greeting  that  your  president  has 
given  me  and  by  your  response  to  it.  My  only  strength  lies  in  your 
confidence. 

We  stand  now  in  a  peculiar  case.  Our  first  thought,  I  suppose,  as 
lawyers,  is  of  international  law,  of  those  bonds  of  right  and  principle 
which  draw  the  nations  together  and  hold  the  community  of  the 
world  to  some  standards  of  action.  We  know  that  we  see  in  inter- 
national law,  as  it  were,  the  moral  processes  by  which  law  itself  came 
into  existence.  I  know  that  as  a  lawyer  I  have  myself  at  times  felt 
that  there  was  no  real  comparison  between  the  law  of  a  nation  and  the 
law  of  nations,  because  the  latter  lacked  the  sanction  that  gave  the 
former  strength  and  validity.  And  yet,  if  you  look  into  the  matter 
more  closely,  you  will  find  that  the  two  have  the  same  foundations, 
and  that  those  f  oimdations  are  more  evident  and  conspicuous  in  our 
day  than  they  have  ever  been  before. 

The  opinion  of  the  world  is  the  mistress  of  the  world;  and  the 
processes  of  international  law  are  the  slow  processes  by  which  opin- 
ion works  its  will.  What  impresses  me  is  the  constant  thought  that 
that  is  the  tribunal  at  the  bar  of  which  we  all  sit.  I  would  call  your 
attention,  incidentally,  to  the  circumstance  that  it  does  not  observe 
the  ordinary  rules  of  evidence;  which  has  sometimes  suggested  to  me 
that  the  ordinary  rules  of  evidence  had  shown  some  signs  of  grow- 
ing antique.  Everything,  rumor  included,  is  heard  in  this  court, 
and  the  standard  of  judgment  is  not  so  much  the  character  of  the 
testimony  as  the  character  of  the  witness.  The  motives  are  dis- 
closed, the  purposes  are  conjectured,  and  that  opinion  is  finally  ac- 
cepted which  seems  to  be,  not  the  best  founded  in  law,  perhaps,  but 
the  best  founded  in  integrity  of  character  and  of  morals.  That  is 
the  process  which  is  slowly  working  its  will  upon  the  world;  and 
what  we  should  be  watchful  of  is  not  so  much  jealous  interests  as 
sound  principles  of  action.  The  disinterested  course  is  always  the 
biggest  course  to  pursue  not  only,  but  it  is  in  the  long  run  the  most 
profitable  course  to  pursue.  If  you  can  establish  your  character,  you 
can  establish  your  credit. 

What  I  wanted  to  suggest  to  this  association,  in  bidding  them  very 
hearty  welcome  to  the  city,  is  whether  we  sufficiently  apply  these  same 
ideas  to  the  body  of  municipal  law  which  we  seek  to  administer. 
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Citations  seem  to  play  so  much  larger  a  rdle  now  than  principle. 
There  was  a  time  when  the  thoughtful  eye  of  the  judge  rested  upon 
the  changes  of  social  circumstances  and  almost  palpably  saw  the  law 
arise  out  of  human  life.  Have  we  got  to  a  time  when  the  only  way 
to  change  law  is  by  statute!  The  changing  of  law  by  statute  seems 
to  me  like  mendij^  a  garment  with  a  patch;  whereas,  law  should 
grow  by  the  life  that  is  in  it,  not  by  the  life  that  is  outside  of  it. 

I  once  said  to  a  lawyer  with  whom  I  was  discussing  some  question 
of  precedent,  and  in  whose  presence  I  was  venturing  to  doubt  the 
rational  validity,  at  any  rate,  of  the  particular  precedents  he  cited, 
"After  all,  isn't  our  object  justice?"  And  he  said,  "God  forbid! 
We  should  be  very  much  confused  if  we  made  that  our  standard. 
Our  standard  is  to  find  out  what  the  rule  has  been  and  how  the  rule 
that  has  been  applies  to  the  case  that  is.''  I  should  hate  to  think  that 
the  law  was  based  entirely  upon  "  has  beens."  I  should  hate  to  think 
that  the  law  did  not  derive  its  impulse  from  looking  forward  rather 
than  from  looking  backward,  or,  rather,  that  it  did  not  derive  its 
instruction  from  looking  about  and  seeing  what  the  circumstances  of 
man  actually  are  and  what  the  impulses  of  justice  necessarily  are. 

Understand  me,  gentlemen,  I  am  not  venturing  in  this  presence 
to  impeach  the  law.  For  the  present,  by  the  force  of  circumstances, 
I  am  in  part  the  embodiment  of  the  law  and  it  would  be  very  awk- 
ward to  disavow  myself.  But  I  do  wish  to  make  this  intimation, 
that  in  this  time  of  world  change,  in  this  time  when  we  are  going  to 
find  out  just  how,  in  what  particulars,  and  to  what  extent  the  real 
facts  of  human  life  and  the  real  moral  judgments  of  mankind 
prevail,  it  is  worth  while  looking  inside  our  municipal  law  and  see- 
ing whether  the  judgments  of  the  law  are  made  square  with  the  moral 
judgments  of  mankind.  For  I  believe  that  we  are  custodians,  not 
of  commands,  but  of  a  spirit.  We  are  custodians  of  the  spirit  of 
righteousness,  of  the  spirit  of  equal-handed  justice,  of  the  spirit  of 
hope  which  believes  in  the  perfectibility  of  the  law  with  the  perfecti- 
bility of  human  life  itself. 

Public  life,  like  private  life,  would  be  very  dull  and  dry  if  it  were 
not  for  this  belief  in  the  essential  beauty  of  the  human  spirit  and 
the  belief  that  the  human  spirit  could  be  translated  into  action  and 
into  ordinance.  Not  entire.  You  can  not  go  any  faster  than  you 
can  advance  the  average  moral  judgments  of  the  mass,  but  you  can 
go  at  least  as  fast  as  that,  and  you  can  see  to  it  that  you  do  not  lag 
behind  the  average  moral  judgments  of  the  mass.  I  have  in  my  life 
dealt  with  all  sorts  and  conditions  of  men,  and  I  have  found  that 
the  flame  of  moral  judgment  burned  just  as  bright  in  the  man  of 
humble  life  and  limited  experience  as  in  the  scholar  and  the  man 
of  affairs.    And  I  would  like  his  voice  always  to  be  heard,  not  as  a 
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witness,  not  as  speaking  in  his  own  case,  but  as  if  he  were  the  voice 
of  men  in  general,  in  our  courts  of  justice,  as  well  as  the  voice  of 
the  lawyers,  remembering  what  the  law  has  been.  My  hope  is  that, 
being  stirred  to  the  depths  by  the  extraordinary  circumstances  of 
the  time  in  which  we  live,  we  may  recover  from  those  depths  some- 
thing of  a  renewal  of  that  vision  of  the  law  with  which  men  may  be 
supposed  to  have  citarted  out  in  the  old  days  of  the  orades,  who 
communed  with  the  intimations  of  divinity. 
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THE  CONSTTTimON  OF  CANADA. 


ADDBE88  OF  SiB  Ohables  Fitzpatbiok,  Chief  Justioe  of  the  Dominion  of  Canada, 
before  the  American  Bar  Association,  Washington,  D.  G^  October  21,  1014. 


In  selecting  a  topic  on  which  to  address  you,  the  members  of  the 
American  Bar  Association,  this  evening,  it  nas  occurred  to  me  that 
the  close  relationship  which  must  always  exist  between  Canada  and 
the  United  States  by  reason  of  our  geographical  position  upon  this 
continent,  as  well  as  our  identity  in  race  and  lanj^age,  our  mtimate 
social  relations,  the  fact  that  the  conmion  law  ox  England  affords  a 
like  foundation  to  our  respective  judicial  systems,  and  the  further 
fact  that  there  is  a  substantial  similarity  between  the  representative 
institutions  by  which  the  public  affairs  m  both  countries  are  admin- 
istered, I  could  not  do  better  than  refer,  although  in  a  very  super- 
ficial waj,  to  the  development  of  the  colonial  system  of  self-govern- 
ment as  it  is  now  found  m  Canada. 

I  think  it  is  Adam  Smith,  in  his  ^^  Wealth  of  Nations,"  who  says 
that  the  ideal  of  a  self-governing,  though  dependent,  State  is  one  m 
which  the  colonists  have  liberty  to  completely  manage  their  own 
affairs  in  their  own  way,  except  in  their  foreign  relations;  in  other 
words,  complete  self-government  in  all  that  pertains  to  its  domestic 
affairs,  but  as  to  its  foreign  relations  subservient  to  the  interests  of 
the  Empire. 

The  Phoenicians  and  the  Greeks  were  the  earliest  of  the  ancient 
nations  to  plant  colonies  along  the  shores  of  the  Mediterranean  Sea, 
and  the  relations  between  these  colonies  and  the  mother  cities  were 
more  analogous  to  those  which  now  obtain  between  the  most  advanc^ 
colonies  of  the  British  Empire  and  the  mother  land  than  what  sub- 
seouently  existed  between  Kome  and  her  dependencies.  There  seems 
to  nave  been  no  political  connection  with  the  parent  State;  but  each 
colony  set  up  an  independent  government  of  its  own,  while  remain- 
ing, however,  attached  to  the  parent  country  by  a  sentiment  of 
loyalty  which  found  expression  in  religion  and  in  participating  from 
time  to  time  in  her  religious  festivals;  but  the  colony  generaUy  ab- 
stained from  taking  part  in  any  hostilities  in  which  the  mother 
country  was  involved.  Although  the  exiles  in  many  instances  had 
been  compelled  to  leave  their  mother  city,  absence  softened  their 
feelings  toward  it  and  only  the  memories  of  their  common  ties 
remained. 

Not  so  were  the  colonies  established  under  the  Roman  Empire. 
In  these  cases  Gibbons  tells  us — 

the  imblic  authority  was  ererywhere  exercised  by  ministers  appointed  directly 
by  the  senate  or  the  Emperor,  and  their  authority  was  absolute  and  without 
control.  All  the  colonies  were  dependent  upon  the  arbitrary  will  of  the  Em- 
peror, who  revoked  or  restored  their  priyUeget  according  to  his  own  caprice. 
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4  THE  CONSTITUTION  OP   CANADA. 

In  modern  history  Spain  first  introduced  a  colonial  system.  This 
was  very  similar  to  that  which  obtained  during  the  days  of  the 
Roman  Emmre,  with  all  its  worst  elements  not  only  retained  but 
developed.  JBetween  1815  and  1898  Spain  lost  all  her  great  South 
American  colonies — Chile,  Peru,  Bolivia,  Argentina,  Venezuela,  etc. — 
and  a  distinguished  American  has  said  that  we  now  marvel  not  so 
much  at  the  quantity  of  colonial  possessions  she  has  lost  as  at  the 
fact  that  there  remained,  in  1898,  any  colony  for  her  to  lose.  The 
history  of  French  colonial  government  on  this  continent  is  known 
to  every  student  of  history.  A  modern  French  writer,  speaking  of 
French  Guiana,  says  that  out  of  a  budget  of  one  million  dollars, 
fully  nine  hundred  thousand  went  into  3ie  pockets  of  the  officials; 
that  there  were  no  municipal  or  representative  institutions,  and  not 
even  a  free  press. 

The  German  Government,  which  in  recent  years  has  made  a  special 
effort  to  further  colonial  expansion,  has  apparently  not  discovered 
that  there  can  be  no  colonial  enterprise  where  the  colonist  is  checked 
at  every  turn  by  official  limitations;  and  this  may  account  for  the 
fact  that  the  German  emigrant  to-day  selects  the  United  States. 
Canada,  or  Australia  as  a  field  for  his  enterprise  rather  than  the 
German  colonies  in  South  Africa,  where  freedom  to  work  out  his 
career  to  the  best  advantage  is  not  yet  permitted. 

I  think  no  one  will  question,  having  in  view  the  prosperity  and 
happiness  of  the  people,  that  of  all  the  nations  of  Europe  to-day 
England  is  the  only  power  that  has  worked  out  successfully  the 
colonization  problem,  m  which  the  largest  and  fullest  measure  of 
self-government  is  found  consistent  with  any  imperial  control.  The 
editor  of  the  St.  Louis  Republic  recently  said : 

There  Is  not  at  the  present  moment  any  more  effective  institution  In  the 
whole  world  of  political  fabrics  than  the  British  Empire.  Whatever  its  ma- 
c^nery  lacks  appears  to  be  supplied  by  its  spirit  The  defects  of  Its  body  are 
made  up  for  by  the  unity  of  its  soul. 

The  steps  by  which  this  result  has  been  achieved  afford  an  inter- 
esting study. 

At  the  date  of  your  Declaration  of  Independence  the  English  Par- 
liament had  already,  for  nearly  100  years,  exercised  the  right  of  taxa- 
tion in  the  colonies.  The  first  tax  appears  to  have  been  imposed  by 
an  Act  (25  Charles  II,  c.  7)  passed  in  the  vear  1672.  This  imposed 
an  exj)ort  duty  on  certain  articles  shipped  from  the  colonies  for  con- 
sumption abroad.  This  was  followed  from  time  to  time  by  other 
Acts  imposing  duties  on  importations  into  or  exports  from  the  plan- 
tations m  America.  In  1763,  while  continuing  permanently  these 
protective  duties.  Parliament  directed  that  the  net  produce  should  be 
devoted  toward  defraying  the  necessary  expenses  of  defending,  pro- 
tecting, and  securing  the  British  colonies  in  America. 

In  addition  to  this  power  of  taxation  the  English  Parliament 
claimed  and  exercised  tne  ri^ht,  bv  its  navigation  laws,  to  prohibit 
the  exportation  and  importation  oi  products  from  and  to  the  planta- 
tions except  in  British  ships. 

The  refusal  of  the  American  colonies  to  submit  to  taxation  by  the 
Imperial  Parliament  naturally  led  to  a  consideration  in  England  of 
the  legal  status  of  the  colonies,  and,  by  a  statute  passed  in  the  year 
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THE  CONSTITUTION   OP  CANADA.  6 

1766  by  the  Parliament  of  Great  Britain,  we  find  this  declaration  of 
the  rights  of  sovereignty  claimed  by  the  Home  Government : 

Whereas  several  of  the  houses  of  representatives  In  His  Majesty's  colonies  and 
plantations  in  America  have  of  late,  against  law,  claimed  to  themselves  the 
sole  and  exclusive  right  of  imposing  duties  and  taxes  upon  His  Majesty*8  sub- 
jects In  the  said  colonies  and  plantations, 

Be  it  declared,  ♦  ♦  ♦  That  the  colonies  and  plantations  in  America  have 
been,  are,  and  of  right  ought  to  be  subordinate  unto  and  dependent  upon  the 
Imperial  Crown  and  Parliament  of  Great  Britain;  and  the  King's  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords,  spiritual  and  temporal,  and  the 
CJommons  of  Great  Britain  in  Parliament  assembled,  had.  hath,  and  of  right 
ought  to  have  full  power  and  authority  to  make  laws  and  statutes  of  sufficient 
force  and  validity  to  bind  the  colonies  and  people  of  America,  subjects  of  the 
Crown  of  Great  Britain,  in  all  cases  whatsoever. 

This  view  of  colonial  subordination  to  the  Parliament  of  Great 
Britain  was  unquestioned,  although  the  prudence  and  wisdom  of  en- 
forcing it  was  opposed  by  the  eloquence  of  Pitt  and  Burke  and  by 
the  more  far-seeing  statesmen  of  that  day.  It  is  difficult  for  us  to 
understand  how  English  statesmen,  conversant  with  the  development 
of  her  constitution,  and  aware  that  no  taxation  without  representation 
was  and  had  been  since  the  revolution  of  1688  the  foundation  stone 
of  her  people's  liberties,  should  have  failed  to  admit  the  application 
of  this  principle  in  connection  with  the  colonies  in  America.  But 
to  the  Government  of  the  day  and  to  almost  all  Englishmen  the  col- 
onies were  considered  as  completely  English  soil  as  England  itself, 
and  the  charter  rights  given  to  Massachusetts  and  other  colonies  were 
looked  upon  bv  them  as  municipal  rather  than  as  political  rights. 
They  viewed  the  colonies  as  having  rights  similar  to  other  corpora- 
tions, and  they  considered  that  any  privileges  given  them  could  be 
taken  away  as  readily  as  the  corporate  status  of  an  English  borough 
or  of  a  trading  company. 

Their  very  existence,  it  was  considered,  in  effect,  rested  on  the  will  of  the 
Crown,  and.  on  a  breach  of  the  conditions  under  which  they  were  granted, 
their  charters  were  revocable  and  their  privileges  ceased;  the  rights  of  their 
legislatures  came  to  an  end  as  completely  as  the  common  council  of  a  borough 
that  had  forfeited  Its  franchise. 

The  refusal  of  the  American  Colonies  to  accept  any  such  subordi- 
nate position  and  the  clash  of  arms,  with  the  subsequent  grant  of 
independence  to  the  thirteen  States,  has  been  an  object  lesson  to 
British  statesmen  in  all  succeeding  years,  and  we  will  see  that  ever 
since  there  has  been  a  cordial  disposition  on  the  part  of  the  English 
Parliament  to  grant  rights  of  self-government  whenever  the  interests 
of  the  colonies  require  it. 

The  immediate  result  of  the  Declaration  of  Independence  by  the 
American  Colonies  was  the  passing  of  18  Geo.  Ill,  c.  12,  entitled — 

An  act  for  removing  all  doubts  and  apprehensions  concerning  taxation  by  the 
Parliament  of  Great  Britain  In  any  of  the  colonies,  provinces,  and  plantations 
In  North  America  and  the  West  Indies. 

And  this  Statute  proceeded  to  declare  that — 

The  King  and  Parliament  of  Great  Britain  would  not  impose  any  duties,  tax, 
or  assessment  whatever,  payable  In  any  of  His  Majesty's  colonies,  etc.,  except 
only  such  duties  as  it  might  be  expedient  to  impose  for  the  regulation  of  com- 
merce, the  net  produce  of  such  duties  to  be  always  paid  and  applied  to  and 
for  the  use  of  the  colony  In  which  the  same  shall  be  levied. 
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6  THB  OOKSTErnnOK  OF  CANADA. 

In  1791  an  Act  was  passed  by  the  British  Parliament  providing 
for  the  government  of  the  new  colonies  of  Canada,  which  has  been 
called  "The  Constitutional  Acf  It  provided  for  a  representative 
chamber  in  connection  with  tiie  government  of  Upper  and  Lower 
Canada.  Nevertheless,  for  50  years,  by  reason  of  the  system  of  con- 
trol exercised  bv  the  governors  general,  no  voice  was  given  to  the 
representative  cnamber  in  the  admininstration  and  appropriation  of 
a  large  part  of  the  public  revenues.  Although  The  Constitutional  Act 
was  framed  with  the  object  of  assimilating  the  constitution  of  Canada 
with  that  of  Great  Britain,  yet  the  essential  feature  of  the  British 
constitution,  whereby  the  governor  was  compelled  to  adopt  the  views 
of  a  cabinet  having  a  majority  in  the  representative  chamber,  was 
Ignored,  and  the  executive  council  was  largely  composed  of  promi- 
nent citizens  having  the  confidence  of  the  governor,  and  often  hav- 
ing no  seats  either  in  the  legislative  assembly  or  in  the  legislative 
council.  The  disputes  and  antagonisms  which  thereby  developed  be- 
tween the  governor  and  the  assembly  culminated  finally  in  a  refusal 
to  pass  supplies;  but  there  existed  certain  revenues,  from  the  sale  of 
lands  and  otherwise,  which  the  governor  could  obtain  possession  of 
without  the  assistance  of  Parliament,  and  which  he  did  not  scruple 
to  use  without  its  consent.  As  a  result  public  feeling  at  length  be- 
came inflamed  to  such  a  point  that  arms  were  resorted  to  in  both  tiie 
Provinces.  If  ever  rebellion  can  be  justified,  the  causes  which  led 
a  section  of  the  people  in  both  Provinces  to  have  recourse  to  arms 
were  sufficient  in  this  instance,  and  we  owe  to  their  action  the  prin- 
ciples of  government  which  have  obtained  in  Canada  since  1841. 

Lord  Durham,  an  English  statesman  of  distin^ished  ability,  was 
sent  out  as  governor  general  with  a  special  commission  to  investigate 
public  affairs.  Upon  his  report  the  Union  Act  of  1840  was  passed 
Dy  the  Parliament  of  Great  Britain,  which  provided  for  a  legisla- 
tive union  of  Upper  and  Lower  Canada,  the  beneficent  results  of 
which  we  all  recognize  to-day.  There  is  now  in  Canada  a  people, 
if  not  entirely  homogeneous  yet  living  in  complete  harmony,  havmg 
all  sectional  and  religious  animosities  buried  in  oblivion,  and  all 
loyally  united  in  an  effort  to  build  up  on  this  continent  a  great 
colonial  empire  under  the  aegis  of  the  British  flag. 

It  was  not  necessary  that  a  new  constitution  should  be  provided 
different  in  principle  trom  that  which  was  granted  by  the  Constitu- 
tional Act  of  1791.  To  bring  into  effect  all  the  reforms  which  the 
people  of  the  two  Canadas  required  only  necessitated  a  change  in 
the  instructions  given  the  governor  general,  who  was  required  to 
administer  the  government  through  the  executive  council  which 
possessed  the  comidence  and  support  of  the  popular  assembly. 

In  proposing  the  adoption  in  the  colony  or  the  English  parlia- 
mentary system  of  requiring  the  ministers  of  the  Crown  to  have  the 
support  OT  a  majority  in  the  popular  assembly.  Lord  Durham  says: 

Perfectly  aware  of  the  value  of  our  colonial  possessions  and  strongly 
impressed  with  the  necessity  of  maintaining  our  connection  with  them,  I  know 
not  in  what  respect  it  can  be  desirable  that  we  should  interfere  with  their 
internal  legislation  In  matters  which  do  not  affect  their  relations  with  the 
mother  country.  The  matters  which  so  concern  us  are  only  few.  The  con- 
stitution of  the  form  of  government,  the  regulation  of  foreign  relations  and  of 
trade  with  the  mother  country,  the  other  British  colonies  and  foreign  nations, 
and  the  disposal  of  the  public  land  are  the  only  points  on  which  the  moUier 
country  requires  controL 
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With  respect  to  these  all  control  has  lon^  since  been  relinquished, 
except  in  matters  concerning  our  foreign  relations. 

In  1865  (by  28-9  Vic,  c  63),  additional  powers  were  conferred 
upon  the  colonial  legislature.  By  the  third  section  of  that  Act  it 
was  provided — 

No  colonial  law  shaU  be,  or  be  deemed  to  baye  been,  void  or  inoperatiye  on 
the  ground  of  repugnancy  to  the  law  of  England,  unless  the  same  shaU  be 
repugnant  to  the  provisions  of  some  such  Act  of  ParUament,  order,  and 
regulation. 

And  by  the  fourth  section  it  was  further  provided  that — 

No  colonial  law  shall  be  deemed  void  or  inoperatiye  by  reason  only  of  any 
instructions  with  reference  to  such  law  or  the  subject  thereof  which  may 
have  been  given  to  the  governor  by  or  on  behalf  of  Her  Majesty  by  any  Instru- 
ment other  than  the  letters  patent  or  instrument  authorizing  such  governor 
to  concur  in  passing  or  to  assent  to  laws  for  the  peace,  order,  and  good  govern- 
'  ment  of  such  colony,  even  though  such  instructions  may  be  leferred  to  in  such 
letters  patent  or  last-mentioned  instrument 

And  the  fifth  section  declared  that  every  colonial  legislature  had 
full  power,  within  its  jurisdiction,  to  estaolish  courts  of  judicature 
and  alter  the  constitution  thereof,  and  make  provision  for  the  ad- 
ministration of  justice. 

The  largest  advance  in  self-government  made  by  any  colony  or 
CTOup  of  colonies  in  the  history  of  the  world  was  taken  when  the 
Parliament  of  Great  Britain  passed^  in  1867,  an  Act  for  the  future 
government  of  British  North  America.  It  has  been  well  and  trulv 
said  that  to  thoroughly  imderstand  that  Act,  known  as  ^^  The  British 
North  America  Act,  1867,"  we  must  be  familiar  with  the  whole  ranse 
of  British  history.  The  colonies  are,  by  the  preamble,  declared  to  be 
federally  united  into  one  Dominion  under  the  Crown  with  a  constitu- 
tion similar  in  principle  to  that  of  the  United  Kingdom,  and  in  the 
distribution  of  powers  it  is  declared  "  that  the  executive  government 
and  authority  of  and  over  Canada  continues  to  be  and  is  vested  in 
the  Queen."  To  fully  explain  the  powers  and  limitations  involved  in 
this  enactment  would  impose  a  strain  upon  your  time  and  patience 
which  could  not  be  justified.  With  the  long  strife  between  pre- 
rogative and  privilege,  from  the  dawn  of  English  history  down  to 
very  recent  times,  vou  are  sufficiently  familiar  for  present  purposes. 
It  will  be  enough  for  me  to  say  that  the  British  North  America  Act 
was  based  upon  resolutions  previously  agreed  upon  by  delegates  from 
the  various  colonies.  It  defines  the  legSlative  powers  of  Parliament 
on  the  one  hand  and  of  the  provincial  legislatures  on  the  other.  To 
the  Parliament  of  Canada  was  assigned  the  power  to  make  laws  for 
the  "  peace,  order,  and  good  government "  of  Canada  in  relation  to 
all  matters  not  coming  withm  the  classes  of  subjects  by  that  Act 
assigned  exclusively  to  the  legislatures  of  the  Provinces;  and, 
amongst  other  things,  legislative  authority  was  conferred  upon  the 
Parliament  of  Canada  with  respect  to  the  public  debt  and  property; 
the  regulation  of  trade  and  commerce ;  the  raising  of  money  by  taxa- 
tion; the  borrowing  money  on  the  public  credit;  the  postal  service: 
the  census  and  statistics;  militia;  military,  and  naval  service  and 
defense;  salaries,  etc.,  of  civil  and  other  officers  of  the  Government 
of  Canada;  navigation  and  shipping;  quarantine  and  marine  hos- 
pitals; seacoast  and  inland  fisheries;  ferries  between  a  Province  and 
any  British  or  foreign  country  or  between  two  Provinces;  currency 
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and  coinage;  banking;  weights  and  measures;  bills  of  exchange; 
bankruptcy  and  insolvency;  patents;  copyright^;  Indians;  naturali- 
zation; marriage  and  divorce;  criminal  law,  and  cognate  subjects. 

Upon  the  Provinces  was  conferred  the  power  to  legislate  exdu- 
sivelj^,  amongst  others,  with  respect  to  the  following  matters:  Direct 
taxation  within  the  Province  for  the  raising  of  revenue  for  provincial 
purposes;  borrowing  money  on  the  sole  crSit  of  the  Province;  man- 
agement and  sale  or  public  lands;  public  and  reformatory  prisons  in 
and  for  the  Province;  charities,  hospitals,  and  asylums;  municipal 
institutions;  shops,  saloon  and  tavern  licenses;  property  and  civil 
rights  in  the  Provinces;  local  works;  incorporation  of  comjpanies 
with  provincial  objects;  administration  of  justice  in  the  Provinces; 
and  generally  all  matters  of  a  merely  local  or  private  nature. 

WilJi  respect  to  education,  each  Province  had  exclusive  power  to 
make  laws,  subject  to  the  provision  that  nothing  in  any  such  law 
should  prejudicially  affect  any  right  or  privilege,  with  respect  to 
denominational  schools,  which  any  class  of  persons  had  by  law  in 
the  Province  at  the  time  of  the  Union. 

It  will  be  apparent  from  the  enumeration  of  the  subject  matters 
above  mentioned  that  some  of  the  subjects  over  which  the  Federal 
Parliament  was  authorized  to  legislate  in  some  aspects  fell  within  the 
classes  of  subjects  over  which  the  provincial  legislatures  had  jurisdic- 
tion, and  as  a  result  the  limits  of  Federal  and  provincial  authority 
have  during  the  last  30  years  been  the  frequent  subject  of  judicial 
determination;  in  most  cases  by  way  of  appeal  to  the  judicial  com- 
mittee of  the  Privy  Council,  the  appellate  tribunal  in  England  to 
which  appeal  lies  from  the  highest  courts  of  the  colonies. 

The  original  resolutions  upon  which  the  British  North  America 
Act  was  framed  provided  for  a  supreme  court  in  Canada  which 
should  be  the  ultimate  appellate  court  in  all  colonial  appeals;  but  the 
English  Government  was  unwilling,  when  the  Act  was  being  framed, 
to  take  away  the  prerogative  right  of  the  Crown  to  hear,  as  an  ulti- 
mate tribunal,  the  complaints  of  its  subjects.  In  the  constitution 
recently  given  to  the  Commonwealth  of  Australia,  what  was  asked 
for  by  Canada  in  1867  has  largely  been  conceded;  but  the  result  of 
retaining  tiiis  judicial  tribunal  has  proved  so  eminently  satisfactory 
that,  were  the  opportunity  aflforded  to-day,  I  do  not  believe  the 
people  of  Canada  would  desire  any  amendment  of  their  constitution 
m  this  regard. 

Although,  therefore,  under  the  British  North  America  Act  the 
Provinces  have  power  to  legislate  with  respect  to  property  and  civil 
rights  in  the  Provinces,  yet  no  provincial  law  on  tne  subject  may  be 
repugnant  to  any  Act  of  the  Dominion  Parliament  within  the  subject 
matter  assigned  to  it  by  that  Act;  and  although  in  the  absence  of 
legislation  by  the  Federal  Parliament  on  the  subject  the  legislation 
of  the  provincial  legislature  is  valid  and  binding,  yet,  if  subsequently 
the  Federal  Government  shall  legislate  upon  a  matter  within  its 
authority  such  legislation  overrides  provincial  legislation  upon  the 
same  subject.  So  that  where  there  is  concurrent  power  of  legislation 
the  legislation  of  the  Federal  Parliament  must  be,  and  always  is, 
supreme. 

Spealring  generally,  I  may  safely  say  that  to-day  the  supremacy 
of  the  mother  country  over  Canada,  although  complete,  it  the  oc- 
casion should  arise  for  its  exercise,  in  truth  and  in  fact,  by  virtue 
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of  a  long-established  custom  and  usage  which  has  obtained  the  force 
of  law,  interferes  in  no  way  with  the  power  of  self-government 
by  the  people  themselves.  Tnere  are  three  main  features  in  which 
that  supremacy  may  be  exercised.  The  first  and  principal  one  of 
which  16  by  statutes  of  the  Imperial  Parliament.  Although  such 
legislation,  if  brought  into  force,  is  legally  binding  to  whatever 
extent  it  may  go  upon  the  colony,  yet  in  point  of  fact  for  a  very 
great  length  of  time  no  legislation  has  been  introduced  in  the  Impe- 
rial Parliament  affecting  Canada,  except  at  the  instance  of  our 
Government  and  people,  and  it  is  safe  to  say  that  never  in  the  future 
will  there  be  such  legislation.  The  nominal  supremacy  of  the  Impe- 
rial Parliament  in  actual  practice  in  no  way  affects  our  exercise  of 
the  right  of  self-government.  But  you  may  ask:  "Is  not  Canada 
governed  by  the  home  authorities  in  as  much  as  they  appoint  a 
governor  general?"  Here  again  the  nominal  power,  great  indeed 
as  it  is,  by  changes  in  the  commission  and  instructions  given  to  the 
governor  and  by  practice  and  usage,  has  been  limited.  The  governor 
general  is  not  by  any  means,  as  many  think,  what  Queen  victoria 
scornfully  called  "  a  mere  signing  machine." 

His  ministers  are  responsible  for  the  advice  they  give  him,  but  they  are  bound 
fully,  respectfully,  and  openly  to  place  before  him  the  grounds  and  reasons 
upon  which  their  advice  may  be  founded  to  enable  him  to  Judge  whether  he 
can  give  his  assent  to  that  advice  or  not 

As  representing  the  Sovereign  he  is  commander  in  chief  of  the 
land  ana  naval  militia  and  of  all  naval  and  military  forces  of  and  in 
Canada.  (Sec.  15,  B.  N.  A.  Act.)  In  a  word,  he  is  the  depositary 
of  the  King's  prerogative,  which  is  one  of  the  final  resources  of  the 
constitution. 

PARDONING  POWER. 

The  prerogative  of  mercy»  it  has  been  said,  is  a  peculiar  attribute 
of  royalty  and  is  vested  by  statute  in  the  sovereign  of  England.  As 
all  criminal  offenses  are  said  to  be  against  the  King^s  peace  or  against 
his  Crown  or  dimity,  he  is,  theref ore^  the  proper  person  to  prosecute 
for  all  public  offenses,  and  hence  arises  his  prerogative  of  pardon, 
whereby  he  is  empowered  to  remit  or  mitigate  the  sentence  against 
a  crimmal.  But  this,  like  every  other  prerogative  of  the  British 
Crown,  is  held  in  trust  for  the  welfare  of  the  people  and  is  exer- 
cised only  upon  the  advice  of  responsible  ministers.  Every  colonial 
governor,  in  addition  to  his  commission  authorizing  him  to  act  as 
8ie  representative  of  His  Majesty,  was  at  the  same  time  always  fur- 
nishea  with  certain  instructions,  and  amongst  these  is  contained  an 
authority  to  ^ant  a  pardon  to  any  offender  convicted  of  any  crime 
in  any  court  in  the  colony  to  which  the  governor  is  depute.  Until 
1878,  according  to  these  instructions,  a  governor,  altnough  bound 
to  consult  his  ministers  in  cases  of  application  for  mitigation  or 
remission  of  sentences,  was  at  liberty  to  disregard  their  advice  and 
to  exercise  the  royal  prerogative  according  to  his  own  judgment 
and  upon  his  own  personal  responsibility.  In  1873  Lord  Carnarvon, 
the  colonial  secretary,  communicated  with  the  governor  general 
of  Canada  asking  for  observations  which,  after  consulting  his  minis- 
ters, the  governor  might  think  desirable  to  make  regarding  in- 
structions thereafter  to  be  given  to  colonial  governors  with  respect 
to  exercising  the  prerogative  of  pardon.    In  reply  to  this  communi- 
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cation  the  Canadian  Govemment  suggested  that,  in  view  of  the  vast- 
ness  of  the  Canadian  territory,  the  number  of  her  population,  and  the 
character  of  her  representative  institutions,  special  instructions  with 
respect  to  the  exercise  of  this  m^erogative  should  be  given  to  the 
governor  of  this  great  colony.  Therefore  the  instructions  given  to 
the  governor  directed  him  that  in  capital  cases  he  should  either  ex- 
tend or  withhold  a  pardon  or  reprieve  according  to  his  own  delib- 
erate judgment,  whether  the  members  of  the  council  concurred 
therein  or  not,  but  that  in  all  cases  not  capital  the  action  of  the 
governor  by  way  of  pardon  or  commutation  should  be,  as  in  other 
cases,  under  the  advice  of  his  ministry.  It  was  suggested  that  there 
was  no  distinction  in  principle  and  should  be  no  different  rule  of 
action  between  cases  or  greater  or  lesser  gravity,  and  that  the  only 
tenable  distinction  between  cases,  whether  capital  or  not,  was  the  con- 
sideration of  the  question  whether  or  not  the  case  involved  im- 
perial interests;  and  if  imperial  interests  were  not  involved,  the 
matter  was  one  pertaining  solely  to  the  internal  administration  of 
the  affairs  of  the  Domimon  and  should  be  determined  upon  the 
advice  of  his  ministry. 

The  views  of  the  Canadian  Government  were  largely  adopted  by 
the  colonial  secretary,  and  in  the  new  instructions  given  to  the  Mar- 
quis of  Lome,  who  came  out  as  governor  general  in  1877,  it  was  pro- 
vided that  the  governor  general  should  not  pardon  or  reprieve  any 
offender  without  first  receiving,  in  capital  cases,  the  advice  of  the 
privy  coimcil  for  Canada,  and  in  other  cases  the  advice  of  at  least 
one  of  his  ministers,  but  that  in  cases  where  the  pardon  or  reprieve 
might  directly  affect  the  interests  of  the  Empire  the  governor  gen- 
eral should,  before  deciding  as  to  either  pardon  or  reprieve,  take  these 
interests  specially  into  his  own  personal  consideration  in  conjunction 
with  the  advice  of  his  ministry. 

The  roval  commission  appointing  the  governor  general  is  short 
and  simple.  It  empowers  and  commands  hmi  to  perform  idl  the  pow- 
ers contained  in  the  letters  patent  constituting  the  office  of  the  gover- 
nor general  and  in  the  royal  instructions. 

It  nas  been  said  that  in  Canada  the  ministers  govern  while  the 
governor  looks  on.  There  is  no  doubt  that  the  office  of  governor  gen- 
eral has  been  greatly  shorn  of  the  power  which  it  once  had ;  neverthe- 
less, where  the  governor  enjoys  the  confidence  of  his  ministers  his 
influence  is  still  very  great;  not  so  much,  however,  through  the  exer- 
cise of  the  functions  of  his  office  as  in  the  confidence  which  he  inspires 
in  giving  his  advice. 

By  the  British  North  America  Act  it  is  provided  that  there  should 
be  a"  council  to  aid  and  advise  in  the  govemment  of  Canada,  to  be 
styled  "  the  Queen's  privy  council  for  Canada."  Therefore,  although 
the  functions  and  authority  of  the  governor  general  are  only  exer- 
cised by  and  with  the  advice  and  consent  of  the  Queen's  privy  council, 
which  m  practice  is  limited  to  the  cabinet — ^that  is,  the  privy  council- 
lors having  the  support  of  the  majority  of  the  members  in  the  repre- 
sentative <mamber  of  Parliament — ^he  has  the  very  extensive  negative 
Sower  of  refusing  his  assent  to  any  act  of  his  privy  councillors  which 
oes  not  meet  with  his  approval.  In  this  event,  which  very  rarely 
arises,  the  only  recourse  of  his  ministers  is  to  resign  office  and  afford 
the  governor  general  an  opportunity  of  obtaining  other  advisors  who, 
havmg  seats  m  one  or  the  other  chamber,  would  carry  out  his  views 
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and  be  able  at  the  same  time  to  obtain  the  support  of  a  majority  in 
the  representative  chamber. 

The  result  therefore,  we  may  say,  is  that,  whereas  the  governor 
general,  who  is  the  only  official  in  Canada  appointed  by  imperial 
authorities,  by  virtue  of  his  office  is  a  living  tie  which  indicates  the 
fact  that  Canada  is  a  Dominion  of  His  Majesty  the  King,  and  by 
force  of  his  personal  influence  and  in  view  oi  the  fact  that  from  his 
antecedents  he  is  outside  the  field  of  party  prejudices  and  animosities, 
he  is  able  to  exercise  a  quiet,  though  unperceived  by  the  public,  an  all- 
important  influence  upon  the  actions  of  his  ministers;  on  the  other 
hand,  a  governor  general  who  lacks  the  qualifications  for  his  high 
office— and  it  is  long  since  such  a  person  has  been  His  Majesty's  reprcr 
sentative  in  Canada— is  practically  unable  to  influence  the  adminis- 
tration of  public  affairs  to  the  disadvantage  of  the  people. 

In  matters  of  treaty  rights  in  recent  years  there  has  been  a  dis- 
tinct recognition  by  the  imperial  authorities  of  the  right  of  the 
Government  of  Canada  to  be  considered  in  all  matters  affecting  the 
Dominion.  In  1871,  when  the  treaty  of  Washington  was  promul- 
gated, which  proposed  to  abrogate  a  clause  of  the  treaty  of  1818, 
whereby  the  American  Government  withdrew  all  claim  or  right  to 
participate  in  the  inshore  fisheries  of  Canada,  Lord  Kimberley,  the 
colonial  secretary,  wrote  to  Lord  Lisgar,  the  governor  general,  as 
follows : 

In  answer  to  your  telegram  received  on  tlie  10th  instant,  stating  that  in  the 
opinion  of  your  Government  the  Canadian  fisheries  can  not  be  sold  without  the 
consent  of  the  Dominion,  I  have  already  informed  your  lordship  by  telegraph 
that  Her  Majesty's  Government  never  had  any  intention  of  advising  Her 
Majesty  to  part  with  those  fisheries  without  such  consent.  ♦  ♦  ♦  The 
fishery  rights  of  Canada  are  now  under  the  protection  of  a  Canadian  Act  of 
Parliament,  the  repeal  of  which  would  be  necessary  in  case  of  a  cession  of 
those  rights  to  any  foreign  power. 

Again,  in  1874,  when  Canada  was  negotiating  a  commercial  treaty 
with  the  United  States,  in  reply  to  a  deputation  from  certain  British 
chambers  of  commerce  who  waited  upon  the  colonial  secretary  of 
state  for  foreign  affairs,  expressing  their  fears  that  the  treaty  might 
place  the  mother  country  in  a  worse  position  commercially  in  regard 
to  the  importation  of  British  goods  mto  Canada  than  would  be  the 
United  States,  Lord  Derby  assured  the  deputation  that  Her  Maj- 
esty's Government  would  not  allow  such  discrimination  to  be  made; 
but  in  1878,  the  Dominion  Parliament  was  permitted  to  adopt  what- 
ever form  of  commercial  legislation  might  oe  considered  best  suited 
to  Canadian  interests,  whoUy  irrespective  of  the  commercial  policy 
of  the  mother  country.  It  is  now  considered  by  all  that  Canada 
enjoys  complete  tariff  autonomy. 

Most  of  the  difficulties  which  have  arisen  in  our  colonial  relations 
have  been  the  outcome  of  the  two  disadvantages  which  Sir  George 
Cornwall  Lewis  has  so  ably  pointed  out  as  inherent  in  every  system 
of  colonial  administration,  namely,  "  the  liability  of  the  interests  of 
the  dependency  to  be  sacrificed  to  the  interests  of  parties  at  home," 
and,  secondly,  "  the  natural  ignorance  and  indifference  of  the  domi- 
nant country  about  the  position  and  interests  of  the  dependency." 

Notwithstanding  that  occasionally  matters  arise  which  afford  room 
for  difference  of  opinion  between  the  imperial  and  colonial  Govern- 
ments, it  must  be  admitted  by  everyone  that  whereas  other  Euro- 
pean nations  have  at  the  present  time,  as  well  as  in  all  the  past, 
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viewed  their  colonies  with  an  eye  solely  to  the  harvest  which  might 
be  reaped  therefrom  by  the  people  of  the  mother  country,  for  more 
than  100  years  Great  Britam  has  treated  her  colonies  in  a  truly 
parental  spirit;  and  if  at  times,  through  ignorance  of  the  colonial 
situation  or  an  overzealous  desire  to  settle  a  diplomatic  controversy, 
she  has  given  away  colonial  territory  or  colonial  rights,  yet  on  the 
whole  she  has  made  as  glorious  a  record  in  solving  the  colonial  prob- 
lem of  complete  political  freedom,  always  dependent  upon  the 
British  Crown,  as  she  attained  in  working  out  for  the  benefit  of  all 
the  world  the  principles  of  government  through  an  executive  re- 
sponsible to  the  people's  representatives  in  Parliament.  And  we  may 
feel  assured  that  the  statesmen  of  England  in  the  future  will  exhibit 
the  same  genius  in  strengthening  the  attachment  of  the  colonies  to 
the  mother  land  by  granting  the  fullest  civil  and  political  liberty 
as  have  her  statesmen  in  the  past  in  evolving  out  of  chaos  the  mag- 
nificent system  of  responsible  government  which  has  become  the 
model  for  all  the  civilized  communities  of  the  earth. 
Let  me  quote  for  you  the  opinion  of  an  American  editor : 

The  fact  can  not  be  gainsaid  that  England,  who  does  not  begin  to  be  as  logi- 
cal as  Germany  or  as  systematic  as  France  in  matters  of  government,  has 
nevertheless  the  knacis  of  making  men  step  out  of  their  own  free  will  to  die  in 
her  defense.  She  has  the  gift  of  keeping  alive,  across  tumbling  seas,  round 
half  a  world,  the  undying  bond  that  unites  the  heart  to  home.  She  has  shown 
herself  indifferent  to  the  possession  of  the  taxing  power  over  her  colonies — 
but  what  matters  it?  Those  colonies  willingly  tax  themselves  to  send  her  war- 
ships and  their  sons  seize  their  rifles  in  time  of  strife  to  go  to  her  aid.  She  has 
the  wisdom  so  to  train  and  guide  the  swarthy  children  of  alien  races,  and  even 
the  foes  of  yesteryear,  that  they  put  their  living  bodies  between  England  and 
England's  enemies.  She  has  a  fearfully  muddled  theory  of  government,  but  her 
practice  of  government  lays  hold  on  the  deepest  things  in  the  soul  of  man. 

As  we  contemplate  this  wonder  of  an  empire  which  is  an  empire  of  the 
spirit,  an  empire  whose  philosophy  of  politics  is  all  wrong,  but  for  which  the 
costliest  things  within  the  gift  of  man  are  poured  out  without  stint,  we  are 
moved  to  wonder  whether  this  is  a  prophecy  of  the  future.  Will  the  States  of 
the  coming  days  make  more  of  the  spirit  and  less  of  the  machine?  Will  they 
reck  less  of  constitutions  and  bills  of  rights  and  fabrics  of  government  and 
more  of  the  invisible  things  which  touch  the  soul? 

Writers  have  frequently  expressed  surprise  at  the  good  results 
obtained  under  many  British  institutions  which  are  so  clearlv  iin- 
scientific  and  anomalous.  This  particularly  applies  to  the  admin- 
istration of  justice.  The  King,  as  the  fountam  of  justice  and  the 
source  of  its  administration  in  theonr,  is  the  last  and  final  court  of 
appeal.  Many  centuries  ago  this  nmction  was  filched  from  him 
by  the  House  of  Lords,  and  to-day  that  body  is  the  highest  court  of 
appeal  for  the  British  Isles.  Theoretically  every  peer  sitting  in  the 
House  has  the  right  to  assist  in  the  pronouncing  of  judgments  upon 
all  appeals,  but  it  has  been  uniform  practice  for  a  great  many  years 
that  all  appeals  are  heard  by  the  law  lords  alone,  and  their  judgment 
is  adopted  by  the  house.  Theoretically  also  there  is  a  possibility 
of  the  judgment  being  pronounced  by  peers  who  are  not  Qualified 
to  decide  questions  of  law,  but  in  actual  practice  such  a  result  never 
arises.  The  judicial  committee  of  the  privy  council,  which  is  the 
highest  appellate  court  of  the  Empire  for  appeals  coming  from  the 
dominions  oeyond  the  seas,  is  open  to  the  same  criticism.  If  we  go 
back  to  the  time  of  the  Tudors  and  of  the  early  Stuarts,  we  find 
the  King,  with  coimcillors  selected  by  himself,  sitting  under  the 
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name  of  the  "  Court  of  star  chamber,"  overruling  decisions  of  the 
highest  judicial  tribunals  of  the  realm;  and,  indeed^  to  such  an  ex- 
treme was  this  carried  at  one  time  that  all  the  important  cases 
were  taken  awav  from  the  ordinary  tribimals  of  justice  and  deter- 
mined by  the  "  Court  of  star  chamber,"  to  the  utter  disorganization 
and  almost  destruction  of  the  common-law  courts.  This  court  was 
finally  destroyed  by  Act  of  Parliament.  It  formed  an  important 
factor  in  the  ^evances  which  cost  the  life  of  King  Charles  I. 

It  is  a  curious  story  how  a  tribunal  which  it  was  thought  had 
been  completely  extirpated  from  the  judicial  system  of  the  Kingdom 
should  to-day  have  grown  once  more  to  be  a  power  of  the  highest 
importance  in  holding  together  the  scattered  portions  of  the  British 
Empire.  We  find  that  some  of  the  Channel  Inlands,  who  rarely  had 
a  case  of  sufficient  magnitude  to  warrant  an  appeal  to  any  tribunal 
higher  than  the  local  courts,  were  allowed  to  retain — it  being  a 
matter  of  trifling  importance — ^their  former  right  of  appeal  to  the 
King  in  council. 

As  colony  after  colony  was  added  to  the  Empire,  particularly  on 
the  North  American  Continent  previous  to  the  American  Revolution, 
more  and  more  cases  arose  in  which  litigants,  dissatisfied  with  the 
colonial  courts,  carried  their  appeals  to  the  foot  of  the  throne,  and 
even  in  some  of  the  old  American  colonies  this  right  of  appeal  was 
attempted  to  be  repudiated,  but  without  avail. 

Since  1834,  when  this  tribimal  was  reorganized  by  Lord  Brougham 
and  its  functions  more  clearly  established  and  the  right  of  appeal 
limited  and  provision  made  that  judges  sitting  upon  such  appeals 
should  include  the  most  distinguished  jurists  in  England,  not  only 
has  very  little  exception  been  taken  throughout  the  Empire  to  the 
existence  of  such  an  appellate  tribunal,  but  in  most  of  the  overseas 
dominions  it  is  looked  upon  as  a  gift  of  the  highest  value  from  the 
Crown.  In  no  part  of  the  King's  dominions  has  greater  service 
been  rendered  by  the  judicial  committee  than  in  Canada,  particularly 
since  Confederation.  By  the  British  North  America  Act,  passed  by 
the  Imperial  Parliament  entirely  at  the  instance  of  the  four  Prov- 
inces oi  Upper  and  Lower  Canacfa,  Nova  Scotia,  and  New  Brims  wick, 
a  system  oi  government  up  to  that  time  unknown  in  the  history  of 
the  world  was  provided.  As  I  have  alreadv  said,  what  the  Act  pro- 
fessed to  do  was  to  establish  two  systems  of  government  for  the  tour 
Provinces  and  for  such  other  Provinces  as  might  subsequently  be 
taken  into  the  Confederation.  It  was  design^  that  all  matters 
which  more  directly  affected  the  common  everyday  life  of  the  people 
should  still  be  administered  by  a  local  parliament  or  legislative 
assembly,  at  the  head  of  which,  and  representing  His  Majesty  the 
King,  should  be  a  lieutenant  governor,  while  matters  of  a  larger 
and  more  general  nature  affectmg  the  rights  and  privil^es,  not  of 
the  people  of  one  Province,  but  of  all  or  more  than  one  of  the  Prov- 
inces, should  be  vested  in  a  federal  parliament  presided  over  by  a 
governor  appointed  by  the  King. 

In  distriouting  the  subject  matter  over  which  the  Provinces  and 
the  Dominion  may  respectively  legislate  it  was  bound  to  happen  that 
many  subjects  which  fell  under  the  matters  expressly  relegated  to  the 
one  body  should,  from  another  aspect,  also  fall  under  the  matters 
relegated  to  the  other.    There  was,  therefore,  always  left  a  battle 
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field  on  which  could  be  fought  the  issue  of  Federal  and  Provincial 
rights  and  powers. 

Since  1867  the  judicial  committee  has  been  called  upon  in  scores 
of  cases  to  trace  out  the  line  of  demarcation  between  Federal  and 
Provincial  jurisdiction,  and  it  must  be  truthfully  said  that  the  result 
has  been  eminently  satisfactorv.  Removed,  as  the  majority  of  the 
judges  are,  from  all  local  strifes,  desirous  as  they  are  to  distribute 
the  most  impartial  justice,  it  is  not  surprising  that  the  right  of  ap- 
peal to  the  King  in  his  privy  council  is  one  of  the  privileges  most 
highly  prized  by  the  people  of  the  Dominion.  I  do  not  mean  to  say 
that  there  has  not  been  exception  taken  to  the  freedom  with  which 
appeals  may  be  carried  to  the  privy  council  in  ordinary  civil  matters, 
but  whatever  view  may  obtain  in  other  parts  of  the  Empire,  so  far 
as  Canada  is  concemea,  I  think  I  may  safely  say  that,  amongst  law- 
yers and  judges  competent  to  speak  on  the  subject,  there  is  but  one 
opinion,  that  where  constitutional  questions  are  concerned  an  appeal 
to  the  judicial  committee  must  always  be  retained. 

And  so,  in  conclusion,  we  find  that  from  a  tiny  rootlet  of  this  deadly 
Upas,  which,  for  the  welfare  of  the  English  people,  was  thought  to 
have  been  extirpated,  root  and  branch,  has  sprung  a  wholesome  tree 
which  spreads  its  beneficent  influence  over  not  only  the  great  domin- 
ions but  also  over  every  colony,  dependency,  and  protectorate  of 
Britain's  world-wide  Empire. 

An  English  writer  has  said  that  Americans  are  profoundly  con- 
vinced of  the  perfection  of  their  Constitution  and  oi  their  system  of 
government.  With  such  convictions  it  is  easy  to  understand  why 
some  of  you  inquire  how  it  is  that  a  people  of  the  same  blood  and 
lineage,  and  apparently  of  a  manly  and  independent  spirit,  is  content 
to  remain  in  wnat  you  think  a  position  of  political  mferiority  and 
dependency,  when,  as  you  know,  English  statesmen  have  more  than 
once  said  to  Canada :  If  you  want  independence  you  have  only  to 
ask  for  it."  This  inquiry  arises,  I  think,  from  a  misconception  of 
our  relationship  to  the  British  Crown.  You  would  not,  perhaps,  say 
that  the  political  status  of  an  Englishman  or  Scotchman  was  less 
free  and  mdependent  than  your  own,  but  our  position,  you  think,  is 
different.  We,  on  the  contrary,  recognize  no  inferiority  in  ourselves 
nor  in  our  political  position  from  that  of  the  Englishman  or  the 
Scotchman.  We  have,  as  I  have  attempted  to  show,  the  same  free 
institutions  and  practically  the  same  control  of  our  own  affairs.  We 
do  not  worry  because  theoretically  we  are  not  independent,  when  in 
practice  we  enjoy  perfect  freedom  of  control  in  working  out  our  own 
destiny.  What  little  check  the  colonial  relationship  places  upjon  us 
we  consider  to  be  far  more  than  offset  by  the  pride  we  have  in  the 
glorious  history  and  traditions  of  the  mother  country. 

That  England  has  made  mistakes  no  Irishman  who  loves  his 
father's  land  can  question.  If  we  deplore  the  fact  that  she  had  not 
sooner  granted  to  Ireland  that  local  self-government  which  we  enioy 
in  the  colonies,  we  do  not  shut  our  eyes  to  the  fact  that  Englana  is 
the  mother  of  free  institutions.  Prof.  Eliot,  of  Harvard  University, 
described  Lord  Dufferin  as  "  the  exponent  oi  Great  Britain's  colonial 
system,  which,  next  to  human  freedom,  is  her  greatest  ^ft  to  human- 
ity." England  first  taught  the  world  that  the  divine  right  of  ruling 
is  not  vested  in  kings  and  princes  but  in  the  people,  expressed 


Digitized  by  VjOOQ  IC 


THE  CONSTITUTION  OP  CANADA.  15 

through  their  chosen  representatives  in  Parliament  assembled.  We 
glory  in  her  literature  and  her  laws,  in  her  poets,  historians,  artists, 
and  statesmen.  If  in  the  zenith  of  its  power  and  glory,  when  the 
Eoman  Empire  included  all  the  civilized  and  most  of  the  imcivilized 
globe,  the  highest  boast  of  a  freeman  was  "  Civis  Romanus  sum,"  so, 
without  disparagement  or  offensive  criticism  of  any  nation^  we,  as 
Canadians,  viewmg  ourselves  as  an  integral  part  of  the  British  Em- 
pire, kre  proud  to  declare  our  citizensnip  m^  the  great  mother  of 
nations — ^in  that  nation  which,  to  keep  sacred  its  covenants,  to  main- 
tain its  plighted  word,  is  ready  to  pour  out  its  treasures  and  sacrifice 
the  lives  of  the  best  and  brav^  ox  its  children. 
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